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What is a company ? Wc so frequently hear about somebody either working 
in a cominy or running a company. For a lay man, the term “company” signifiw 
a busmess organisation. But we know that all business organisations cannot be 
technically called ‘companies’. For example, a person running a small shop, etc , 
on his own. is termed as a sole proprietor. When two or more persons (but not 
more' than 20) pool their money (technically known as capital) and carry on busi- 
ness together, we call them partners and the type of business they conduct is 


'partnership'* 

The ordinary law of the land docs not let a sole proprietor to segregate his 
private means from those in his business. Consequently, in the case of a business 
crisis, his business debts will be met also from his private means. Thus some inevi- 
table event of miscalculation may lead to the ruination of himself and his family. 
It may be not worthwhile for him to make such a stake and he may, therefore, 
decide upon carrying on the business as a private company. A partner's position 
is all the more precarious. The partnership relation is based on mutual 
confidence. If a partner misuses this confidence, he may land the other partner in 
insurmountable difficulties, since a partner’s liability is unlimited. This risk the 
partners may eliminate by incorporating themselves into a company under the 
Companies Act since in that event the liability of each member becomes limited to 
the extent of the shares held by him. Apart from the limitation of individual risk 
there may be multifarious considerations which may ifppel a group of persons to 
form a corporate nucleus under the Act. e.g , procurement of technical know-how, 
persons with proven managerial ability, huge capital, corporate personality, 
transferability of shares, etc. 


When a company is registered, it is clothed with a legal personality. It 
comes to have almost the same rights and powers as human being. Its existence 
IS distinct and separate from that of its members. Members may die or change, 
but the company goes on till it is wound up on the grounds specified by the Act. 
In other words, it means that it has a perpetual succession A company can own 
properly, have banking account, raise loana, incur liabilities and enter into con- 
tracts. Even members can contract with company, acquire right against it or 
incur liability to it. For the debts of the company, only its creditors can sue it 
and not its members. 


As the company is an artificial person, it can act only through some human 
agency, viz , directors. They arc at the helm of affairs of the company and 
act as its agents, but they arc not the agents of the members of the company. A 
company has a common seal to authenticate its formal acts. 

Liftli^ of die ’'corporate veil”. You must have understood the principle 
that the company is an iadcpCDdcnt legal entity. In Salomon v Salomon & Co. Ltd. 
[(1897) A C 2], the House of Lords laid down that the company is a person 
istiuct and separate from its members. The whole law of corporation is in fact 

Now, the question may arise whether 
tliit Veil of Corporate Personality can ever be lifted or rent (le. tom). Before 

understand the meaning of the 
p fting e veil . ft means lopking behind the company as a legal person^ 
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Le.^ disregarding the corporate entity and paying regard, instead, to the realitm 
behind the legal facade. Where the Courts ignore the company and concern them* 
selves directly with the members or managers the corparate veil may be said to 
have been lifted. Only in appropriate circumstances, are the Courts willing to 
lift the corporate veil and that too, when questions of control arc involved rather 
than merely a question of ownership. 

The following are the cases where modem company law disregards the 
principle of corporate personality or the principle that the company is a l^gaJ 
entity distinct and separate from its shareholders or members. 

(1) In the law relating to trading with the enemy where the test of control 
is adopted. The leading case in point is Daimler Co. Ltd. v. Continental Tyre & 
Rubber Co. (1916) 2 AC. 307, If the public interest is not likely to be in jeopardy 
the Court may not be willing to crack the corporate shell. But it may rend the 
veil for ascertaining whether a company is an enemy company It is true that, 
unlike a natural person, a company hasn’t mind or conscience, therefore, it cannot 
be a friend or foe. It may, however, be characterised as an enemy company, if its 
affairs are under the control of people of an enemy country. For the purpose, tho 
Court may examine the character of the persons who are really at the helm of 
affairs of the company. 

(2) In certain matters concerning the law of taxes, death duties and 
stamps, particularly where the question of the controlling interest is in issue 
[5. Berendsen Ltd. v : Commissioner of Inland Revenue (1953) Ch. / (C.^.)]. Where 
corporate entity is used to evade or circumvent tax, the Court can disregard 
the corporate ent*ty [Juggilal v. Commissioner of Income Tax, A.I.R. (1969) 
S.C. 932] 

(3) Where companies form other companies as their subsidiaries to act as 
their agent. The application of the doctrine may operate in favour of such com- 
panies, depending upon the acts of a particular case. Suppose, a company acquires 
a partnership concern and registers it as a company, which becomes subsidiary of 
the acquiring company. In an action for compulsory acquisition of the business 
premises of the subsidiary, it was held that the parent company (which through 
itself and nominees held all the shares) was entitled to compensation, maintain 
action for the same [Smith, Stone and Knight Ltd v. Lord Mayor, etc. of Birmin- 
gham (1939) 4 >4// 116] 

(4) Where the benefit of limited liability of shareholders is destroyed and 
each shareholder’s liability has become unlimited. This happens (under Section 
45) when the number of members of a public company or a private company falls 
below 7 or 2 respectively, and business is carried on for more than six months. In 
such a situation, eveiy person who is a member and is cognisant of the fact shall 
be severally liable for the payment of the whole debts of the company incurred 
during that time. 

(5) Under the law relating to exchange control. 

(6) Where the device of incorporation is adopted for some illegal or impro* 
per purpose, e.g. to del cat or circumvent law, to defraud creditors or to avoid legal 
oWIga^oas, 



exonerate a member from bis personal liability at all times and ip aJJ circimut- 
aaces. Honest enterprise by means of companies is allowed, but the public are 
protected against kiting and humbuggary’. The sanctity of a separate corponte 
indentity is upheld only in so far as the entity is consonant with underlyiag pt^jes 
which give it Irfe. 

Self-ExMilMtjon Qaestiws fA'o/ ro be answered and svbmUted fot evaduation. 
Answers may be had at the end of this study paper). 


1 . 


2 . 

3 . 


4 . 

5 
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An association of persons may form a company and get itself registered 
as such under the Companies Act What are the considerations which 
may actuate it do so 7 

If the members composing the company die or dissociate tbemselvea, 
the comany tdiO gets extinct. Is it a correct statement ? 

A company can own property, have a banking account, raise 
incur liabilities and enter into contracts, whereas its members cannot 
contract with the company, acquire rights against it or incur liability 
to it. Examine the veracity of this statement. 

For the debts of the company, its creditor (a) can, (b) caimot, sue the 
members of the company. Which is correct ? 


Are the directors of company agents or the members thereof? 

S had been in the leather business for many years and solvent. Later he 
decided to form a company, the members thereof being S himself, his 
wife and five children (each having one share) and transferred his busi- 
ness to the company. In consideration thereof S was allotted fully paid 
up shares and debentures; the latter were secured on the assets of the 

company. Evedtually. the company had to be liquidated and the assets 

debentures or the trade creditors 
S claimed preference on the ground of being a secured creditor 5 
respect of the debentures held by him. The unsecured creditors objeci. 
ed to this claim on the ground that S and his company were one nZ 
put m a counter claim that their debts should be discharged first In 


by a'o.r„ or.„T 

shares were held hv fh- ^ tne oulk of English company’s 

or ,hc .°rrdSr„"w Jcer™''''"'"* 

in Germany. The English comnnnv n nationals residing 

War 1 to recover a trade debt ^Could ^the^ 

ment as m agent for tbe computy TiJTmJLI. t b lock of invest- 

■O .!» f u„ ^ ^ 
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pretended loan. In this way, X divided hiSi^noome witli a view to reduce 
his tax-burdrn. In a legal proceeding against X, the court ignored the 
company and concerned itself directly with X. Could the court do so ? 
(In re Sir Dinshaw Maneekji Petti A.I.R. {1927\Pom. 371]. 

9. H was appointed the managing director of A & Co. on the term that 
he must not.'at any time during the tenure of his office as such, or after- 
wards, seek the custom or entice away the customers of A & Co. Subse- 
quent to the cessation of H*s employment under an agreement he set up 
a business in the name of H & Co. which solicited the customers of 
A & Co. Evidence showed that H ft Co. was formed to enable H to 
commit' a breach of his covenant against solicitatioa. Gould H ft Co. 
and H be restrained from doing so 7 [Gilford Motor Co. v. ^eme [1932) 
I. Ch. 935]. 

Classes of Cempaaies under die Atft : A registered company may be a coin- 
pany is limited by shares or guarantee or unlimited. 

(1) A Company limited by shares : When the liability of the members of a 
company is limited by its memorandum of association to the amount (if any) un- 
paid on the shares held by them, it is known as a company limited by shares. It 
thus implies that for meeting the debts of the company, the-shareholder may be 
called upon to contribute only to extent of the amount which remains unpaid on 
his shareholding. His separate property cannot be encompassed to meet the 
company’s debts. 

It may be worthwhile to know that though a shareholder is a co-owner of 
the company, he is not a co-owner of the company’s assets. The ownership of the 
assets remains with the company, because of its nattue— as you may recollect — as 
a legal person. The extent of the rights and duties of a shareholder as co-owner 
is measured by his shareholding. Thus, all the shareholders of the company are its 
proprietors: the amount due from aU of them is the issued capital of the company. 
A company limited by shares needs fund for its working — it raises its fund by 
issuing shares. When the shares are issued, these may be subscribed by the signa- 
tories to the memorondum or may be allotted to applicants therefor, either for cash 
or for consideration in kind. 

You may now ask whether, in a company limited by shares, a shareholder 
K— )o pay the whole nominal value of its share at the time of acquiring the shares^ 
The answer is in the negative. Subject to the provisions of the articles of the 
company, its directors may at any tinsa demand from the shareholders payment of 
the unp^ portion of the nominal amount of the shares. Such demands- teohni- 
caUy deaeribed as 'calls'— may be nMdcrhither'durinf the life-time of the company 
or during the winding up. When the initial working capital provided by the initial 
payments of the shareholders falls short, director! hnve'the power to .make further 

There is no legal limit as regards and amount of a call. You will therefore 
notice that both the time for, and the amount of, call are uncertain, depending on 
the decision of the directors. 

(2) A Company limited by Guarantee : Section 1 2 (2) (b) defines it as one 

VmvesMM kkm IsckKilitai rxf ifre evsrvwtKmre 1nt» 
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the members may respectively undertake by the meinoraDdun] to contribute to the 
assets of the company in the event of its being wound up. Thus, the liability of 
the member of a guarantee company is limited by a stipulated sum mentioned in 
the memorandum Members cannot be called upon to contribute beyond that 
stipulated sum. 

From what you have read so far, you will observe that the common features 
between a ‘guarantee company’ and ‘share company’ are legal personality and 
limited liability In the Utter case, the members’ liability is hunted by the amount 
remaining unpaid on the share, which each member holds. Both of them have to 
stale m ihcir memorandum that the members’ liability is limiteds However, the 
point of distinction between these two types of companies is that in the former case 
the member-i may be called upon to discharge their liability only after commence- 
ment oi the winding up and only subject to certain conditions ; but in the latter 
case, they may be called upon to do so at any time, either during the company’s 
hfc-timc or during its winding up 


It IS clear from the definition of the guarantee company that it does not 
raise its milial working funds from its members. Therefore such a company 
may be useful only where no working funds are needed or where these funds can 
be had from oihcr sources like endowments, fees, charges, donations, etc. 

Non-profit making Companies : Suppose an association is about to be formed 
as a limited company for promoting commerce, arts, science, religion, charity or 
any other useful object and intends to apply its proEts or other income in promot- 
ing its object and to prohibit payment of any dividend to its members. In such 
mmuiMtanccs, the Central Government may, by licence, direct that the association 

woL ‘I limited liability without the addition of 

words Limited or Private Limited*, to its name. Thereupon, the association 

Is/itwillT ^ registration (subject to provisions of Section 

25 .1 will have the same privileges and obl.gat.ons as a limited company has. 
This Jiccncc IS revocable by the Central Government, and on revocation the 

register. But, before such revocaUon. the Central Government must give it a 
rthT^ttl^^: be heard 


Company is one which obviously docs not limit the liability 

which is not a private company. Thus to uademtanH company u one 

tenn 'pubhc company* one must know the characteristics w^h'iX cL^sTt “eanmg of 
company. These characteristics arc as follows : ' u e a private 

(1) HestrktUtn on transfer of shares • . • 

.he ri,ht .o iu r««. n. obi? 

con«ii«th.omiei»biporaD<l ibttrci m OMcoiiijbii, » , Xw drete''or? '’!fc 
H,b. of „.o,r„ u 



i 


(a) By authorising the directors to refuse transf^ of shares to persons vAmu 
they do not approve or by compelling the shareholder to offer his 
shareholding to the existing shareholders first It may be noted that it 
can only restrict the right of sale to a member. On this consideration, 
the articles usually provided that before selling or transferring his share, 
the directors must be communicated in writing of such intention of the 
shareholder. 

(b) By specifying the method for calculating the price at which the shares 
may be sold by one member or an^tb^^r. Generally, it is left to be 
determined cither by the auditor of the company or by the company at 
a general meeting. 

(c) By providing that the shareholders who are employees of the company 
shall offer the shares of specified persons or class of persons when they 
leave the company’s service. 

(2) Limitation of Membership : The articles must contain a provision whcrc- 
:>y the company limits the number of its members (exclusive of employees who 
ire members and cx-employccs continuing to be members) to 50 : in counting the 
numbers of shareholders, joint shareholders are treated as a single member. The 
reason why ‘employee members’ are excluded from the computation is perhaps 
to enable the company to associate workers with the management of the company 
and to give them the benefit of owning interest in the company. This will in its 
turn impel the workers ,to work for the welfare of the company and thereby to 
promote industrial peace. That is why, it may be pertinent to note here that 
Section 77 authorises a company to grant loans to its employees, e/c., (other than 
directors) to purchase its shares. 

(3) Prohibition on making an invitation to public : The articles must prohibit 
any invitation to the public to suberibe for any of its shares or debentures. Such 
a prohibition is necessary for the substance of the private character of the com- 
pany. One should note that under Section 67, an offer or invitation to a aection of 
the public selected as members of the company is an offer or invitation to the 
public or debenturc-holders of the company. But such an invitation to the public 
shall be excluded from the category of ‘‘invitation to the public” if such offer Or 
invitation can be properly regarded : 

(i) as not being calculated to result directly or indirectly in the share or 
debentures becoming available for subscription or purchase by persons 
other than those receiving the offer or invitation ; or 

(ii) otherwise as being a domestic concern of the persons making and 
receiving the offer of invitation. 

Consequently, a company is permitted to offer shares or debentures to its 
members or debenture-holders. An offer of shares by the directors to their friends 
by a document marked “private and confidential not for publication** is not an 
invitation to the public [Skarwell v. Combined Incandescent Metals Syndicate (1907) 
23 T.L,R, 482]. Similarly a circular offering the aUotment of shares in a new 
company in exchange for existing sham is not a prospectus [Govemment Stockt etc. 
Co. V. Christopher (1956) I A.E.R, 490]. 



OMMd PMc Coflipiay : The Compeniei Act bae enacted Section 43A so as 
to create another type of company, viz,. Deemed FtsbUc Company, It is not a public 
oompaay ; actuaily* it it a private company which, under certain circumstances, can 
be treated by the km as the public conapaay* Private companies are granted certain 
privilcfei ahd eaoiisptioits by the ACk One of the reasons for this is that a private 
compeay da^ not handle fundi bcfcmgiag to the public in general ; m fact it is not 
allowed thdie so. But a public oonqumy may float many fully-owned or partly-owned 
private edUpaniaa In this way, a public company may trade with public money 
througji fltaie private companies thereby evading the statutory disclosures which a 
public eoiBptny his to make. To resolve this problem, the Act treats a private 
company which is a subsidiary of a public company as a public company for all 
intents and purposes. 

The following arc the circumstances in which a private company would be a 
*'dcemed public’* company : 

(i) Where not less than 25 per cent of the paid-up capital of a private com- 
pany ii held by one or more bodies corporate, the former, subject to certain 
exceptions, would be deemed to be a public company. 


(h) 


For the purpose of computation of the percentage {/ e. 25%), account must 
not to be taken of share in the private company held by a banking company 

tf. and oaiy if. the following conditions arc satisfied m respect of such share 
namely ' 

(a) that the share (i) forms part of the subject-matter of a trust ; (ii) has 
not set apart for the benefit of any body corporate; and (i.i) is held 

rtmIer"Sr““'^"^ 

^at ^ share (i) forms part of the eautc of a dMeased person ; (ii) has 

been be«,u„thcd by the deceased person by hi. will to Sc;;jy ^ 

cOTpan, dlber as a, c„ca», 

an exeentnr a ^ deceased person or in its own name on behalf of 

or administrator of the deceased person ” 

[Section 43 A (1)J. ’ " ^>^t.sfied on aforesaid conditions 

producedi *«»PPl5Xdi«ribuud*o^^ aggregate value of the goods 

during financial year) of a orivaie ‘ ^ services rendered by the company 

n»«no««at of the Companie, Ja iu existence at the com- 

““^'‘^^relevantTTrLT/e^Sod"^^ thereafter 

-.mediately preceding the commenccLTof the i financial years : (i) 

« part of which immediately preceded ^ Amendment Act of 1974 ; or (ii) 
which immmliatelyfoUowediJ^J^*^^^^^ commencement and the other part of 
•uch oommmK^mmrtor WO immediately foLig 

tumov„ h R,. I ^ j;*®' Jhere^ ,s less than Rs. 1 core (i e., if thf 

irrespective of the paid-up share capital become company shall, 

«p.ry of a period of 3 months from the^t tiL ? 

last day of the relevant period during 
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whieb the private company bad the said average aonnal tnmoyer. On thus he* 
coming a public company, it may retain in its articles the provisions of Section 3 
(i) (Ui)- and may function even with number of its members reduced below 7 {sub- 
section (lA)]. 

(tii) If the private company comes to hold 25% of ^e paid-up share capital 
of a public company having share capital after the commencement of the Amend- 
ment Act of 1974, it shall become a public company on and from the date on which 
the said percentage is first held. If, however, the aforesaid percentage is held by 
the private company before the commencement of the Amendment Act, 1974, 
then it shall become public company on and from the expiry of the period of 3 
months from the date of commencement. But, if, during this period of 3 months, 
the said percentage falls below 25%, it shall remain a private company for all 
intents and purposes. When the private company becomes the public company in 
the circumstances mentioned above, all other provisions of Section 43 A shall apply. 
In spite of becomkig a public company, it can retain its private statutory charac- 
teristics and function with members below 7 [sub-section (IB)]. 

The provision of this Section will not apply to the following cases, namely ; 
(a) where the entire paid-up capital of the private company is held by another 
single Indian private company or by one or more foreign companies, whether 
public or private ; (b) where the shares in the private company are held by one or 
more foreign companies which or each of which, if incorporated in India, would 
be a private company within the meaning of the Companies Act^ 1956 provided 
the Central Government, on an application made to it by that private company, by 
an order so directs ; (c) where the shareholding company or companies is or are 
a private company or companies and has or have no company as a member and 
the total number of members of the shareholding company or companies does not 
exceed fifty excluding employees. To illustrate (c), let us assume that the private 
company in which shares are held by other companies is A and the shareholding 
companies are B, C and D. If B or C or D is a public company and holds not 
less than *25 per cent of A’s capital, A becomes a public company by virtue of 
Section 43 A. If B. C or D is a private company and each of them does not have 
a company as shareholder and the total number of members of fi, C & D 
does not exceed 50, excluding employees, then A does not become a public 
company even though B, C and D together hold more than 25 per cent of A’s 
capital. 

Clause (b) is intended to remove the difficulty experienced by small industries 
working in collaboration with small foreign companies similar to private companies 
in India due to the restrictions applicable to public companies in regard to 
managerial remunerations etc. 

The aforesaid private company is required to file a certificate along with 
the annual return. The certificate i^ to be signed by both the signatories of the 
return. The certificate is to state that it did not hold 25% or more of the paid-up 
share capital of one or more public companies [sub-section (9)]. 

Peculiar features of Section 43 A Company ; The peculiar features of a 
“deemed public company” are that the number of members may be below the 



ttalatofy minimtim of 7 members required for a public company cf.ss. 12 and 45 and 
their articles may contain the provisions of Section 3(1) (iii) which relate to private 
companies. Its profit and loss statements filed with the Registrar are also not 
open to inspection in case where Section 220 (1), Second Proviso, Clause (iii) would 
apply. In all other respects, all the provisions of the Act relating to public com- 
panies will apply to companies becoming public companies by virtue of Section 
43A. Therefore, the provisions regarding managerial remuneration and invest- 
ments would apply in toto to a ‘‘deemed public company*'. 

It may be noted that neither Section 81 (1) (c) nor Section 81 (lA) would 
apply to a private company which has become a public company by virtue of 
Section 43A but has retained in its articles the three matters referred to in Section 
3(1) (iii). The provision contained in Section 81 (I ) (c) of the Companies Act, 
1956, cannot be construed in a manner which will lead to the negation of the 
option exercised by a private company which has become a , public company by 
virtue of Section 43A to retain in its articles the three matters referred to in Section 
3(1) (lii). Both these are statutory provisions and they are contained in the same 
statute, and must be harmonised, unless the words of the statute are so plain, are 
unambiguous and the policy of the statute so clear that to harmonise will be doing 
violence to those words and to that policy. The policy points in the direction 
that the integrity and structure of “Section 43 A— proviso-companies” should, as far 
as possible, not be broken up. Since SecUon 81 (1) (c) of the CompaniM Act. 
1956, is subject to the qualification “unless the articles of the company otherwise 
provide." while interpreting that section and allied provisions of the Act it would 
be necessary to have regard to the relevant articles of association of a company. 
In the context in which a private company becomes a public company under 
Section 43A and by reason of the option available to it under the proviso the word 
“provide” must be understood to mean “provide expressly or by necessary imoJi- 
cation . The necessary implication of a provision has the same effect and rekvaSce 
in law as an express provision has. unless the relevance of what is nccessar,?! 

ud«i b, the ^ of clear wotda. Considemg parfcalarly the 
Of Section 43A-proviso-companies”, in order to attract the ODenine wordf^f i 
(c) of Section 81 (1), it is not necessary that the articles of the company must 
contain an expr«s provi»ion^^^^^ ^hat it contained m cl (T wL 

taaeabeidlary. Any of the three eircumManeeT M 

constitute the relationship of holding and subsidiary wmpanfes. 

(a) A will be subsidiary of B, if B contmu ti,« 

of Director of A. U., if b can w.thn / composition of the Board 

other person apj^^int or rem^e ' ! ■ f*' «y 

Of A: (i) when these Cr!In ®PP^'“‘®“J°"‘y°fpc«ons as directors 

without B*s consent, or (ii) when The”* appointed in that capacity 
i ) when their appomtments follow necessarily 
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from tbeir appointment as directors^ manager or the holder of any ojBBce 
in the company ; or (iii) jwhen the holding company (/.e., B) itself or 
its subsidiary (/.e., A) holds the directorship. 

(b) (i) A will be a subsidiary of B, of B is entitled to exercise control over 
more than half the total voting power of A» where A is an existing 
company in respect of which the holders of preference shares, issuiKi 
before the commencement of the Companies (Amendment) Act, 1960 
had the same voting rights in all respects as the holders of equity 
shares. 

(li) Again, A will be subsidiary of B, if B holds more than half in 
nominal value of its equity share capital, where A is any other company. 
In other words, B must hold more than 50% of the equity capital or 
the basis of the nominal capital whatever may be the amount paid up on 
the shares. 

It would thus be noticed that the holding of voting rights in excess of 50% 
whether through equity or preference capital, would make the company in respect 
of which the same are held, the subsidiary of the holding company. 

For the purpose of condition described in para (ii) above, the shares that 
a company holds must be held in its own right and not ^merely m a fiduciary 
capacity. Thus, the shares held in trust for an individual are to be excluded. 
On the other hand, shares held by another person as a nominee for the company 
or any of its subsidiaries should be regarded as being held by the company for the 
purpose. 

It should be noted fhat a company may become a subsidiary under the 
condition referred to in paragraph (fi) above through the agency of another com- 
pany. For example,^ and C individually may hold 30% and 21% respectively 
of the equity capital of A. In such a case if, at time, C becomes a subsidiary 
of B then A will automalkxif^ become a subsidiary of B> provided C's holding is 
not in any fiduciary capacity. Identical would be the position, if 21% of the 
capital is held by a nominee for B. 

In order to detetmine whether a company is a subsidiary of another, shares 
held by any person uhder the provisions of any debentures of first-mentioned 
company or of a trust deed for securing an issue of the debentues arc not to be 
taken into account. Also, where a company's ordioscy business ladndes money* 
lending, shares of the other company held as secn^ in a normal 
transaetbn are to be disregarded. 

(c) A company will be subsidiary of another coinpany cal led holding 
company, if it fs a subsidiary of a subsidiary of the bedding company. 
For exanqde, B is a subsidiary of A and C is a subsidiary of B. In 
sueh aiossc, C wiU be the subsidiary of A. In the like manner, if D is 
a subsidiafy of C, D will be the subsidiary of B as well as of A and 
so on. 
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N.B. TW exprenkm, ^private company which is a nibddiary of a pi^li 
coapaay*, appears ia several sections of this Act aal socb a company will be oa th 
same footing as poblic companies. 

Indian private companies which are subsidiaries of foreign public compaaiei 
are divided into two categories : one, where t^e entire share capital of the private 
subtidiary company is held by the foreign holding company, either alone or is 
consortium with other foreign companies, and the second, where the entire share 
cap/lal if not so held. For the purpose of this Act, the Best category of companies 
will not be subsidiaries of a ‘public company’ and as such will not be subject to 
the controlling provision of the Act relating to such companies. But, for the 
purposes of this Act, the second category of companies will be treated as subsi- 
diaries of a public company [Section 4(7)] 

Public Financial Instltations : By virtue of Section 4A the following institu- 
tions is to be regarded as a public Bnaacial institutions. 

(a) The Industrial Credit and Investment Corporation of India Ltd.— a 
company which was formed and registered under the Indian Companies 


(c) 

(0 

(g) 

(h) 

(i) 


(b) The I^ustrial Finance Corporation of India -a company established 
u^ader Section 3 of the Industrial Finance Corporation Act. J948- 

«<■ >ndih-established under Section 3 
of the Life Insurance Corporation Act, 1956 

u»d»rS«:.,o„3 

of the Industrial Development Bank of India Act, 1964- 

The General Insurance Corporation of India,- 
The National Insurance Co Ltd , 

The United India Fire and General Insurance Co Lid • 

The Orient Fire and General Insurance Co Ltd ; 

(j) The New India Insurance Co. Lid • 

(k) The Industrial Reconstruction Corporation of India Ltd. 

The Ceotnl Government has, however 
iattitutkm to the above-mentioned list of oublic financM ^ 
he. to be made through a 

’ the insUtution, for being added to the existing list,^{i,^«“h Secondly. 

• or constiloled by or under any Central Act - V/ been established 

I ^ »,-ui ,f,«b 

« rrimt ampmf amamUit « ampair 



Kgm «ao exa^ww oooierrea on it tbe Act. and tbe Aict tbaU apply to it as 
if it waw not a private coinpanyi But the Court may relieve the company from 
aadi a contequenoe, if it is satisfied that the failure in comphance with the said 
requirement was not deliberate but was accidental or inadvertent or that on other 
grounds it it just and equitable to grant relief (the Court in this context means 
the High Court). 

Cmstquences of membership falling below legal mtnimwn {Section 45) : If at any 
time, the number of members of a public company or a private company falls be- 
low seven or two respectively and the company continues to cany on its business 
for a period exceeding six months subsequent to the fall, the member rantinuing, 
provided he is aware of the fact, would be severally liable for payment of the 
whole debts contracted by the company during the period and may be severally 
used therefor. 

Conseguences of altering the conditions constituting a prirate company (Section 
44) : A company registered as a private company, may in course of time, Sad 
that any one of the provisions of Section 3(!Xiii) >< • hindrance to or an inter- 
ference with the development of business. In such a situation, it may decide to 
convert itself into a public company. If it afters its articles, so as to exclude there- 
from the provisions contained in Section 3(lXii>)< it shall cease to be a private 
company frdm the date the alteration takes effect. The company must, within 30 
days from the date of the alteration, file with the Registrar a prospectus or a 
statement in lieu of prospectus. 

The prospectus must state the matters sp»:ified in Part I of Schedule 11 and 
set out the reports specified in Part II of Schedule II and Part I and II, shall have 
effect subject to the conditions contained in Part III of the Schedule. The state- 
ment in lieu of prospectus shall be in the form and contain the particulars set out 
in part I of Schedule IV, and in the cases mentioned in Part II of that Schedule, 
shall set out the reports specified therein ; and said Part I and II shall be effective 
subject to the provisions contained in Part III of that Schedule. 

If upon conversion the company decides to make a public issue of shares or 
debentures, it would be necessary for it to issue a prospectus', otherwise it may 
only issue a statement in lieu of prospectus. In either ease by reason of the require- 
ments of Schedules II and IV as to disclosure, it would be necessary for it to 
disclose a great deal of information as regards its affairs not requiring disclosure. 

It w ruld be necessary for it to have at least 7 members and 3 directors. At times, 
on sdch a conversion, the company may also decide'to include certain provisions 
in and delete others from, its articles to assist it in its functioning. 

Conversion of public company into a private company : A public company 
can be converted info a private company by passing, a special resolution altering 
its articles so as to include therein the restrictions contained in Section 3(l)(iii) 
of the Act. A special resolution passed to convert a public company into a private 
company is binding on dissenting shareholders provided it is bona fide, is in the 
interest oTtbe company as a whole, and is consistent with the objects in the 
mcmoniulum of association. (Bai Ramba v. Master Silk Mills A.T.R. 193S N.U.R. 
Smmhtrm 927). Under Section 31(1), uy^ altentioii made in the nitklM t* 
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concert a public company into a private company shall not have effect uoIeM sudi 
an alteration has been approved by the Central Government 

Rule 4B of the Companies (Central Governmenfs) Genera! Rules and 
Forms, 1956 lays down that where the alteration of articles of association of any 
company has the effect of converting a public company into a private company* 
the company must have the approval of the Central Government. This approval 
must be had through an application, within three months from the date when the 
special resolution for (he alteration of the articles of the company was passed. The 
application must be in writing and in Form No lA or in a form as near thereto as 
the circumstances of the case admit. 

(Further, under Section 192, a copy of the special resolution together with 
a copy of the statement of material facts annexed under Section 173 to the notice 
of the meeting at which such a resolution has been passed must be filed with the 
Registrar of Companies within 30 days from the date it was passed by the com- 
pany The copies of the above-mentioned documents must be cither printed or 
typewritten and duly certified under the signature of an officer of the company.) 

After obtaining the approval of the Central Government in the manner 
just d.scu»cd. .t must nic with the Registrar a printed copy of the articles as 

approval [Section 

When alter, ng the articles for the aforesaid purposes, the company should 
take care. o sec tha, articles as a whole conform to the . requ.reZts of the 
Aarcgardmg pr.vate companies, e.g , if the art.cles provide for powcMo is ^e 

sTme. ^ P”vate company cannot 

Apr.va^I'^Sd^cLXrrf\"^des,f^^^^^^^^^ company la, o . pnWfc company: 
company. w.U have to follow the undcr-mcnt,oned"pr"Liufe ° 

.ta «.! Pl.1 f «« "P 

association and consequently the name 1>v to alter the articles of 

by spec, al resoluUon^he Cb/eets” eJauL ofThe a* to alter 

confirmation of Company Law Board under Sect^LT^TK*^'*”^ 
the share capital clause under Section 94 .f , ^ resolution 

invblvcd in the process. " “'‘nation of share capital is 

provisions of the Com^aniw Act [SedM 3 " (i ^ ®°"forms to the 

not increase the liability of any mel J iniV such change docs 

alteration. ^ become the member before the 

(3) It roust issue noticriB n... • 

resolution, together with the cxplanitory sUtemlm, 

and the memorandum. ^ alteration of the articles 

.p^«i cioiutiM fo) r™ «» “i"." P*“ ■!» 

•«*. ,.n4 W^f„a.p^ 



are required to be iDcluded in the articles of private company only ISection 
3(l)(iii)]. Such other articles which do not apply to a public company should be 
deleted and those which apply should be inserted. Consequent upon the above 
changes, it will have to delete the word ‘'private'' fro^ji its name [Section 21], 

(5) It shall hie either the prospectus in the Form prescribed under 
Schedule II or the statement in lieu of prospectus in the form prescribed under 
Schedule IV withih 30 days of the passing of the resolution mentioned in ( 4 ) (iii) 
above in the manner stated in Section 44. 

The aforesaid prospectus or the statement in lieu of prospectus must be in 
conformity with Parts I and II of Schedule II or with Parts I and II of Schedule lY 
respectively. 

(6) In the matter of the prospectus or the statement in lieu of the prospectus, 
the company has to adopt abundant caution against any untrue stateiucnt being 
included therein, because inclusion of untrue statement will attract penalty by virtue 
of Section 44(4). It may be noted that a statement included in a prospectus or 
statement in lieu of prospectus shall be deemed to be untrue if it is misleading 
tn the foVm and context in which it is included. Likewise, where the omission 
from a prospectus or a statement in heu of prospectus of any matter is calculated 
to mislead, it shall be deemed, in respect of such omission, -to be a prospectus or a 
statement in lieu of prospectus in which an untrue statement is included. 

(7) It shall file with the concerned stock exchange 6 copies of such 
amendments on both articles and memorandum, one of which must be a certified 
copy. 

(8) It shall file with the Registrar the said special resolution together 
with the explanatory statement within 30 days of their passing [Section 192]. 

(9) It must take some of the steps regarding further issue of capital under 
Section 81 which are not in common with the steps discussed in relation to further 
issue of shares. 

(10) The company has to apply to the Registrar for the issue of a fresh 
Certificate of Incorporation for the changed name, namely, the existing name 
with the word “private” deleted. On issue of such certificate shall the name of 
the converted company be final and complete [Section 23]. 

Privileges of Exemptions : A private company can have a greater degree of 
se recy as regards its affairs and enjoys greater freedom in its operation. It 
en oys some privileges and exemptions which a public company is deprived of. 
Briefly these are as follows ; 

1. Two or more persons may form a private company (Section 12(1)). 

2- The restriction on the commencement of business contained in Section 
149 [excepting those contained in S. H9(2A) which have been made applicable to 
all companies) do not govern private companies. 

3. A private company may allot shares without issuing a prospectus or 
delivering to Registrar a statement in lieu of prospectus (Section 70). 

4. It need not hold a Statutory Meeting or file a statutory report 
(Section 165). 



5. The consent of directors to act at such, and to take op qoaUBcation ahuet 
need not be filed with the Registrar (Section 266). 

6. There is no restriction on the amount of overaU managerial remunera- 
tion that it may pay (Section 198). 

7 The consent of the Central Government for any mcieaK m the remun^ 
ration of directors including managing or wholetime director or upon' their 
appointment at increased remuneration, is not required (Section 310). 

8. The directorship of a private company is not includible in the maximum 
number of directorship that a person may hold (278). 

9. The consent of Central Government for advancing loans to directors is 

not required (295). 

10 There are no restrictions on the powers of the Board of Director! 
(Section 293). 

11. The Central Government is not empowered to prevent a change in the 
Board of Directors of a company which is likely to affect management prejudically 
(Section 409) 

12. It can advance loans for the purchase of its own shares (Section 77 (2)]. 

13 Provisions of Section 416 relating to contracts by agents of a company 
in which the company is an undisclosed principal, arc not^applicable. 

14 A director can vote on a contract in which he is interested (Section 
300 (2) (a)J. 

15 The provbkm of Section 81, as regards further issue of capital, do not 
apply to It. 

[For other exemptions, you may refer to Appendix F to the first-mentioned 
text-book. Further, we have referred to certain Sections which are not included in 
the new syllabus; nevertheless, you should be at least aware of their existence ] 

When Companies most be Registered ; No company, association or 
partnership consisting of mort than twenty persons (ten in the case of a banking 
business) can be formed for the purpose of carrying on any business that has for 
its objects the acquisition of gams, unless it is registered as a company under the 
Companies Act, or is formed m pursuance of some other Indian law. 

The provision is not applicable to joint Hindu family carrying on a business. 
But where a business is being carried on by two or more joint families, the 
provision will be applicable. For example, a Hindu undivided family, consisting 
of the father, 5 major sons and another such family consisting of the father, 5 
major sons and 1 minor son jointly carry on banking business. In such a case 
12 major members of the two joint families would be carrying on the bankiitg 
business and, therefore, the association should be registered under the Companies 
Act; otherwise it would be regarded as an illegal association. The necessity for 
such a registration arises on account of the fact that when two or more joint 
families represented by their Kartas enter into a partnership, the members of the 
association for the purpose of Section 11 wiU be not Kartas but also other 
members of the joint families [ShyamUtl Roy v. MaOm Sudm Roy A.IR. 1959 



Cal. 330]. However., for the purpose of computing the number of persqns carryft^ 
on the business, the members of such faintlics arc not to be included. 

You know that an association which has a membership in excess of the , 
her aforementioned wiJl be an illegal association. What is the sign^^nceo^ tite 
statement ? It signifies that, as a body, it will have no legal existence and it 
cannot be wound up under the Act, or even as dn unregistered company. Neiflier > 
a member of it would be able to sue it, nor would it be able to sue the member. 
Nevertheless, a member who has paid any money to the association would be able 
to recover it from the director or agents or the association before the money so 
paid has been applied to an illegal purpose [Geenberg Cooperstein (1965) Ch 657 
followed in Ram Das v. Kunut Dhari AIR (19^5) Every person who is, or * 
continues to be a member of an association u\ the circumstances described above, 
is personally culpable for all liabilities incurred in such business and every member 
is m addition, punishable with fine not exceed Rs 1,000. Further, Section 631 
makes u punishable for any person or persons io trade or carry on business under 
^ry name or title of which ‘limited is the last word, without being fuUy iftcor- 
^'lorated 

A company, association or partnership not compulsorily registrable at the 
inception under Section IF of the Act of 1*^56 would become so registrable if, 
diKing its continuance, its number of members exceeds the minimum prescribed 
by the Act The restrictions laid down by Section 11 apply not only to the first 
formation of a company, hut they also rule its continuance [Nibaran Chandra 
].aht Mohan (1939) Cal 187] 

An association of more than 20 persons, if unre^Mstered, is invalid at its in- 
ception and cannot be validated by subsequent reduction m the number of 
members btlow 20 {Madanhil v lankiprasai 48 All 319), nor can a contract entered 
into by such an illegal as-^cvf-i it ion befor registration be made valid and be sued 
against on a subsequent icgistr-ition [Gujarat Trading Co. v. Tricumjee i Bom* 
HE P (O CJ) 45] 

Where 'in association is formed in contravation of Section II, no relief can 
be granted either to the association or to any of its members, as the cooCractual 
iek*MO'nship whi^h it is founded ts ilieizal {^adn Pta^ud v, Nagormal AIR 

tvJSC S’ (7 5SCI) 

Iton H will applv onlv whtre a c*c nnMav, assov^iafio.. » partnership 
caincs on business and has for its obietl the aquisition of gams either by itself or 
by .tu” of Its members If is ^ ^ picvent the mischief which may 

ans< from large trading busiuess Knng carried on by a fin ctu a ting body. It has, 
howev'tr, been held that illegality or invalidity in the constitution of an associatian* 
does not affect its liability to tax or its chargeabihty as a unit of atoessment 
{Kumarsv^amy Chetiiar V I TO.(\^51)LT,R.457]. , - 

Mode of Registration : In the case of a public company, any 7 or more 
persons (associated for any lawful purpose) may form an incorporated company,^/' 
with or without limited liability by subscribing their names to memorandom aihd,, 
otherwise complying with the rcquircnieMs of the Act. In exactly the iaifie way, 

3 or more pereoni can form a private company (Section 12}i Theee porioni Apply 
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R«..l,.r of compooi.5 for «g/..ra.io«. Along wi.h .Mr .pplicnllon, Iho, 

.0 snPnn. .0 .1.. R.g.W.r .he following d— : 

(1) Memorandum of Association [Section 33 (*) Wi- 
Arncle. .. ( •• •• <'» 

A fcliracion .hatlhe reqoiremenK of the Act and the rules frainri 
, hereunder ha.e been complied with. This declaration '» r''l'‘;''d <» 
be signed by an advocate of the Supreme Court or High Court or an 
atlorncy or a pleader having the right to appear before a High Court or 
a chartered accountant in practice in India, who is engaged m the 
formation of a company, or by a person named in the articles as a 
director, manager or secretary of the company 


( 2 ) 

( 3 ) 


According to Section 12, the essence of a validity incorporated company is 
that it must consist of a particular number ol persons and be an association for a 
lawful purpose* Unless the purpose appears to be unlawful ejc/flc/eoristrans- 
perently illegal or prohibited by any statute, it cannot be regarded as an unlawful 
purpose. The question of motive inducing the founders of a company is unrelated 
10 the scope of Section 12. This is because it is not a field of enquiry for the 
Registrar, which Section 12 recognizes as legitimate Therefore, the motive or the 
conduct of the individuals forming the association is redundant— the only material 
consideration being whether the purpose of the association is permitted by law. A 
right is given to the citizens to form a limited concern. So long as there is nothing 
illegal or unlawful in the objects of the association, they cannot be denied this 
right. The fact that the company is calculated to aifcct the interests of its workers 
would not nullify it 


The Registrar need not enquire into the circumstances in which the company 
was proposed to be formed there is no such obligation on him In spite of this, 
if he undertakes any such enquiry, he would be exceeding his jurisdiction and such 
an excess IS not permissible The same concept underlies Section 35 which gives 
legislative recognition to the dictum of the Judicial Committee in T,L.R. Cal. I 
(P.C.) extending the conclusivcncss of the certificate to matters precedent and ~ 
incidental thereto 


Besides the aforementioned documents, the company must give a notice of 
the siliration of its registered office under Section 146 within 30 days after 
registration. 

if you recall Section 12, you will find that only a person can be a signatory 
to the memorandum. It follows therefore that a firm cannot be a signatory to the 
memorandum, for it is not a person having an individuality separate from that of 
its partners ; only individuals or other legal entities cad be members of a company 
{Ganesh Das V. R.G Cotion Mills Co. il974) C.W.N. (436). But under Section 25 
(4), a firm may continue to be a member of any association or company to which 

a licence has been issued under this Section by the Central Government entitting 
It to be registered as a company with a limited liability. But it js an exception tc 
the generality of the law which precludes the firm from being ac«ptcd as a ihare- 
liolder of a company. 
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10, A Hindu undivided family cofu^iog of ^^pemxos cmrics on baiik&tg 
business with a view io acquiring profit for itself or its membefs wHlfoiit Itseff b6ing 
registered under the Banking Regulatfon Act, 1949. (a) Wffl it be a legal asso- 
ciation ? (b) Will your answer be the same, if two undivided families would have 
carried on the said business ? 

IL At the inception the association was not registrable under the Act as 
its membership number did not exceed the statutory limit. But long thereafter 
the number of its members exceeded that statutory limit. Could the association 
continue with the business for gain without registration ? 

12. For determining the legality or othCi'wUc of the object of an incorpora- 
ted company, can the motive which actuated the founders of the company to form 
the association be looked into ? 

13. Can a firm be a signatory to memorandum ? 

14. According to Section 25 (4) a firm may continue to be a member of a 
company to which a licence has been granted by the Central Government entitling 
it to be registered as a limited company. How can you reconcile this position with 
your answer to Question 13 ? 

Meinoraadfun of Association : The memoraudum of association of a com- 
pany IS m effect its charter , it defines its constitution and the^cope of the jwwcrs 
with which it has been established under the Act. It is the very foundation on 
which the whole edifice of the company is built. 

“Fundamentally, there are two objects in registering the memorandum. 
First, that the intending corporator who contemplates the investment of his capital 
may know Within what fields it will be incurring risks. Secondly, that anyone 

dealing with the company* may know without reasonable doubt whether the con- 
tractual rclattenship which he is proposing to enter inio with the company is one 
relating to nUlltcrs within its corporate objects". A company cannot depart from the 
provisions contained m the memorandum however imperative may be the nec^ity 
for the departure. It cannot enter into a contract or engage in any trade or business 
which is beyond the “power conferred on it by the memorandum. If it does so, it 
would be irfBw vires the company and void. A memorandum is a public docu- 
ment under IWlion 610. Consequently, every person entenng mto a contract with 
the compavyi is presumed to have the knowledge of the conditions contained 


therein. 

Contents of Memoranilum : The particulars of clauses whiih the memorandum 
of a company must contain are as under : 

(1) TTie itame of the company, with 'Limited' as the last word and Private 
Limitld* in the case of a private company. 

(2) The State in which the registered office will be situated. 

(3) The objects of the company, in the case of a company in 
immediately before the commencement of the Companies (A menu ) 

Act, 1965. 

In the case of a company formed after the commencement of the Amend- 

cnent Act^ 1965, the memorandum must eontain (a) the main objecU o 1 e 



comp.K.y, (o/rcrhtT with other objecti, incidental or ancillary to the attainment of the 
Kiain ohje'M ; (W other objects of the company not included in (a) above. 

(4) la the caic of a company (otfaer than a trading corporation), with 
objects not confined to one State, the State to whose territories the 
objects cxiciid. 

(5) A declaration that tlic liability of members is limited. 

(()) A statement as to the amount of share capital, and its division into 
shares of fixed amount. 

The memorandum must conclude with a declaration of association signed 
bv the siibscribers, who shall add their d.-sciipt ion, address and occupation, each 
statinc aiMinst his name the number of shares he agrees to take. The signatures 
of the subscribers must be attested ; one w.lness is usually sufficient and he must 
add his address, description and occupation It must be printed and divided into 
paragraphs, numbered consecutively, and should be m one of the forms in Tables 
B, C, D, and E of Schedule I to the Act as applicable to the type of the 
company or in a form as near thereto as circumstances admit (Section:s 14 
and 15). 

Dot trine of u/rra y/rrs : The meaning of the term ultra vires is simply 
“beyond (ihcir) powers’*. The legal phrase ''ultre vires"' is applicable only to acts 
done in cxlcss of the legal powers of the doer This presupposes that the powers 
arc in their nature limited. To an ordinary citizen, whatever is not cxpresslv 
forbidden by the law js permitted by the Jaw. It is only when the law has called 
mto existence a person for a particular purpose or has recognised Us existence — 
such as in the case of a Inmled company— that the power is limited to the ^authority 
delegated expressly oj by implication and to the objects for which it was created. 
1o the case of such a creation, the ordinary law applicable to an individual is some- 
what reversed, whatever is not permitted, expressly or by implication, by the con- 
stituting instrument is prohibited not by any express prohibition of the legislature, 
but by the doctrine of uhra vires. 

It IS a fundamental rule of Company Law that the objects [_of a company as 
stated in its rncmornndum can be departed from only to the extent permuted by 
the Act -thus fai and no further {Ashbury Railway Company Ltd v. Riche), In 
con&ccjucnre, any act done or a contract made by the company which travels 
beyond the memorandum or whKh is not expressly or impliedly warranted by ’it. is 
beyond the powers not only o' he directors but also of the company. As a resuU, 
sik'h :in .Kt or contract IS who'ly void and inoperative in law and is therefore not 
binding orv the company On this account, a company can be restrained from 

employing Us fund for purposes other than those sanctioned by the memorandum. 

Likewise, it can be restrained from carrying on a trade different from the one it 
is authorised to carry on. 

The impact of the docUine of ultra vires is that a company can neither be 
sued on an uhra vires transaction nor can it sue on it. Since the mciporandum is 

a “public docvtntid'\ it is oivn to public inspection ; therefore, when you deal 
4kb a roaipao)^^ you aiv deemed to know about the powera of the company. If la 
lima or you talar into a txwiaaUoa whkh ti ultra Wf## lha company, yoa 
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cannot enforce it against the company. For example^ jT yon have supplied goods 
or performed service on such a contract or lent money, 3 'ou cannot obtain pay- 
ment or recover the money lent But if the money advanced to the company has 
not been expended, the lender may stop tfie company from parting with it by 
means of an injunction ; this is because the company does not hccc>me the v»wner 
of the money, which is ultra vires the company As the lender remams the owner, 
he can lake back the property in specie. l! the ul/rj, vires loan has been utilised 
in meeting lawful debts of the company then the lend? - i,icps into the shoes of the 
debtor paid off and consequently be would be c.ud.it^c<i to recover his loan to that 
extent from the company. 

An act which is ultra \ires .nc company bei^ig void, it cannot be ratified by 
the shareholders of the company Sometimes, act which is ultra vnes be 
regularised by ratifying it subsequently For instance, if the act is uhra vires 
the power of the directors, the shareholders can ratify il , if it is urci the 
articles of company, the company can alter the articles ,* if the act is within the 
power of the company but is done irregularly, the shareholders can validate it. 

Alteration of the Memorandum : The memorandum may be altered only 
to the extent and in the manner provided by the Act <Section 16) which allows 
alterations by a" special resolution followed by confirmation thereof by the Com- 
pany Law Board only for the undermentioned purposes : 

Special resolution and the Company Law Board’s confirmation arc not 
necessary m the circXimstances mentioned in para (f). Also confirmation of the 
Company Law Board is not necessary lu the case described under para (c)) 

(a) Changing the place of its registered office from one State to anotlicr— 
Section 17. 

(b) Changing the object—Section 17 

(c) Changing the name — Sections 21, 11 au*! 23 (approval of Central 
Government is necessary). 

(d) Changing any other provisions contained in the memorandum including 
those relating to the appointment of managing director or manager 
in the same manner as the articles of the company (that is by special 
resolution) or in any other manner provided by the Au— Section 16 ( 3 ). 

(c) Creating reserve liability— Section 99. 

(f) Increasing, consolidating, sub-dividmg or otherwise altering the share 
capital— Section 94. 

(g) Reducing the share capital— Section lOQ 

(h) Rendering unlimited the liability of its directors or of any director — 
Section 323. 

Shareholders* right can be altered or moduied <^ctording to the provisions 
contained in Sections 106 and 107, which will b? u .. iih in Study Paper III. 

An alteration that has the effect of increa^::fg Uic liability of a member to 
contribute to the share capital, or requires him to take more shares, or otherwise 
to pay money to the company, shall not bind an existing member, unless he agrees 
to it in writing (Section 36), 
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According to the proviso (o Section 38 where the company is a club or 
uny other assoc/at/on and the Bitcrstion requires the member to pay recurring or 
periodical subscriptions at a hi|[her rate, ai though he docs not a^rce in writin]^ to 
he bound by the alteration, it will bind him. 

Name : A company may, by specja/ resoJution, and with the approval of 
the Central Government, signified in writing, change its name (5. 2 J), However, 
such an approval of the Central Government would not be necessary where the 
only change in the name of ‘he company is the addition thereto or the deletion 
therefrom of the word ''Private’* consequent upon the conversion as per the 
provisions of this Act of a public company into a private company or vice versa 
(Proviso to S. 21) It may be noted that this amendment is designed to obviate 
the technical necessity of obtaining Government’s approval for the mere addition 
or deletion of the word “private” to and from a company's name in the aforesaid 
circumstances. 


The name of public limited company must end with the word “Limited” and 
that of a private limited company with the words “Private Limited.” But, as you 
have already noticed earlier, the Central Government may, by a licence, authorise a 
company which is a non-profit-making association to change Us name so as to omit 
the word or \ ords, Limited or Private Limited”, as the case may be, by passing a 
special resolution 

No company shall be registered by a name which, m the opinion of the 
Central Government, is undesirable-Scction 20 (1) Undei the Emblems and 
Names Act, 1950, names like UNO and WHO cannot be used by the compa- 
nies without the prior sanction of the Central Government If the proposed name 
of a company is identical with or too nearly resembles the name of another 
oora^ny which is already m existence, the Central Government may refuse to 
register it (Section 20 (2) ; Ewng v. Buttercup Margarine Co Ltii] The company 
must also be permuted to mention the fact that it is the successors to proprietary 
concern or firm, ere. In this way, goodwill is preserved. pn-iary 

A change of name can be made only by a special resolution and with the 
approval m writing of the Central Government (Section 21) If through madver! 
tence etc , the name is identical with, or too nearly resembles, the name^ by which 
a company, m existence, has been previously registered it mav he oK 5 f 
ordinary resolution with the sanction of the Central Government 

company shall make the change by ordinary resolm.nn 

Go,er»m,„, wilhin ,kr/e montS “,‘^^, 1 , r™" 



mpeff, notM* ot&er ofBdal pufaUcptioas. pm'a$il» t^lkm «|pfl W 
flo ^ lefl gad aientifmed ia g}J bi)b of e»Bli|gii|)i^ jproipimay mmi ffWNcacmMta. 
^Iieqiiet g^ o^n for money or goo(b> iovotoe, reacts, 9 tc. !]^e ciiargcters must 
be legible. Tfae address of tfae registered office n required to be shown— 
(hetiM 147. 

Tbg use of words “Limited” and "Private Limited’* by any person or body 
qf persons not incorporated with a limited liability or ba a pnvafe limited com- 
pany, as the case may be. u an offence punishable with a doc— Section 651. 

RegUttred Office : Every company mint have iggistered office where ; (a), 
necessary doenments may be served upoq. or dqmsited ; (b) notices, writs, etc., 
may be issued ; (c) inspection may be bad, agd (d) communication may be made. 
The domicile jmd the nationality of a company is determined by the place of its 
re^tered office. This situs is also important for deterimining the jwisdiction of 
the Court. 

A company must have a registered office as from the day on which it com- 
mences business, or as from the 30th day after the date of its incorporation 
whichever is earlier. It may be noted that the address of the registered office 
ordinarily is not to be stated in the memorandum of association. For if this was 
done, every change therein would require the amendment of the memorandum. 

U is advisable to provide m the articles that the registered office should be situat- 
ed at ruch place as the Board should from time to time £x. Otherwise, the 
registered office cannot be removed outside the city, etc ,, where it is situated 
without special resolution. 

Notice of the situation of the registered office and of every change therein 
must be sent to the Registrar (otherwise than through a statement as to the 
address of the registered office in the annual report) within 30 days of the date of 
incorpowtiV O’’ T*"* provision is de^-gned to locate the spot 
where the records of the company could be inspected st d where the kttofs Aould 
be addressed and notices served upon the company. 

The address may be change within the local limits of any cHy. town or 
village where such office is situated but a ^eeial lesoltitiofl will be required if tbe 
change of the resistered office is from one viNage,town, etc., to another village, 
erc„ in the same State (Section 146). But if the clump it from one State to 
another, the conhrmation of the company Law Board is esacntial. 

The law, as contained in Section 17'(3), requires notka for tbit to be tetved 
on all the shareholders. In an Orissa High Court case, only two shareholders out 
of three had passed the special resolution and as such, the resolution was held to 
be invalid\ Again, when an application is made for a change in registered office 
of a company from one State to another, the former State is the authority whose 
interests arc affected by this change and thus ha locus standi to such an 
applicaUon (Orient Paper Mills Limited v State A.hR. 19 / ' Orissa 582). 

Farther, in another Case, the ONssa High Court observed that the location 
of a registeied office it not a matter tp be dealt with leniently, haviaf regard to 
tbe intention of the legislature and the spirit of the law. It is through vast and 
varlod etperience based on sound principles that the En0sh law has oonie to 
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«*ke it racumbcnt on a company to state m US memorandum the situation of its 
oMce nt paiticular pla-c OniT this sit .wUi' n ol office has been declared, it bc- 
■«om«animaller 4 Hecon(!it|.Ti .ifh- .v's umsflntion, which nothing short 

of a .rs'sodtu n can chan ’ c >nrt must be • ,oisl.c-fl as to the bona fides of 

the coripany’s anpbc' i a i'-’ t’l' propuseJ change liius where a company, 
propcninfr to change t'.c l-cabnr of n giso rc-l office Horn Orissa to Andhra Pradesh 
had relied on Section : I'O (!) (a) for the chai.pc on the ground of more direct and 
economic admmictranon, but 'old fad.- f h, clarify how the expenses would be 

rot'll Andhra ^Vadesh could be more direct, 
K fi.tn *\‘as Onssa, it was held that the bona Jides 
. h wr quesiKmabJe {Onssa Chemicals 
/: ' “ / c . ' V (>2). 

, , irr limited to - (a) powers ex- 

j 1 >’“ p.)wcrO or cc>n‘:irrcd by 

» .a:v to d’c conipaiiv\s main 


. u on. t 


curtaih' t or how i< r 
whiii ^ factor'- >r 

of th' “mpany's app 

an i 'f/lerus 
()! teas C 

prc^slv ca hy the itjMnoraii - ^ ' 

statute, (b) powers aal'iy nLidLr.l’^ 

I p')se (termed “nnpirrd^ p(^v^c. 


ciir-n T' 
' }/! / / 
1 ‘ !c r' * 


Vou wil* pc^hjp*- ic 1 ' .Kij I L\ 'U'^ K ( 6 powers arc ultra 

vifvs aud void, aiiij 1 c, i-a !icti even 'h luyi' ewry meinber of the company 

may give Ills tonsem ' '2ur, r. Kuht; (1875) L R. 7 H L. 

653 ]. TliC test to h- . >)li' a v»i)t 'l,w .i pow;*i is implied, m m t. not llic bc-iielit 
the transaction is ex(U'( i d i- ■ >-, • .( ti.c conipj.i\,'m "hci.ici canicaxai- 
ably l/C rogaiiicci aa ai IS'l.p o ’ i laa o'ljt l of l!lc . ap . ' 1, li.pi.w.iy 

niiglit jiisliliably gcmii.ac a- . . is.i ' diac 's ,i ■ a , ' , . . Pi.! P,.; 

restrained from uiniiiiip lnr.>.s, ■ , icpn.^1 t'a j pi i a a a.i . ■ in. a,, ,-e 

profitable 

It H well established liut if (hr mam piirp.".,. o itn- ^ nii' ,> , K.,.,pJ^ri !\ 

achieved or becomes impossible of implemciii.ii'o;’, da 'iipas iiii’s' ‘-i- e 

up, aiul will noi t>c- cntiiUd li' Cl iitmae in cxisiem c po ni I , pi.is. lii.- xn.'ialaiv 

objects aie still possible ol being g'\.n etfc-t lo \J(i i > - . - , r, i - e ( o j imJts's 

the memorandum piovidcs ilui il.e sescial obui!-, a' lo I.' ■ as lad. in- 

dent objects — Cotinan i Rroufiii'uii (1918) A C ' ) 


It IS customary to exclude the gencia. o i,- 9 loisOi.o.n 0,1 tia j,.ier- 

prctatioii ol the intentions contaiia d m dilluc !i ‘.lu c' oi itK.m-i.mdujii oi 

association, by including a statement tiiat the ol,|.it> spccil- I n, racfi p ira- 
graph of the memorandum shall he m no w iv limited 01 rcsti atcU la' rdcrcnce 

to or inference from the tciiiis ol any other paramaph 01 ilu name' of ihr 
company. ‘ 


I he subscribers to the memorandum m.iy choose mv ''objea” or “ohjc.ts" 
for the purpose of their company There ...re two rcsiriclioiis. hounu, on 'um 
.sde ion ot “objects'’ lor ,i .ompinv;!)) the ob)cc(s should not iiKh.v'e’miy dimg 
which IS illegal o. contrary lu l.iw or public pohsy e . (!o itine a cotnpain hu 
dealing in lotteries {Lx /-wic Vlmc (1931) 2 k.B. 19^j , cm trachne ^1!:, dien encm.cs 
Wmn}li‘r&Co.v.Coniincn}anMrCo{\9\h)7\C 307). Ooj.cis uhidi a.c in 
restraint of tude lA/fie. i://is I iV,j/hvm;ca//i,em c/r. Com/vwi (T)pi) a 459 ’ or 
we blasphcmcous (but not dcivuv; Chnstiamt.v) l,a\c also h.-n held U> iVbad 
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{Bowmm y. Sekiat Society (1917) AC. 406]; (H) the objects should not also 
contemplate dbinj^ anything which IS prohibited by the Companies Act, eg., buying 
the compaoy^s ovm shares. Apart from those two restrictions, the object of a 
company may be anything that the proposed company desires to achieve [Lai Gopal 
Butt V. Khorotriah Mego Zilte Zamtndary Co. 16 C. W N. 297J. 

As you have noticed carJicr, a company can exercise onJy those powers that 
are lawfully and expressly granted to it and those which may be implied as 
reasonably necessary to the exercise of those powers. 

The intending shareholder who contemplates the investment of his capital 
may wish to know the field m, or purpose for, which it is going to be used' and 
what risk he is taking in making the investment. Similarly, any person who 
intends to deal with the company may wish to know beyond reasonable doubt 
whether the contractual relation into which he contemplates entering into with 
the company is one relating to a matter within its corporate objects. The objects 
clause enables shareholders, creditor and all those who deal with the company to 
know what its powers are and what is the range of its activities and enterprise. It 
is therefore true that the objects clause of the memorandum of association of a 
company is of fundamental importance to its members as well as to its non’-members. 
In the first place, it gives protection to subscribers (members) who learn fjpom it 
the purpose to which their money can be applied. In the second place, it 
protects persons dealing with the company, who can infer from it the extent of the 
company's powers. The narrower the objects appended in the memorandum, the 
lesser is the subscriber's risk ; the wider these objects, the greater is the security of 
those who transact business with the company. 

Alteration of Objects : The members of a company may rightly expect that 
their m^cy would be employed only for the objects for which company has been 
established. Accordingly, the Act permits alteration of the objects, only so far as 
is considered necessary for specified purposes. Section 17 permits a company to 
alter its objects for the undermentioned purposes : 

(i) to carry on business more economically ; 

(ii) to attain the main purpose of the company by new or improved means ; 

(iii) to carry on some business which under the existing circumstances may 
conveniently or advantageously be combined with the existing business ; 

(iv) to change and enlarge tbe local area of operations ; 

(v) to restrict or abandon any of the existing objects ; 

(vi) to sell or dispose of the whole or any part of the undertaking ; 

(vii) to amalgamate with any other object or body ot person. 

The alteration must be effected by a special resolutton, and coafirmed by the 
Company Law Board (C.L B.). The confirmatim may be either wholly or partially 
and on such terms and conditions as the C.L B. may deem fit, due regard being 
have to the rights and interests of the members of the company and of evesy class 
of them, as well as of the rights and interests of the creditors of the company and 
of every class oi them. But prior to confirmation of the alteraition, the C.L.B. 
must be satisfied two things : (i) that notice has been gtvea to all debentuns 



holder!^ ami r€r‘?ons who^c intrre^ts ue likrlv to he :\ffccte(l by the alterfttiail ; (U) 
that either the dr»scnfu'nt creditor’ i nt to the alteration has bee^l 90iiSht» pt 
thetf tlcbls f>r clums have been d* ch<o cletciniincd or WJcure^i. 
must also Cniisc a notice ol tin; [KiMinn Hu ( tnifirniatton of the attcratjAil lo 
served on tlic Kc^ostiar and he he dh>i,j'*d icasonihic opportunity to appear 
before the r I B and place luwjhus and stions, d any, legarding the 

cnufirmalnm of tfjc alteration 

l!uMon»pan> witlnn three mr^nths from ilic date of the order of the 
(■’i.R file with the Rcjosfcrar a certdicd copy {)( tlic order confirming the altera- 
tion along viith a printed copy of the memorandum as altered and the Rci^istrar 
thereupon shall rernster the same and cerlily the registration under his hand 
vvittun one month ‘roni the date of filing such documents. 

if these* documents arc not filed within the stipulated lime, such alteration 
and the order the <' L B confumihc the alteraoon and all proceedings connect- 
ed therewith shall, ai the expiration of such period, become void and inoperative 
Iht ('(itupany I Hoard m ly, howevei on siifTiLUMif cause being shown, revive 

the i)rdiror an ai* u inmit 'oih.n a luithoj peiiod ol one niontli [Sectu^n 19 

(?)| hcctio/i h4t/A proMiles ihai in i * impiiliog tlK penod for filing the c>rdcis of 
the C I. H the liuir taken ui di iwuuz ujt tuc vudcM and in idstaining copy thereof 
shall b imlcd 


A/e/>s (o he tiiken hi a (o/u/y/ui -(u) for tinnsfe! of i/s le^iMcrcJ officp from 
onr A/ij/e, sur H’esi /Jrnga/ rn ann/Ziei V/u/r', snv fufuil .\{ulu , an ( {h) fm 
a huwm \ for M'Jitrh tht fc /s fu> jirm man ni i/tr ohjnd^ clause of the incmoraiidiun of 
assoiuUum , (a) The company rii.iy, a spc< uiJ icsolution, alter the piovisions 

(d Its inemofin him sti a > fo ( h'nn^' the pkuo of it, registered ofllcc fiom West 
Hcngal to Tamil Nadu , I In ^ climes al vV m r‘d soidiimition of the Company Law 
Board Wheii '"n ap(du i m ul^ fuir a i Inngc as aforcs ud, it is the State 
where the n'gjst^TC<i ‘dn i at pr-st rO uiiat>'d, i e West Bengal whose interests 
arc likely to he afTTied !a the chaiu^r and (lui> will !iave the In standi to oppose 
MiLh rin appiieaiion [Omsso rupet Ud/s / /d > V' fr I /./' (/Os/) syg], Furtlicrtnoie, 
It shall be necessary to sitrf/ dm rom]unv I iw Ho ud r to the hona fide k of the 
company’s apt M atuui fi>r the propissrd rhauyx [Onssa Clufmeds and Diudienes 
Pvt ltd In Rr I I R f/y-W) c/ a ’ | 

(b) Since the po^s-'u* ' ts .J via” of the rompany in question docs not 
contain any enabling prt>Maon h i tlu . ongany to carry on the proposed business, 
the objects (laiKo will iiavo to he ilt-rcd. Ihe alteration can he only for 7 
purj-joscs spt^ified m Section 17(1) dtsru^^sed carder. 

The alteration shall not be efi'ctive or oj)erative until it is confirmed by the 
Company Law Board (Section 17(2)] Del>entureholders and creditors arc entitled 
to be heard by the Company ].aw Board unless il decides otherwise. However, 
the Registrar of Companies has n nght to be heard. As Mitra J, observed In Re 
Ganeshbert Tea Co. {Pvt ) Ltd (1964) Comp. Cas. -555 “m deciding as to whether a 
oompany should be allowed to additional business, an ‘application made in this 
behalf is not to be disallowed merely because the new business is wholly different from 
and beam no relation to the existing business of the company. All that is essential 
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b tihat it ^katM lie ef Me of bebig eomrenknfly sad advaBtegeeudjr coobtae^iid^ 
the emtmg b i wiiiew end b not deetnictive of or inoomistent widi the, eitiitiiig hwi> 
nem." It b tberefon, that die alteration will be ooaBrmed. Under Sbitfttii 
IfdX « eeitified copy trfthe Gompeay Law Board** order eonimnog the abmiilen 
togette with the printed copy of the memorandum aa altered moat he Med with the 
Regbtrar wldliP 3 meatbc frooi the date of the 'order. Iteboold be noted Mat on the 
ohjeete clanse being altered as aforMaid, the company would not be automatindb^ 
entitled to commence the pri^xiaed busineu since the provisions of Section 149(2A) 
would abo leqabeeanplfamoe Merewith. 

Section 149(2A) prMiibits a public limited company from eommeneiag any 
business other than that ’covered by the main objects of the company, mdeta k has, 
by a special resolution, approved of the commencement of such business and n daiy 
verified declaration by one of its directors or its Secretary in the preeeribbd fosm 
that such a resolution has been passed or, ks Me case may be. Me promsfams of 
Section 149(2B) have been complied with, has been filed with the Registrar. 
In the context of this prohibition, a dbtinctioa bae been made between a company 
existing immediately before the commencement of the Amendmeat Act of 196S 
and one formed after such commencement. In the former cate, the special resolution 
is required for commencing a new business, in relation to any of the objects 
mentioned in its memorandum, which is not germane to the business it was 
carrying on at the commencement of the Amendment Act In the latter case, Me 
special resolution is necessary to set up d business in relation to any pbject other 
than its main objects, or those ancillary to it, on its memorandum. 

Thus, for commencing the proposed new business, a special resolution of the 
company would be necessary. An ordinary resolution would be sufficient if, in 
ad^tion, the Central Government, on an application by the Board of Directors, 
allows the company t 9 commience such a business [Section 149(2B)]. 

SigaMcaace of Artialea of Assodaliaa : The articles of association of a 
company are its rules and regulations which are framed to manage its affairs. Just 
as the memorandum contains the fundamental conditions upon which alone the 
company is allowed to be incorporated, so also the articles are the internal regular 
tions of the conqiany {Guiness v. Land Corporation of Ireland, 22 Ch. D. 349, 381). 
These general functions of the articles have been aptly summed up by Lord 
Cairns in Ashbury Carriage Co. v. Riche as follows. "The articles play a part sub* 
udiary to memorandum of association. They accept the memorandum as the 
whiter of incorporation, and so accepting it the articles proceed to define Me 
dotiea. Me rights and powers of the governing body as between themselves and 
Me company at laige and the mode and form in which the business of the com- 
pany is to be carried on, and the mode and form in which changes in the mtemal 
legiilatioas of the company may from time to time be made.’’ 

The articles of association are in faet the by»-law* of the company accord- 
ing to which directors and other officers are required to perform their fiinctioa 
aa ngMds the management of the compai^ ita accounts and audit It is impor- 
tant Memfore that the auditor should sturfy them and, while doing so, he should 
ante Me provisions therein in respect of several matters, mentiooed in M^ 
texMoMc. 
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Every company limited by guarantee or an unlimited or a private limited 
company is required to register its articles along with the memorandum of asso- 
datwn Ifapublic company limited by shares does not register spacial artrcles, 
the regulations contained m Table A would be applicable as if these were the 


articles of the company. . • . ^ 

In the case of public companies limited by shares and registered after the 

commencement of the Act, Table A shall apply in so far as it has not been excluded 
or modified by special articles 

Alteration of Articles StcX\on?>[ vests companies with power to alter or 
add to its articles. A company cannot divest itself of thbse powers [Andrews v. 
Gas Meter Co (1897) 1 C/r 361]. Matters as to which the memorandum is silent 
can be dealt with by the alteration of articles [Section 19(1)] The alteration must 
be effected by special resolution. The fundamental rights of a company to alter its 
articles is subject to the following limitations : 

(a) The aliciiition must not exceed the powers given by memorandum or 
conflict with the provisions thercor 

(b) It must noi be inconsistent with any provisions of the Cornpanies Act 
or any other statute. 

(c) It must not be illegal 

(d) It should not be in fraud of a minority, or inflict a hardship on a 

minority without any corresponding benefits to the company as a whofe 
Tlic Court will not interfere unless the alteration could reasonably be 
roMSidcredas being not for tlie benefit of the company fintisA 

Abrasive Wheel Co (1919) 1 CVi 290; Sidebottom v. Kerf/iew Lesxe & 
Co ltd (1920) 1 Ch, 154) 

(c) The alteration must not be inconsistent with an order of the Court. 
Undei Section 404 any subsequent alteration thereof which is inconsis- 
tent^ wilh such an order can be made by the company only with ihc 
leave of the 'n^ouiI 

(f) It may be regarded as having a retrospective effect so long as it does not 
affect the things already done by the company [Allen v Gold Rees 
of H\5t AJruo (1900) f C/i. 656 , McArthur v. Gulf Line, ' (1909) SC, 
732]. 

(g) If a public company is converted into a private company, then the 
approval of the Central Government is necessary [Section 31 (1) 
Proviso]. Printed copy ol altered articles shall be filed with the Regis- 
trar within one month of date of Central Government's approval 
[Section 31 (2A)). 

It may further be noted that an injunction cannot be granted to prevent the 
adoption of new articles which constituted a breach of contract. But if the com 
pany acts on them it may be liable damages [Shirlaw v. Southern Foundries Lie 
1940 A.C. 701 (760)1 

(h) An alteration that has the effect of increasing the liability of a member 
to contribute to the company is not binding on a present member 
unless be has agreed thereto in writing (Section 38]. 



(i) A reserve liaoility once created canaot be undone but may be cancelled 

a reduction of capital: Midland Railway Carriage fVagon Co. {1907) 
W,N 175 ; (Section 99). 

(j) Any irregular alterations which have been acted on for many years are 
binding (1902) A.C 2?2. 

Copies of MemoTondwn and Articles : A company is boun(^ cwi payment of 
one rupee by a member, to supply within seven days of requisition a copy of the 
Memorandum and Articles of Association and even agreement and resolution 
referred to in Section 192 not embodied in memorandum or articles. The copies 
must be in accordance with any alterations which have been made before the dale 
of issue of the copies. • 

Doctrines of Constructive Notice and Indoor Management : In consequence of 
the registration of the memorandum and articles of association of the company 
with the Registrar of Companies, a person dealing with the company is deemed to 
have constructive notice of their contents. This is because these documents arc 
construed as ‘'public documents” under Section 610 of the Companies Act, 1956 
Accordingly, if a person deals with a company in a manner incompatible with the 
provisions of the aforesaid documents or enters into a transaction which is ultra vires 
these documents, he must do so at his peril. If someone supplies goods to a com- 
pany in which it cannot deal according to Us objects clause, he will not be able to 
recover the price from the company. Suppose, the articles provide that a bill of 
exchange must be signed by two directors If the bill is actually signed by one 
director only, the holder thereof cannot claim payment thereon. But the doctrine 
of constructive notice is not a positive one, but a negative one like that of estoppel 
of which It forms part. It operates only against the person who has been dealing 
with, the company but not against the company itself ; consequently, he is prevented 
from alleging that he did not know that the constitution of the company rendered 
a particular act or a particular delegation of authority ultra vires. Thus, the doct- 
rine is a "cloud” for the strangers. 

But the aforesaid doctrine of constructive notice docs in no sense mean that 
outsiders are deemed to have notice of the internal affairs of the company. For 
instance, if an act is authorised by the articles or memorandum, an outsider is 
entitled to assume that the detailed formalities for doing all that Act have been 
observed. For example, the directors of R B.B. Ltd. gave a bond to T. The 
articles empowed the directors to issue such bonds under the authority of a proper 
resolution. In fact, no such resolution was passed. Notwithstanding that, it was 
held that T could sue on the bonds on the ground that he was entitled to assume 
that the resolution had been passed The Royal British Bank v. Turquand (1956) £. 
& B, 327. This is the doctrine of indoor management^ popularly known as Turqu- 
and Rule, which is the only limitation to the doctrine of constructive notice dis- 
cussed above. 

Thus, you will have noticed that the aforementioned rule of Indoor Manage- 
ment is important to persons who deals with a company through Us directors or 
other pmoni. They are entitled to asiume that the aoia of the directors or other 
ofltoen of the eoiopimy on voMy performed, If they ere within the ecope of tbelr 



Apparent a nhonty So long as an act is va/id under fhe article, if ifoiieiaa 
parucu/ar mdnnci, an outsider dealing with the company is entitled to assume tb^ 
ft has been aone in the manner required. The abovementioned doctrine of Indror 
Management or Turquand Rule has limitations of its own. That is to say, it is m- 

applicablc to the following eases, namely,— 

(a) When the person dealing with the company has notice, whether actual 
or constructive, of the irregularity (Mons v, Kenssen {1946) A C. 459 ; 
^Devi Difta Mai v. The Standard Book of India {1927) LC. 568) Thus 
director of a company cannot normally claim the benefit of the rule in 
the Turquand Case where he is also acting for the company ia the 
transaction. 

(b) Where t!ic person dealing with the company is put upon an inquiry, 

for example, where the transaction is unusual or not m the ordinary 
course of business When a sole director and principal shareholder of 
a company paid mto his own account with a bank a cheque drawn in 
favour of the company, the said bank was held to be put upon an 
enquiry .md the bank could not rely upon the ostensible authority 
of the director {Underwood (AL) v Bank of Liverpool (1924) ! K B, 
775), Likewise, a person who deols with a company may be pul upon 
enquiry by reason of the unusual magnitude of the transactions having 
regard to the position of the agent who is acting for the companv 
{Houghton Ik i'o v Lowe tl’ilh '’{19/7) 2 KB 147, 149 ^ 

RamaCorporuiton I td v Pioved rin8c(rncral Investments Ltd (1952) 
2 K,B 147, /^2) 

The company documents “aic to all who aic minded to have any deal- 
ings whatsoever with the company and tht)se win* deal with them must bi‘ elRtlcd 
with notice of all that is contained in those two documents After i -ai .. . 
all that the di recto is do with reference to what i may call the indoor mar*igcmej*t 
of their own concern, is a thing known to tlicm only . subject to this observation, 
that no person dealing with them has a right to suppose that anything has been 
or can be done ihal is not permitted (by the company's documents, namely, 
memoranduin or a^tlclc^) When tlicic are persons conducting the affairs of the 
company m a mann(‘r v\liiLh appeals to be perfectly consonant with the articles of 
associition then those dealing with them externally arc not to be affected by 
any irregularities which may take place in the internal management of the com- 
pany'". (Lord HatherJy in Malmiy v fait Hoi) ford Mining Co. {1875) LR 7 H L 
869). 

(c) Where an instrument purporting to be executed on behalf of the com- 
pany IS a forgery. The doctrine of indoor management applies only to 
irregularities which might otherwise affect a transaction but it cannot 
apply to forgery which must be regarded as a nullity. {Ruben v. Great 
Fingal Consolidated {1966) A. C. 439 , Official Liquidator v. Commnr. of 
Police {1969) I Comp. L.J. 5 {Mad). 

A critical examination of ihe statement that the memorandum and articles of 
association qf a company cannot he altered except with the Courts permission ; tt 



would be evident tbe uader-mcnthncd disomloa oa the promicm Qtkw thni 
$ucfa blanket statement is not corf4ct^ 

According to Section 16 of the Companies Act, the condkkms contained in the 
memorandum of a company can be altered only in the cases^ in the mode and to the 
eictent for which express provision is made in the Act. For changing the place of 
registered o/Tice of the company from one State to another and iti objects, a special 
resolution and the conhrmation of the alteration by the Company Law Board are 
necessary (Section 17), but not the Courtis permission. The change of name by a 
company also requires a special resolution and the approval of the Central Oovern’* 
ment and not the Company Law Board, and for that matter, not the Court’s 
(Section 21). The liability clause of the memorandum cannot be altered so as to 
render the limited liability of members unlimited except in one circumstance as 
contemplated by Section 45, i.e., where the number of members falb below the 
statutory minimum of 7 or 2 in the case of public or private limited company 
respectively and the business of the company is carried on for more than 6 months; 
in this case no other formalities are requirred to be complied with. Again, under 
Section 323 (whi.h is not included in your syllabi, nevertheless you should have a 
knowledge of this as well), a limited company may, if so authorised by the articles, 
by a special resolution, alter its memorandum so as to reader unlimited liability of 
its directors or manager ; in this case too there is no necessity to seek the Courtis 
permission. Even for the alteration of the company’s share capital in the shape of 
increasing, consolidating, sub-dividing, cancelling. Section 9^ (2) specifically states 
that no confirmation by the Court is required. Only in the matter of reduction of 
share capital, acquisition of the confirmation by the Court has been prescribed by 
Section 100. 

In the matter of alteration of articles, Section 31 (I) requires only a special 
resolution for the purpose, and if such resolution has the effect of converting a 
public company into a private company, the proviso thereto requires the approval 
of the Central Government— wo/ of the CourZ — for its operation. 

It is thus clear that the headline statement, unqualified as it is, cannot be said 
to be correct. 

Contractual Relationship Between Different Partfea Forined on Registration 
of Meihorandum and Articles : Section 36 of the Act provides that the mtmoran- 
dum and articles of association, when registered, must be binding on the company 
and ihe members thereof to the same extent as if each of them bad individually 
signed the documents, so far as covenants contained therein are concerned. As a 
result, a number of legal relationship is formed between different parties and the 
company which is described below ; 

(a) Between the members and company : The memorandum and articles 
constitute a contract between the members and the company. In consequence, the 
members are bound to the compan}^ under a statutory covenant. For instance, 
it has been held in Bradford Banking Co, v. Briggs that where the articles give the 
company in lien upon each share for debts due by shareholders to the company, 
and where a shareholder mortgages his shares and the mortgagee serves notice 
thereot upon the eompanyi the mortgagee would have priority over the company» 
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(b) Bi tween iie Co. ipany and the members : Views difTcr on the questions 
a ■ \ *>ful how i'ar the memoranduin and artic/cs hind the company to (he 

Oiu vj(‘v. . ih.u iMs bound just as it> menibcis are. Another view is 
tfiai the company is not wholly bound Hr' n sc'ins ihai c ourts, instead of con- 
lormjng to either of these views, ha/c i ’ l. t, ’ ' media. It is not 

true to say that the company is whollv ’toui i. . < " iber can enfoicc 

anv uiiicic against it. But it is bound to Ui'" c^u'rl^ i ' a'ly iiur’i er can sutj it so 
as to prevent any breath ot the articles winch arc tc^ afit I his right as a 

member of the company {Hickman v Kent Shrephrenh'/ s' Assoi , {}9J5) J Ch 

8HI). Thus, an individual member can hie a s a the company to enforce 

his individual rights, e ^ , right to vole, right U) wi^ii -,1 election for dircctor^jhip of 
the company, right to gel back his shares wrongruMy forfeited, right to receive a 
share certiHcate, share warrants to bearer or notice of genend imgs etc. 
(render v Lushmgton {[H[7) 7 Ch D 70 , Nui;ufiu v Madras Rare Club A ! R. 
IJ51 Md 83 , C L Joseph v I os A I R }965 Ae. 68) The member suing in 
sucii eases sues not in the right of a member but m his o,An right to protect 
rom mvasion ofhw own individual right as a member'' {Fci Jenkins LJ m 
Edwards V Halliw€nkl95())2AlLER 1064 at p H)67} 

Co. (I 8H9) 4. C H D. 636 Sterling J ol.wvcd . “The Articles o( Association 

constitute a contract not merely between the shareholders and the company > n 

t>elwecn each individual shareholder and every other”. 

metnh-r and (he company and tliat there I' l” ‘onslii, i. a ..imrael hettveen e-icfi 
dual members of (he company but the no '( a , ' 'tetneen the indivi- 

regulate the „gb, tnter m.Th rlgh,, c e 

through the company or by t.tr Iiquitato , ' . ' " "‘eniher 

et.r:rre.“’i“g?,' "■ 
d.iopinion.'nrf.irbMdme'^'d" [z rc/„o, "h""'' 

::.rrisro™pe-rr“^^ 

W ttanm-er d>m» «,.11 i„f.r„ .h.Sb,„ who me 

between them at a fair vaJue.’* it was held fhmr . 1 , 

as umbers to do so aod that this obligation was a f* directors 

enforced against them by other membem directly wuh^^f • ‘'“‘I ^ 

Obviously, the CmirtwMinfluemii^^hrf^^ company ..u 

I»lr«t.oo«pm.ywW»h‘‘b«m.doM2S»Cr!^^^ c«>pwyi«u a 


iia i .iMig-'Ki (Accompany after (be not Ae 

m.j fo Ihc. cuhi/M/iv i>. .'^.(.leather hand, the sbarehoWcf 
before the nof/cv* 01 aiorigago was g/ven to tbe company. 


lhai c ourts, instead of con- 
< ' ' nedia. It is not 

' " iber can enfoicc 

: auy iiK-ri er can sutj it so 



93 


(d) Between the Company tmd the Outstders : The memotwadum and the 
artkics do not coastitutc a caatract between tiw cooB^may and an ouMder. N^iber 
tbe company nor t&e members are bound by the artides to oiiMf6r» siace these 
constitute a contract betivecn members, inter ee, and oatnder is not a party to the 
articles although he may be named therein. 

Nonetheless, an outsider is entitled to assume that in respect of coatfact 
entered into with him all the fonnalities required to be cairied out u nder the 
articles or memorandum have been duly comjJied with (Jtayat BrtUek Monk k 

Turquand {1856) 6 EB. 327). 

Seif-Extminafloa Questions : 

15. The memorandum of a company stated that it was foraged to work 
German patent to manufacture coffee from dates, to acquire and purchase any 
other inventions for similar purpose and to import and export all description of 
produce for the purpose of food. The German patent was not granted. But the 
company was solvent and the majority of the shareholders wished that the com- 
pany should continue. Could the company be allowed to continue ? [Re German 
Date Cc^ee Co {1882) 20 Ch. D. 16St\. 

IG (a) Suppose, the company wants to shif^ its icgistercd office from 
Asaf All Road to ParliamenfStrcct, New Delhi Is a sanction for it through a 
resolution necessary ? (b) If the registered oflBcc is proposed to be changed from 
Brabourne Road, Calcutta to Howrah, what kind of resolution is needed for the 
purpose 

17. The registered office of a company is situated in Orissa. Its factory 
was also in Orissa. It applies to the Court for the change of its registered office 
from Orissa to Andhra Pradesh on the ground of more direct and economic 
administration. But it fails to clarify how the expenses will be curtailed or how the 
administration from Andhra Pradesh can ^be 'more direct, when the factory will 
remdin in Orissa Can you, in the circumstances, question the bona fides of the 
company s applic ation for the proposed change ? 

18 ilie object of the comnimy was to promote, assist and protect cyc]i.sts. 
L«ter on, it sought power to assist motorists Would alteration of the memorandum 
for the purpose be permissible ? 

19. A sole director and principal shareholder of a company paid into his 
own account with a bank a cheque drawn in favour of the company. Could the 
bank rely on the Turquand cases ? 

20. The doctrine of indoor management (a) applies, (b) does not ^apply, in 
the following cases : 

(i) When the person dealing with the company has "notice of the internal 
irregularity. • 

(n) Where he is put upon an enquiry. Which is correct ? 

21. Where a public company has been converted into a private company, 
will the approval of the Central Government be necessary ? 



72 Ttic attention iti the articles has in consequence increased the liability 
of a member to contribute to the company, la such a circumstance, will the altera- 
tiott to 00 A present racinber ? 

23. If any irregular alterations have been acted upon for many years, Vk^ill 
tftcse be binding 

24 Tlic ongnidl articles of a company contained no powers to issue 

pieftfwia shares. Later, the articles were altered by a special rcsolutjoa so as to 
nWiWff ihe necessary power, and preference shares were issued accordingly. Would 
IheaMcratlon be effective ? v. Gas Meter Co. (1897) 8 Ch. 361]. 

25 The articles of a company give it a hen upon each share for debts duo 
tf tbc company by shareholders. A shareholder mortgages his shares and the 
nipflgagee serves notice thereof upon the company. Who will have prior claim over 
tile shares, if the shareholder has incurred a liability to the company (a) before the 
sarvicc of tlic notice of mortgage, (b) after the service 

26. The articles of a company provided that the salary of the managing 
dtoctor should not exceed Rs 1.500 per month and the rate of commission payable 
to him should not exceed 5^^, of the profit. Notwithstanding thus it was resolved m 
a general meeting of the company that the managing director be paid a salary of 
Rs 2,500 per month, and commission of 8% and the resolution was declared by 
chairman to have been earned by a show of hands. One of the shareholders 
•iibicqucntly broiiglit an action against the company and the directors for a de- 
claration that the resolution was not binding on the company; Could he bring 
such a suit without the permission of the company 


Preliminary or Prtf^lheorporation Contracts : Prc-mcorporation contracts arc 
those contracts which are entered into by agents or trustees or and on behalf 
of I prospective sompany before it has come into existence, e }; , with the proprietor 
of a business to sell it to the prospective company Since a company comes into 
gffllvncc from the date of its Incorporation, it follows that any act 'purporting 
'to be performed by it prlcn* to that date is of no effect so far as the company is 
concerned Ft will very likily ht the intention of the [iromoters ol persons concerned 
in Ito company that the Ihmpany should, on formation acquire some pioperty 
or taht over the exiling business, and for this purpose, a preliminary contract 
for the acqusition may be entered into before the company is formed But as the 
conipany is non-exist^nf btfforc incorporation, it cannot be bound by any purported 
ratlScation [Kefner v. Baxter (!862) LW 2 C P 174] 


The nilcs in respect of preliminary contracts may be summarised as follows : 

(a) The vendor caniiot sue, or be sued by the company thereon, after its 
incorporation ; 

(b) Person who .uts for t]ie intended company remain*^ personally liable to 
the vendor even if the company purports to ratify the agreement, unless 
the agroeincn: provides that — 

0) his Iivbi! i> shall cease if the company adopts the agreement ; and 
(ii) cither party may rescind the agreement, if the company docs not 
adopt It within a ‘specifled time ; 





(c) After incorporation, the eoapeny any adopt the praUntaary agreement. 
But this must be by novatioii which may be implied from the circunj- 
stances. But in some cases, the memorandora directs (he-directors to 
execute such contracts. The company can enforce a pre-incorporation 
contract if it is warranted by the terms of incorporation and for pur- 
poses of company. 

A pre-incorporation contract can be Miforced against the company ,if it is 
warranted by the terms of incorporation and it is adopted hi/ iha company. Sections 
15 and 16 of the Specific Relief Act. IV73). In Mcb a coaS, the directors have no 
discretion in the matter. 

Pre-incorporation contracts must be disUnguisbed from contracts entered 
into by a company after incorporation, but before it becomes entitled to commence 
business (See under Commencement of Business}. 

Promoters : Persons who initiate promotion of a eempany are known as 
promoters. All persons who take steps for the registration of a company, e g., 
those associated with the preparation of a prospectus or in drawing up the 
Memorandum of Association of the company and assisting in its registration are 
regarded as promoters. It should, however, be noted that persons acting only in 
a professional capacity eg., the solicitor, banker, accountant etc. are not regarded 
as promoters. The Act does not define a promoter, and whether a person is a 
promoter in any particular ease depends on the facts having regard to the 
person’s actions and his relationship to the company that is formed. Any one who 
assists in the formation for a consideration payable if tbe company is floated, is a 
promoter. "Pictures formed In our minds ki that of a persea who, after rising to 
affluence by preying on the susceptibilities of a guHibla pubHc, finally retires from 
the scene in the blaie of a sensational auioide or Old SiJci,' Trial," (Grower : 
Modern Company Law, 2nd Edition). “They are ikose v/»bo set in motion the 
machinery by which the Act enablM thnm to create ^4 , 'corporated company,” 
[per Lord Blankburn in Erlanger v. New Smnkrere Fhe^kate tt Co. (1898) 3 App, 
Com. 1218 ). 

Promoter's duty to diseloM : Until a omgQgnay k inoorporated, a promoter 
stands in a fiduciary capacily toward die iipiHgwfiir and ita pro^ieetive shareholders. 
Hence, he must not make, either dkeedy nr ><| |i rt [ » or through a nominee etc., 
pay profit out of bis trust, unless tbe eompany after foU dtselosure of the facts. 
Such disclosure is ineSsotivo if made aaerely to directors who arc 
nomineea of the promoters. Diaolosure may be made either to an independent 
board, or by means of a proapaobu ta tl^a p n ea p a ftt iua shareholders. If the promoter 
makes a secret profit, the company aaa rascind tha contract or compel him to 
accoimt for it. Where all the merabem af a prlvata are cognisant of the 

facta, rule would not i^y. 

Promoters os vendor ; A promoter ip astfklad toH hia own property to 
tha company, provided he nukes proper dkakkuc. fbM applies ako to property 
which ha acqnlraa during tha pcoaroUon asid whM he rasatk to the eompeny. if 
he fUk to maM.dftoloauim tlki^nkfny,fifijrattlur|(ii)aaacinadthoeoatract,or 
Cb) aotopel the proaaoler to miriendar thaiptolt 
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Promoter's remuneration: A 

company for H-s P— . ,c..c« even recover 

ihe company Indeed, m the • towards iegal fees, stamp duties, regis- 

from the company payments he formation of the company, 

.ration fees, or other expenses m connect. on w h ‘he^on 

Certfflente of Incorpor.tJoD : Upon of the 

mentioned earlier under the heading ° Registrar of Companies issues 

company and the payment of the ^ J , .....fed company 

a cert.hcatc that rhe company is incorporated, and in the case 

that It IS limited {Section 34) o»t„s- 

S.U,o„ ,5 p,ov,d« .ha, . -'f £ r«, ,haf.ll 

r ?eq^^Snt"^^th?Xc^h^^^ been complied with in respect of registration 

twe aquirtmcrii* , . . i ou^rf-to and that the association is a company 

ttticl m.itteri precedent and incidental thereto, ano inai me 

authorised to be registered and duly registered under th^ 

The certificate of mcorporalion is conclusive as to all administrative acts 
relating to incorporation and as to date of mcoTporation Thus m Jubilee Cotto 
Miils y. Lewis (1924) A C, 95^e the Registrar issued on 8th January a certificate 
dated 5th January. It was held that an allotment of shares made on 6th January 
could not dtjclarcd void on the ground that it was made before the company 
was incorporated. The certificate is not, however, conclusive evidence of the fact 
that all the objects of the company, as set out in the memorandum, are legal 
[Buwfuan v Secular Society (1917) A.C. 406, 435], 

Commencement of Business : A company having a share capital which has 
issued a prospectus inviting the public to subscribe for its shares cannot commence 
any business or exercise any borrowing powers unless 

(a) li)c minimum number of shares which have to be paid for m cash has 
been subscribed and allotted ; 


(b) every director has paid, in respect of shares for whuli lie is bound to 
pay an amount cijual to what is payable on shares ofl’ercd to ilic public 
on application and allotment , 

(c) no money is or may become liable to be repaid to applicants of any 
shares or debentures effered for public subscription by reason of any 
failure to apply for or to obtain pcrinission for the shares or debentures 
to be dealt in on any recognised Stock Exchange ; and 

(d) a statutory declaration by the secretary or one of the directors that the 
aforesaid requirements have been complied with, is filed with the 
Registrar. 

if, however, a company having a share capital has not issued a prospectus 
inviting the public to subscribe for its shares, it cannot commence any business 
or exeroise borrowing powers unless it has issued a statement in lieu of prospectus 
and the condition contained in paragraphs (b) and <d) aforementioned have been 
complied with. 

But the foregoiAg provisions are not applicable to a private company [sub- 
section (7) of Sedion 14B]. 



By the Companies Amendment Act of 1965, sub-Section (2A) has been 
added with the objective to restrain companies from commencing any business to 
pursue **other objects of the company*' which are not incidental or ancillary to the 
main objects whether or not any segregation between the two has been made as 
contemplated by the provisions contained in Section 13 (1) (b) of the Companies 
Act, unless the following conditions have been complied with : 

(/) That the company has approved of the commencement of any such 
business by a special resolution passed in that behalf at a general 
meeting ; and 

(ii) That the company has filed with the Registrar a declaration duly verified 
one of the directors or secretary, in prescribed form, that the resol- 
ution has been passed or the Central Government in pursuance of an 
application made under sub-section (2B) has permitted the company 
to commence such a business. 

If the company commences any such business in contravention of this pro- 
vision every persen who is responsible for the contravention, without prejudice to 
any other liability, would be punishable with a fine. 

In the Explanation to sub-section (2A), it is stated that the restriction 
contained m the foregoing provision of law is to be construed as one applicable 
to only new business which is not germine to the business whi:h the company 
was carrying on at the commencement of the Companies (Amendment) Act, 1965, 
in relation to any of the objects referred to in the said clause. 

This provision is intended to prohibit a company from commencing any 
business not related or ancillary to its mam objects without obtaining the prior 
approval of the shareholders by a special resolution. 

Contracts entered into by a company after its incorporation and before it 
is entitled to commence business are provisional only and are not binding on the 
company until the trading certificate is issued— Section 149 (4). The expression 
^^provisional" denotes that the contract should be read subject to an implied term 
that it shall not be binding until the company becomes entitled to commence 
business. Consequently, should the company go into liquidation, without com- 
mencing business, such contracts cannot be enforced at all {Re Otto Electrical Co. 
(1906)^2 Ch. 390} This rule is applicable to allotments whether first or subse- 
quent [Mutwl Bank of India v. Suban Singh (1936) Lah. 790]. Under similar 
conditions, moneys for goods supplied (Re Otto Electrical Co.), remuneration for 
services rendered [iVew Drive & Co. v. Blakiston (1908) 24 T.L.R. 563] as well as 
preliminary expenses incurred on behalf of the company to be incorporated {Re 
National Motor Co. 908 2 Ch. 228) cannot be recovered. It is also not possible 
to invoice Section 70 of the Contract Act in such a case [(Re Ambica TextUers 54 
C.W.N. 1S7). Also the company cannot enter into a contract for the sale or 
purchase of any property (Rlshangarh Electric Co. v. United States of Rajasthan 
A.LR. 1960 Rfl/4Q). 

Board of Company Law AdmiiiiotnUlon : In pursuance of Section lOE 
me Companies t Amendment) Act, 1963 the Central Government has constituted 
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“ "^ir :rs ..»., o,... “Srs; 

m* T)r/otthrmemrr",sto be appomted the Chairman of the Board by the 

"'■‘‘"Thr”; of an act done by the Board shall no. be called mto ^ 
on the ground (0 that there existed a defect in the constitution of, or 
was vacancy m the Law Board. But the Board shall be subject to th 

control of the Central Government m the exercise of its powers and discharge of 

funrtions. , 

The procedure to be followed by the Board shall be such as may be 

prescribed. . 

for the convenience of administration, the Board has been empowered t 
authoiisc in wrilinp, sub,cct to approval by the Central Government, the chairman 
or any ol its members or its principal officer to exercise and discharge the powers 
that .ire delegated lo !iim or them by the Board, subject to such conditions and 
limitations as arc firescnbcd in the order in writing of the Board. The 
exercise and discharge of a power by chairman or any other persons afore- 
mentioned m pursuance of such a direction will be deemed lo bean act of the 


Board 

The Companirs (Amf^ndmcnt) Act, 1974, has added three sub-Scctions to 
Section IGF' Without prejudice to the provision contained in the immediately 
prcccdmp. paragraph^ the Board may form one or more Benches from among its 
members. But prior to such formation, the Central Government's approval is 
necessary. Also, the formation of the Bench, if made, must be by an order in 
writing by the Board, The Board may authorise cu'ch such Bench to cxercifo and 
discharge such of the pow? rs and functions of the Board as may be specified in the 
order. On being so authorised, any ord^r made or any act done by the Bench is to 
be deemed to be that of the Board f^ub-Section (IB)] 


The saj^ powers which are vested in a Court under 

Code of Civil Procedure, *908, while trying a suit, in respect of the foDowing 
matters viz , (a) discovery and inspection of Joi uments or other material objecla 
producible as evidence ; (b) enforcing the attendance of witness and requirinf the 
deposit of their expenses , (c) compcllmg the production of documenta or othir 
material objects producible as evidence and impounding the same : (d) examining 
witnesses on oath ; (c) granting adjournments ; and (f) reception of evidence on 
affidavit [sub-Section (4C)), 

The said Bench is to be deemed to be a Civil Court for the purpole of 
Section 195 and Cb^pt^ XXXV of the Code of Criminal Procedare, 189*. Every 
proceeding before the Dench is to be treated as a judicial proceedmf within the 
meaning of Se^ltooe 193 and 228 of the Indian Ptoaf Code and fof the pWpoie of 
Sectloe 196 of that code. 



These newly added provisions mentioned above are designed to enable the 
Central Government to assume quasi judicial powers for administration of the 
Companies Act, without going through the long-drawn, dilatory and cumbrous 
processes of Courts. 

Self-Examination Questions : 

27. A company was being formed to purchase a hotel from K. A contract 
was entered into on behalf of the company by A, B, and C for the purchase of 
stock of certain value from K. The company was formed and the goods were 
made over to it and consumed. But before payment was made, the company 
went into liquidation, (a) Could the company by subsequent ratification of tlic 
contract bind itself to K ? (b) Could A, B and C be held personally liable on the 
said contract ? 

28. A syndicate of which E was the head, bought an Island which is said 
to contain valuable mines of phosphate for £ 55,000. E formed a company to 
purchase this island, and contract was made between X (a nominee of the syndi- 
cate) and the company for its purchase at £ 1,10,000. The promoters of ihc com- 
pany did not disclose the profit they were making. Coujd the company rescind 
the contract and recover the purchase money fiom E and other members of iJie 
syndicate 

29. Thp Registrar issued on 8th January a certificate of incorporation dated 
6th January. An allotment of shares was made on 6th January. Could the allot- 
ment be declared void on the ground that ii was made before the company was 
incorporated 

30. What will be the consequences if a private company defaults in com- 
plying with any of the provisioni contained in Section 3(1) (iii) ? 

31. The number of menu ers of a private limited company falls below 2 on 
1-7-79 The company continues to carry on its business with the reduced number 
till I 7 II- 79 . During the intervening period between 1-7-79 and 1-11-79, the 
company contracts i\ debt of Rs. 5,000 (a) Will the continuing member be severally 
liable for the whole debt ? (b) V/ould the continuing member be severally liable 
for the whole debt, if the company with the reduced number had continued business 
say ip to 3-1-80 and the said debt had been incurred during the period between 
l-T '9 and 1-7-80? 

ANSWERS TO THE SELF-EXAMINATION QUESTIONS 

1. Limitation cf individual risk, procurement of capital and technical and 
managerial personnel, corporate personality, transferability of shares etc. ; 2. No ; 
3. Partially correct ; 4. (b) ; 5. No. 6. Yes ^ 7. No. 8. Yes ; 9. Yes, 
character of company ; 10. (a) ^ es ; 10. (b) No: 11. No; 12. No: 

13. No; 14 By stating that it is an exception to the general rule that firm 
an not be accepted as shareholders of the company, 15. No; 16. (a) No; 
16. fb) Special ; 17. Yes ; 18. No ; 19 No ; 20. (b) ; 21. Yes ; 22. No unless 
he has in writing agreed; 23. Yes ; 24. Yes ; 25. (a) Company ; 25 (b) Mortga- 
gee ; 26. Yes ; only if action of the majority copsituted a fraud on the minonly ; 
C7. (a) No; 27. (b) Yes ; 28. Yes ; 29. No. ; 30. Forfeiture of the statutory 
privileges and exemptions and subjection to the whole of the Act; 31. (a) No ; 
31, (b) Yes. 
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Vott will recollect that we mentioned in the preceding "Study Paper that 
one great advantage of floating a public limited company was the raising of capital 
required for business from the general public. But this does not mean that it must 
necessarily approach the public for money. The promoters, if they are resourceful 
enough, can very well tap their private resources or contacts for raising the requisite 
capital. In such a case, the promoters need not prepare a 'prospectus’ proper ; 
but they must prepare a document, akin to the prospectus known as “Statement in 
heu of prospectus”, This document must contain matters set on in Schedule III to 
the Act. The matters to be disclosed in this regard are more or less the same as% 
those required to be disclosed m a prospectus. 

Now you should know what a prospectus is 

Definition: Section 2 (3$) of the Act defines the term. Accordingly, it 
means any prospectus, notice, circular, advertisement or other documents inviting 
offers from the public for the subscription or purchase of any shares in, or deben- 
ture of a body corporate. In this context, you should note that prospectus is not 
an offer in itself but an invitation to make an offer, signifying thereby that on 
acceptance of such an invitation by any member of the public, no bind/ng con- 
tract between him and the company comes into being ; it is rather a counter offer 

by him to the company which, when accepted by it, brings into existence a bmdina 
contract. ^ 


You have seen from the definrtion that a document cannot be regarded as a 
prospectus unless it is an invitation or an offer to the public. While is the con- 
notation ofthe term ‘public’ in this context ? It includes any section of the pub- 
lic ivhe her selected as member or debentureholders of the company concern- 
ed or as clients of the person issuing the prospectus or in any other way’^ [Section 

(f t of consideration is this : When can the invitation for 

r.r.rr rr-t: f-- 

»iftn M ,, .BUI acction 67 (3) excludes from the category of “invita- 

tion to the public any invitation or off>r ^ j mvi^a 

•h. c<,»p.n, i. .i jrof .szoX"! ^ inr" 

tion or offer can properly be reearded in nii • • (1) If the invita- 

for .ubKriplion or purchase by persons other Ihanho* rSna'thr°ff 
vitation, it shall not be treated as having been ,k 

it can be properly regarded as being a domestic concern of the 

receiving the offer or invitation, it will not be treated ^ 

public. Thus, to determine whether or nota^Z “ to the 

the test is not who receives the offer or the invitation but wh”’*** 

zt;: r:.' 

wh^nprospoclns^slssnod only fo . 



of to the existing members, it was held that it was not an offer to the public 
ID nde Y. Noah {1928) 2 tCB. 9$]. 

The prospectus is the basic document on the basis of which the , intending 
investors decide whether or not they should subscribe to the shares or debentures. 
Therefore, the law requires unstinted disclosure of various matters through pros* 
pectus and forbids variation of any of the terms and conditions of a contract 
contained therein except with the approval and authority of the company in general 
meeting (Section 61). 

^ “Those who issue prospectus holding out to the public great advantage 
which will accrue to persons who take up shares on the representations contained 
therein, are bound to state everything with scrupulous accuracy and not only to 
abstain from stating as fact that which is not so but to omit no fact within their 
knowledge, the existence of which might in any degree affect the nature or extent 
or quality of the privileges and advantages which the prospectus holds out as an 
inducement to take shares” [as per Kinder stey V.C, in New Burnswick and Canada 
Railway Co. v. Muggridge], 

It is, therefore, essential that the information statutorily needing disclo- 
sure is stated fully and precisely so that the investing public which is ignorant 
of the present and future prospects of the company may get all the information 
which is likely to affect the public mind. It is only to protect the members of 
the public against their being misguided by half truths or falsehoods that the law 
casts a liability on various persons connected with the issue of the prospectus to 
compensate every person (who subscribes on the faith of the prospectus) for any 
loss or damage he may have sustained because of the inclusion of any untrue state- 
ments in the prospectus (Section 62). 

Gontenta of Prospectua : Comprehensive rules and regulations have been 
incorporated into the Companies Act in respect of this basic document which is 
the only source for the investors to ascertain the soundness or otherwise of the 
company. Since the prospectus is intended to save the investing public from victi- 
misation, the Legislature has aimed at securing the fullest disclosure of all materials 
and essential particulars and laying the same before all the prospective buyers of 
shares. Briefly the rules and regulatidns are as follows. 

1. Dating of Proapeetns : According to Section 55, every prospectus 

» must be dated. This requirement is designed to ensure a prlma falce evidence of 
the date of its publication. However, this evidence may be rebutted by a contrary 
evidence. 

II. Registration of Prospcctns : It is absolutely necessary for the com- 
pany to deliver to the Registrar a copy of every prospectus for registration. It 
must be made on or before the prospectus is published. But the prospectus must 
not be issued more than 90 days after the date on which a copy of it is delivered 
to the Registrar for registration. If it is issued, say, 91 days after, it shall be 
deemed to be a prospectus a copy of which has not been delivered for registra- 
tion. 
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fiofore delivering n copy of the prospectus to the Registrar, It must he 
signed by every person who has been named therein as a director or a purposed 
director or by his agent duly authorised in writing. Moreover, the copy must be 
accompanied by : (i) consent to the expert, when the report of an expert is to be 
pnblisM ; (ii) a copy of every ccmtract regarding managerial personnel’s appoint- 
ment and remuneration ; (iii) every other material contract if it is not entered 
into in the ordinary course of business or 2 years prior to the date of the pros- 
pectus ; (iv) a report required by Part II of Schedule II indicating by way ofn 
adjustments as regards the figures of any profits or losses or assets and liabili- * ' 
ties ; (v) the written consent of persons named in the prospectus as the auditor, 
legal adviser, attorney, solicitor, baiAer of the company or intended company, to act 
in that capacity. 


Every prospectus mutt state a copy thereof has been delivered for regis- 
tration. It mutt specify and document needing endorsement on or attached to the 
copy delivered for Rgistration, or refer to statements included in the prospectus 
which specified those documents' 


The company and every person, knowingly a party to the issue of the 
prospectus without registration, shall be liable to a fine extending up to Rs. S,0C0 
^Slection do j . 


m. Matters to be atated and report to baaet out In tho Proepectus 

(Section 56) : Every prospectus must state the matters specified in Part I Schedule II- 
and set-out the report specified in Part II of Schedule II and the said Part I and II 

^ ^ provisions contained in Part III of that Schedule. These 
oneny are at foiiowi : 


1. fa) The main object of the company with the names descrinf inn. 

Prieto 


p) The names, deseriptioita, occupations, and addresses of the Hinvf/ir. 
proposed directors, the managing director or oroDosed direrton or 

tba manager or proposed manager, if aay, and any provision 

the contract entered into u regards their fexceot dfreJSS? , *rticlm or in 

•|IIWi»l««l.imH»W,ti00MHiC0B(ien,«i0BLlSrf^r°‘^‘^ llireaoB-) 



pmpefty pwtIhMcd or to be purchased, prdtiniaary exptamt nudermritfaif OMi* 
missioa, woiiing ca|>ltal, eto., at stated in Oanse of Sdiedttle If. 

5. 'Tile time of the opening of the Subseiiption Lists. 

6. The amount payable on application and allotment of eadi share, and in 
the case of a second or subsequent offer of shafes, the amount offered 
for subscription on each previous allotment made within the last two yean, the 
amount actually allotted, and the amount, if afiy, paid on the diares so allotted. 

7. The substance of any contract or arrangement, or proposed contract or 
fU arrangement whereby any opinion or preferential ri^t of any kind has been or is 

proposed to be granted to any person to subscribe for any shares in, or deben- 
ture of, a company, ^ving tin number, description and amount of any such 
shares or debentures. 

8. The number, description and amount of shares and debentures which, 
within the last two years, have been issued or agreed to be issued as fUlly or partly 
paid-up otherwise than in cash. 

9. The amount paid or payable as premium, if any, one each share isaued 
within two years preceding the date of the prospectus or is to be issued stating the 
necessary particulars. 

10 The names of the underwriters of shares or debentures, if any, and the 
opinion of the directors that the resources of the underwriters are suffldent to 
discharge their obligations. 

11. The names, occupations, descriptions and addresses of the vendors of 
any property purchased or proposed to be purchased wholly or partly out of the 
proceeds of the issue offered for subscription, by the prospectus or the purchase 
of which has not been completed at the date of the issue of the prospectus. 

12. The amount, if any, or nature and extent of any consideration paid 
within the last taro preceding years, or payable to any penon as underwriting 
oommission on shares or debentures. 

13. The amount or estimated amount of (i) preliminary expenses and 
(ii) the expenses of the issue, and, the person by whom any of these expenses 
have been Paid or are payable. 

14. The amount or benefit paid or given within the two preceding years or 
intended to be paid or given to any promoter or officer and the consideration for 

^ the same. 

15. The dates of, parties to, and general nature of, every contract appoint- 
ing or fixing the remuneration of managing director or manager and of evety other 
material contract not entered into in the ordinary couise of busineas carried on 
or intended to be carried on by the company or a contract entered into more thuo 
two years before the date of the prospectus. 

16. The names and addresses of the auditors. 

17. The nature ud extern of the i n terest of evety diteotM or promotor in 
the promotion of the oomptny, or in any property acquired by the oompaay with, 
in two yean of the date the prospeotua or propoeed to be aoviifed by iU 



18. If the ihare ctpital is divided into different desses of sbsns, the tight 
of voting at meetings conferred by and the rights in respect of capital and the 
dividends attached to, tbe several classes of shares respectively . 

19 . (A) Ifthe company has no subsidiary, a report by the auditors of tbe 
company with respect to : (i) profit and losses for each of the five financial years 
immediately preceding the issue of tbe prospectus : (ii) assets and liabilities as at 
thelastdateto which the accounts of the company were made up; and (iii) the 
rate of dividends, if any, paid by the company in respect of each class of shares 
in tbe company for each of the five financial years immediately preceding tl , 
issue of the prospectus. (B) If the company has a subsidiary or subsidiaries in 
addition to the aforementioned reports, the auditor's report should state either : 

(i) as a whole with the combined profits or losses of its subsidiaries so far as they 
concern the members, or individually with profits or losses of each subsidiary so 
far as they concern members of the company, or, instead of stating separately the 
company s profits or losses, deal as a whole with the profits or losses of the com- 
pany, and so far as they concern members of the company, with the combined 
profits or losses of its subsidiaries ; (ii) as a whole with the consolidated balance 
sheet of its subsidiaries with or without the parent company’s assets and liabilities 
or separately assets and liabilities of each subsidiary, on segregating therefrom 
the interest of persons who are not members of the company. 

20. If the proceeds of the issue or any part of the proceeds are or is to be 
utilised directly or indirectly in the purchase of any business or an interest in a 
business as a consequence of which the company will become entitled to an 
interest as to either capital or profits and losses or both in such business exceeding 
30 per cent thereof, a report by the accountant (who will be named in the prospec- 
tus) in regard to the following matters : (i) tbe profits or losses of the business 
for each of the five financial years preceding the issue of the prospectus ; and 

(ii) the assets and liabilities of the business made up-to-date, which is not more than 
120 days before the issue of the prospectus or if it is a body corporate, those at the 
date to which its accounts were made up. 

The cald report muat chow : 

(a) How the profits or losses of the other body corporate dealt with by the 

report would, in respect of the shares proposed to be acquired have concerned 
members of the company and what allowances would have fallen to be made in 
relation to assets and liabilities so dealt with for holders of other shares if tm 
company had, at all material times, held the shares now proposed to be acquired * 
and ’ 

(b) where the other body corporate has subsidiaries, the assets and liabi- 
lities and profits and losses of the subsidiaries, in the manner stated in para (B) 
above. 

Tbe provisions of Section 56 (1) are not applicable to any issue of a pros- 
pectus or form - of application relating ; (a) to shares in or debentures of, the 
company to existing members or debentureholdrrs ; (b) to shares or debentures 
which are or are to be in all respects uniform wuh shares or debentures previously 



issued aad for the tine being dealt in or quoted on a lecognised Mode exdiai^i 
(Sob*8ection (SJJ. 

Legal Significance : You have been told in earUer pages of this Studjp 
Paper that a company cannot normally vary at any time the terms of a contract 
in the prospectus and that it can do so only with the apfHXfvat and authority 
obtained from its general meeting (Section 61). Suppose, there is a condition in 
the prospectus, which requires or binds an applicant for shares or debentures to 
waive compliance with any of the requirements relating to the statutory matters 
^and reports. In such a case it will be void. Similarly, if there is a condition which 
has the effect of affecting him with the notice of any contract, document or a matter 
not specifically referred to in the prospectus, then such a condition shall be void 
[Section 56 (2)]. 

Suppose, the requirements of Section 56 have not been complied with but 
the application for shares has been accepted by the company. Can the applicant 
ask for the rescission of the contract or rectification of the register 7 The answer 
is ''no”. But he can use the person responsible for the issue of the prospectus for 
any damages he may have suffered [Som/A o/ England Nutural Gas. and Petroleum 
Co. 1,1911) I. Ch. S73]. 

The form of application for shares in, or debentures of, a company is not 
to be issued to any person unless it is accompanied by a prospectus containing the 
matters and reports mentioned earlier. But this provision will not apply to a case 
where the application forms were issued either ; (a) in connection with a bona fide 
invitation to a person for entering into an underwriting agreement in respect of 
the shares or debentures, or (b) in relation to shares or debentures which were not 
offered to the public. 

You should also note that a director or other person responsible for the 
issue of the prospectus does not incur any liability for the non-compliance with or 
contravention of the requirements of Section 56, if he is able to prove, as regards 
any matter not disclosed, that he had no knowledge of the lapse ; or that non- 
compliance or contravention was the result of an honest mistake of fact on his part 
or in respect of matters which were not material [Section 56 (4)]. 

Statement of Experts : Before we go into this aspect, we must know who 
is an ‘expert’. The term includes an engineer, valuer, accountant and any other 
M person whose profession gives authority to a statement made by him [Section 59 
(2)]. The report of an expert cannot be included in a prospectus if he is in any 
way connected with the formation or promotion or management of the company 
(Section 57). In other words, the person must be independent to “function as an 
expert”. Even if he is unconcerned or unconnected or impartial, his report in this 
capacity cannot be included : (a) unless he has given his written consent to the 
issue of the prospectus and has not withdrawn such consent before the delivery 
of the copy of the prospectus to the Registrar for registration, and (b) unless a 
statement as to his consent and non-withdrawal of it appears in the prospectus 
(Section 58). It is a sound rule designed to protect a prospective investor by mak- 
ing the ‘expert’ a party to the issue of the prospectus and making him liable for 



7Z°prosi!Tul!' sban be pvaiBbable with fine which may eiteod to Rs. 5,0C( 

^Section 5P;. , 

Suapcee an expert ba$ given bis consent to tbe incimon of his rep^ in 
the proje^ (u requZd under Section 58) or has mthdrawan 
tbe iu^ftbe prospectus and in spite of this tbe prospectus has been iss^, la 
either of these circumstances, tbe directors of tbe company and eveiy other pw- 
eon who authorised the issue of the prospectus shall be liable to ii^mni|| 
the expert against all damage, costs and expenses which he may ’have incurred 
on account of his being associated with the issue of the prospectus as an expert 
[Section 62 (3)]. 


Wlwt is a Mie-atatement 7 According to Section 6S, an untrue statement 
or mis-statement is one which is misleading in form and context in which it has 
been included in the prospectus. Where certain matter which is material enough 
has been omitted from the prospectus, and the omission is calculated to mislead 
those who act on the faith of the prospectus, the prospectus shall be deemed, in 
respect of such omission, to be a prospectus, in which an untrue statement is 
included. The prospectus in these circumstances ,may also be described as a 
“misleading prospectus”. 


The legal consequence of inclusion of mis-statement in a prospectus is that 
it attaches civil liability to certain persons. They are as follows 

(I ) Every person who is a director of the company at the time of the issue 
of the prospectus. (2) Every person who has authorised himself to be named and is 
named in the prospectus either as a director or as having agreed to become a direc- 
tor immediately or after an interval of time. (3) Every promoter including a person 
whoparticipated in the preparation of the prospectus or the untrue part thereof 
but not acting in a mere professional capacity (e.g., banker, broker and solicitor) 
of the company. (4) Every person who has authorised the issue of the prospectus. 

In this connection, you should also know that an expert or a person who has given 
his consent to his name being mentioned in tbe prospectus in the capacity of an 
auditor, legal adviser, etc., is also liable but only to the extent of any untrue 
statement purporting to have been made by him as an expert. 

Before we dilate upon the nature of the liability (referred to earlier) foj||L 
making an untrue or wrong statement, we must know tbe principle on which this^ 
liability is based. The principle is that directors and other persons who are respon- 
sible for the issue of the prospectiu indirectly hold out to the public that great 
advantages are likely to accrue to’those members of the public who would take up 
shares in the company. .-This ^'iulding out” casts onerous duty on them, I.e., they 
must state the facts honestly and faithfuUy. They must not only abstiun from sUt- 
jng something as a fact when it is not actually so, but also must not omit a fact 
which they know or should have known and the existence of which might in any 
degreeaffect the nature or quality of the privileges and advantages which the proa- 



peotas <>at as ioducemeots to take shares. This principle was propounded 
Mfw Rmswick, etc. Ltmd Co. v. Muggeddge. 

If the persons responuble for the issue of the prospecbis ftil to dischar 
such an onerous obligation resulting in an untrue statement being crept into ti 
prospectus, then certain rights accrue to the shareholders against the company az 
the directors and others. We shall discuss them hereunder. , 

1. Agsdnet the Compsuiy—^iight to sreedad tbe Costtract ; You mus 
know that a contract made with the company to purchase shares is an uberrtmMfidei 
contract (i e., a contract based on the utmost good faith). It inches that if a 
misrepresentation or non'disclosure of a fact renders a statement untrue in a 
material particular or renders the whole prospectus untrue, the contract is voidable 
at the option of the aggrieved party. In other words, the subscriber to the shares 
can file a suit against the company to rescind the contract tinder the general law 
of contracts. But you must remember that before this right can be exercised, the 
following conditions must prevail, namely: (i) The statement must relate to fact; it 
must not be merely an expression of opinion or an expectation. Further, the state- 
ment must not be untrue as conceived by Section 6S (stated earlier). Besides, the 
statement must be a material one ; (ii) secondly, the shareholders must have 
actually relied on the statement ; and (iii) lastly, the suit for rescission ought to 
have been filed within a reasonable time but before the company goes into liquida- 
tion. 

2. Agaiaat the I>irectorf and others— Right of action for Damafes : 

The subscribers may institute a suit for damages against those responsible for the 
issue of the prospectus, in spite of the fact that the contract to purchase shares has 
been repudiated. This is an action for deceit under the general law [Derry v. Peek 
(1889) 14 A.C. 337] and this action can be taken even if the remedy by way of res- 
cission (as againtt the company) has been lost through laches or negligence or even 
if the company goes into liquidation. 

According to Section 62 ( 1 ), directors, promotor or any other persona 
who are responsible for the issue of the prospectus containing false or untrue infor- 
mation are liable to compensate all those persons who subscribe to theahares on 
the faith of the prospectus. But the action for damages must be taken within 
3 years from the date of the allotment of the shares. 

It should be remembered that the abovementioned remedy by way of rescis- 
sion and damage will net be available to person if he has not purchased the shares 
on the basis of the prospectus. A person cannot be said to have bought shares on 
the basis of the prospectus, if he has done So from an existing shareholder or from 
the share market ; therefore, in these circumstances he cannot bring an action for 
deceit against the directors (Peek v. Gurney), 

Defence available [Section 62 (c)] : A person who is held liable for the 
issue of a prospectus containing an untrue statement as a director will be exonerat- 
ed from such a liability if he can show : 

(i) that he (having consented to become a director) had withdrawn his 
consent to become a director before the issue of the prospectus and that is was 
issued without his authority or consent : 
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(li) that the prospectus was issued without his authority or rooseot , and 
that on becoming aware of its issue, he forthwith gave reasonaWe public notice of 
the issue having been made without his knowledge or consent ; or 

(iii) that after the issue of the prospectus and before allotment thereunder 
he, on becoming aware of any untrue statement therein, had withdrawn his consent 
and given a reasonable public notice of the withdrawal and of the reasons there- 
for ;or 

(iv) (a) that he had reasonable ground to believe and, until allotment, did 
believe that the statement was true. This provision pertains to the untrue statement 
not purporting to have been made on the authority of an expert or of a public 
official document or statement ; 

(b) that the untrue statement, purporting to be a statement by an expert or 
contained in a report or valuation of an expert was a correct and fair representa- 
tion of the expert’s statement and he had reasonable ground to believe and, until 
issue of prospectus, did believe that the expert was competent to make it and the 
expert had given and had not withdrawn his consent to the issue of the prospec- 
tus, and had not withdrawn it before delivery of a copy of the prospectus for 
registration ; and 

(c) that the untrue statement, arising from the statement made by an 
official person or from the public official documents was a correct and fair repre- 
sentation or correct copy or correct and fair extract of the document. 

An expert who would be liable by reason of having given his consent under 
Section 58 to the issue of the prospectus containing a statement made by him 
would not be liable if he can prove : 

(i) that having given his consent to the issue of the prospectus, be with- 
drew it in writing before the delivery of a copy of the prospectus for registration ; 
or 

(ii) that after the delivery of a copy of the prospectus for registration 
but before allotment, he on becoming aware of the (untrue statement) withdrew 
his consent in writing and gave reasonable public notice thereof and the reasons 
therefor ; or 

(iii) that he was competent to make the statement and he had reasonable 
ground to believe, and did up to the time of allotment of the shares or debentures 
believe, that the statement was true (Section 62 (3)]. 

N.B. The defence under (i) is available only to director ; defences under 
(i), (ii), (iii) & (iv) to all persons mentioned in Section 62 (ly (a) to (d) and the 
defence under Section (62) (3) is available only to an expert. 

Right of Directors and Expert to Indenuiity [Section 62 (4)] : Where the 
prospectus names any person as a director (or as having agreed to become a 
director) and be (i) has not consented to become a director; or (ii) has withdrawn 
his consent before the is.sue of the prospectus and has not authorised or consented 

to its issue, then (i) the directors of the company (excluding those without whose 

knowledge or consent, the prospectus was issued) and (ii) any ocher person who 
authorised its issue are liable to indemnify the person so named (as a Sector) 



or «1io8e consent was required againtt ad damages, cost and expenaes which he 
may incur, consequent upon his name being included or consent thereto being 
accorded. 

The expert can also claim indemnity against the persons aforementioned 
in cases where (i) he has not given the consent or (ii) he has withdrawn his con* 
sent before the issue of the prospectus and in spite of this fact his consent to its 
issue is mentioned in the prospectus as required under Section S8. 

Griminnl Liability for Mio-ata.tom«sta in Pronpectna (Section 63) : 
Apart from the liability to compensate shareholders who have suffered a loss doe to 
untrue statement in the prospectus, directors and other persons responsible for 
the issue of the prospectus may also render themselves punishable with imprison* 
ment for a term which may extent to two years or with fine up to five thousand 
rupees, or with both. That is so say, every person who had authorised the issue 
of the prospectus containing an untrue statement is prima facie guilty of criminal 
offence under Section 63 of the Act. However, such persons may plead that the 
statement was immaterial or that he had reasonable ground to believe and dFd, 
up to the time of the issue of the prospectus, believe that the statement was true 
in order to exonerate themselves from this criminal liability. * 

Penalty for frauanlently including persons to invest money t Under 
Section 68, any person who, by making (knowingly or recklessly) any false, decep- 
tive or misleading statement, promise, etc., or by dishonest concealment of mate* 
rial facts, induces another person to enter into 

(i) an agreement for the acquisition, disposal, subscribing or underwriting 
of shares or debentures, or 

(ii) an agreement for securing any profit to any of the parties from the 
yield of shares or debentures or from the fluctuations in the value of 
shares or debentures 

shall be punishable with imprisonment up to S years or fine up to Rs. 10,000 or 
with both. 

PeraonatioB for Acqaisition of Sharea : Under Section 68A, the following 
acts are punishable with imprisonments for a term extending to five years, viz., 
(a) making an application to a company for acquiring or subscribing for its shares 
therein under a fictitious name ; or (b) including a company to allot or register any 
transfer of shares therein to him or any other person in a fictitious name. 

It is obligatory for every company to prominently state the foregoing 
provisions in every issue of a prospectus as well as in the forms or application 
for shares. 

Offer for Sale or Prospectus by ImpUcatiou : It was at one time possible 
for a company to evade the statutory provisions relating to prospectus by a not- 
ing its shares or debentures to one or more persons so that such allottee or 
allottees should sell all or any of these shares or debentures to the public. Such 
a transfer was not considered as a sale to the public and no documents offering 
the securities were issued by the company. The exemption for such a practice 
does not exist any more. Section 64 (1) provides : 





Hjt, 


'•Where » company allot! or agreei to allot any shares in, or debentorn of, 
the cwmpany with a view to all or any of these'shares or del^tur^ beiof 
for sale to the public, any document by which the offer for sale to the public la 
mwie. shall, for aUpurpo8C8.be deemed to be a prospectus issued by the com- 
pany • and all enactments and rules of law as to the controts of prospectuses 
and as to the Uability in respect of statements in and omissions from prospec- 
tuses, or otherwise relating to prospectuses, shall apply with the modifications 
specified in sub-sections (3), (4) and (5) and have effect accordingly as if the 
shares or debentures had been offered to the public for subscription and as if 
persons accepting the offer in respect of any shares or debentures were sujiscribers 
for those shares or debentures, but without prejudice to the liability, if any, of 
the persons by whom the offer is made in respect of mis-statements contained 
in the documents or otherwise in respect thereof”. 


Such a document under Section 64 (2) shall be treated as a prospectus 
(unless the contraty ir proved where : (a) an offer of all or any of the securities for 
sale to the public was made within six months after the allotment or agreement to 
allot ; or (b) at the date when the offer for sale to the public was m‘'de,Uie com- 
pany bad not received the whole consideration in respect of the securities. 


Deposits not to be invited withoat Adverdsment t Section S8 A is de- 
signed to regulate acceptance of deposits. The Central Government has the power 
to prescribe, in consultation with the Reserve Bank, the limits up to which, the 
manner in which and the conditions subject to which deposits may be invited or 
accepted either from the public or from the members of the company. 

A company shall not by itself or through any other person invite deposits 
unless it publishes an advertisement including therein a statement showing its 
financial position. The form and the manner of such an advertisement, the Central 
Government may prescribe. 


The Central Govt, has since prescribed the form and particulars of advertise- 
ments. These are : (1) Every company intending to invite or allowing* or causing 
•ny other person to invite deposits shall issue an advertisement for the purpose in 
a leading English newspaper and in one vernacular newspaper circulating in the 
State in which the registered ofiice of the company is situated. 

(2) No company shall issue or allow any other person to issue or cause to be 
issued on its behalf any advertisement inviting deposits, unless the advertisement is 
Issued on the authority and in the name of the Board of Directors of the company, 
and unless it contains e reference to the conditions subject to which deposits shall 
be accepted by the company, the date on which the said Board of Directors has 
approved the text of advertisement, and the following information, namely 

(a) name of the company : 

(b) the date of incorporation of the company ; 

(c) the business earried on by the company and its subsidiaries with the 
details of branches or units, if any | 

(d) brief particulars of the management of the company ; 

(e) names, addresses an 1 occupations of the company ; 


\ 


i 



13 


(f) profit of the company, before and after making provision for tax, 
the three financial years immediately preceding the date of advertise* 
ment; 

(g) dividends declared by the company in respect of the said years ; 

(h) a summarised financial position of the bompany as in the two audited 
balance sheets immediately preceding th^ date of advertisement ; 

0) the amount which the company can raise by way of deposits undtt these 
rules and the aggregate of deposits actually held on the last day of the 
immediately preceding financial year ; 

(j) a statement to the effect tiiat on the day of the advertisement, the com* 
pany has no overdue deposits other than unclaimed deposits or a state- 
ment showing the amount of such overdue deposits, as the case may 
be : 

(k) a declaration to the effect : 0) that the company has complied with the 
provision of these rules ; (ii) that compliance with these rules does not 
imply that repayment of deposits guaranteed by the Central Govern* 
ment ; and (iii) that the deposits accepted by the company (other than 
secured deposits), if any, accepted under the provisions of these rules, 
the aggregate amounts of which may be indicated) are unsecured and 
ranking pari passu with other unsecured liabilities. 

(3) An advertisement issued in accordance with this role shall be valid 
until the expiry of six months from the date of closure of the financial year in 
which it is issued or until the date on which the balance sheet is laid before the 
company in general meeting or where the annual general meeting for any year has 
not been held, the latest day on which that meeting should have been held in 
accordance with the provisions of the Act, whichever is earlier, and a fresh adver* 
tisement shall be made, in each succeeding financial year, for inviting deposits 
during the financial year. 

(4) No advertisement shall be issued by or on behalf of a company unless, 
on or before the date of its issue, there has been delivered to the Registrar for 
registration a copy thereof signed by a majority of the directors on the Board of 
Directors of the company as constituted at the time the Board approved the adver- 
tisement, or their agents duly authorised by them in writing. 

For the purpose of this rule, the date of the issue of the newspaper in which 
the advertisement appears shall be taken as the date of issue of advertisement. 

4A. Statesneat in lien of Advortiaomont : (1) Where a company intends 
to accept deposits without inviting, or idlowiag or causing any other persons to invite 
deposits, it shall, before accepting deposits, deliver to the Registrar for regis- 
tration a statement in lieu of advertisement containing all the particulars required 
to be included in the advertisement by virtue of sub rule (2) of rule 4 and duly 
signed in tha manner provided in sub-rule (4) of that rule. 

(2) A statement deUveied under sub-rule (1) shall valid until the expiry 
of six months from the ddte of dosnie of the financial year in which it is 
soddlvered oit notO the dtte on which the balance sheet is laid before the 
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company in general meeting, or, where the annuaf general meeting tor Aay yeAt 
ha$ not been held, the latest day on which that meeting should have been held 
in accordance with the provision or the Act, whichever is earlier. 

Deposits, accepted prior to 1-2-75 but in accordance with the direction of 
the Reserve Bank made under Chapter III B of the Reserve Bank of India Act. 
1934, may be renewed if they are such that these could have been accepted if the 
rules to be made by the Central Government were in force. If the deposits are 
not renewed, they shall be repaid according to their terms. In case any such 
deposit was accepted in transgressicn of the Reserve Bank’s directions, it shall 
become refundable. 

The Central Govt, has since made rules regarding acceptance of deposits 
by companies Rule (3). There are ; (1) On and from the commencement of 
these rules : 

(a) no company shall accept any deposit which is repayable on demand 
or on notice or repayable after a period, or 

(b) renew any such deposits accepted by it whether before or after such 
coromencement, 

(c) except where such deposit is repayable after the expiry of six months 
but not later than 36 months from the date of acceptance or renewal 
of such deposits ; 


Provided that a company may. for the purpose of meeting any of its short- 
term requirements for funds, accept or renew deposits for repayment earlier than 
SIX months from the date of deposit or renewal, as the case may be. subject to 

theconditions that such deposits (i) shall not exceed ten percent of the aeereEate 
of the paid-up share capital and free reserves of the company; and (i.) are 

repayable nm earlier than three months from the date of such deposit or renewal 

thereof, as the case may be. 


Provided further that where a company has before April. 1, 1978, accepted 

any deposit repayable after a period of more than 36 months, such deposits shall 

d^“ ‘r in accordance with the teL of such 


( 2 ) 

accept 

(i) 


On and from the commencement of these rules no company shall 

shareholder or any deposit guaranteed by any person who. at the time 
of giving such guarantee, is a director of the comnanv if n, 

.ith the „Uk, 

of all or any of the kinds of deposits refened to in the clause and^ut- 
st^ngonthedateof the acceptance or renewal of sJ^^ dl “L 
excels fifteen per cent (including any deposit accepted under the 
proinso to sub-rule (i) of Rule (3, of the aggreSl 

capital and free reserves of the company ; Provided that r dk 
of ^kulation of the amount of deposits ou^nd^g on the 
date of such acceptance or renewal, any deposits guaranteed by a 



person who, at the time of giving such guarantee, was the managing 
agent or secretaries and treasurers of the company, atid outstanding 
on such date shall be taken into account ; 

Provided further that with effect from April, 1, 1979, this clause (i) shall be 
subject to the modification that for the words "Gfreea per cent” the words "ten 
percent" shail be substituted, and where the aggregate of such deposits of a 
company outstanding on April 1, 1979. exceeds 10% such company shall bring 
down the deposits to the limit of 10% on or before April, 1, 1980. 

(ii) any other deposits, if the amount of such deposits together with the 
amount of such other deposit other than any of the deposits referred 
to in clause (i) outstanding on the date of acceptance or renewal, 
exceeds twenty-five percent of the aggregate of the paid-up share 
capital and free reserve of the company. 

It may be noted that all the provisions discussed under (2) above 
will be replaced by the following provisions with effect from April 1, 1980. 

(2) On and from April 1, 1980, the company shall not accept or renew any 
deposit, if the amount of any such deposit together with the amount of such other 
deposits, already received and outstanding on the date of receipt or renewal of 
such deposit, exceeds 2S% of the aggregate paid-up share capital and free reserves of 
the company. 

(3) If, immediately before the commencement of these rules, the aggregate 
amount of deposits of the nature referred to clause (i) of sub-ruie (2) accepted 
by a company before such commencement, exceeds the limit specific in the said 
clause (i), the company shall, on or before the 31st day of December, 197S bring 
down the deposits to the limit aforesaid and for this purpose the company shall 
repay such deposits as may be necessary. 

Provided that if the Central Government is satisfied that a mortgage or a 
pledge carried by a compay is not in the public interest, it may declare that the loan 
creating such mortgage or pledge shall be deemed to be a deposit for the purposes of 
this rule. 

For the purpose of this rule in arriving at the aggregate of the paid up 
share capital and free reserves of a company, these shall be deducted from the 
aggregate of the paid-up share capital and free reserves as appearing in the latest 
audited balance sheet of the company, the amount of accumulated balance of loss 
balance of deferred revenue expenditure and other intangible assets, if any, as 
disclosed in the said balance sheet. 

(4) On and from April 1, 1978, where a company has any outstanding 
loans which were exclude from deposits as it stood immediately before April 
1, 1978, then such company shall, before April 1, 1981, repay or bring such loans 
to an amount which, along with other outstanding deposits, is within the limits 
specified in Rule 3. 

[N.B. The above-mentioned provisions of Rule 3 are based on the Com> 
panies (Acceptance of Deposits) Amendment Rules. 1978]. 
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MaJiiteMneeofUqiiidAvseti [Rule 3 A, added by Ae Comi^iea 
(Aeceptajice ofDepo.it.) Amendment Role. 1978[. Every company shall, Uforc 

April 30 of each year, deposit or invest (as the case may be) a sum which shall not 

be less than 10% of the amount of its deposits maturing during the yehr ^ding on 

March 31 next following, in any one or more of the following methods, v/z (a) m 

a current or other deposit account with any scheduled bank, free from any charge 
or lien ; (b) in unencumbered securities of the Central Govt, or any State 
and (c) in unencumbered securities mentioned in clauses (a) to (d) and (ce) or sec- 
tion 20 of the Indian Trusts Act, 1882. It may be noted that the securities men- 
tioned in this paragraph shall be reckoned at their market value. 


The amount so deposited or invested (as the case may be) as stated in the 
preceding paragraph, shall not be utilised for any purpose other than for repay- 
ment of deposits maturing during the year mentioned above, provided that the 
amount remaining deposited or invested shall not at any time fall below 10% of the 
amount of deposits maturing until March 3 1 of the year . 


Where deposits are accepted by a company in viblation of rules made by the 
Central Government, repayment thereof shall be made by the company within 30 
days. But this time of refund may be extended by the Central Government on 
sufficient cause being shown, but not beyond another 3 days. 

In case the repayments are not made in the manner indicated above, every 
officer in default is punishable with imprisonment for a term extending up to 
5 years as also with a fine. The company is also liable to be punished with a fine 
equal to twice the amount not refunded. If the fine is realised then the Court shall 
pay the unrefunded deposit to the depositor and with that the company’s liability 
to the depositor comes to an end. 


Apart from this, sub-section (6) levies penalties on the company for accept- 
ing or inviting deposits in contravention of the rules to be made by the Central 
Government. If the contravention relates to the acceptance of deposit, the amount 
of fine is equal to, or more than, the amount of the deposit so accepted. But in 
the case of invitation of any deposit in contravention of the said rules, the minimunji 

amount of fine is at least Rs. 5,000 and the maximum limit is Rs. 1 lakh. Besides, 
every officer of the company who is in default shall be punishable with imprisonment 
for a term extending lip to 5 years and also with fine. 

The provisions of Section 58A shall not apply to a banking company, or 
such other company as the Central Government may, after consultation with the 
Reserve Bank specify in this behalf. 


According to sub section (8) added anew to Section 58A by the Companies 
(Amendment) Act. 1977, which came into force from the 24th December 1977 the 
pmtral Government may, if it considers it necessary for avoiding any ha’rdship or 
for any other just and sufficient reason, by order, issued either prospectively or 
retrospectively from a date not earlier than the commencement of the Companies 

or class of com- 
panies to comply with or exempt and company or class of companies from all ot 



my of tlie provisioiu of this section either generally or for any specified period, 
uhject to soch conditions as may be specified in the mder : 

Provided that no order under this sub-section shall be issued in rdation 
o a dass of companies except after consultation widt the Reserve Bank of 
ndia. 

According to the Explanation of Section 58A, the term “deposits** means 
iny deposit of money with and includes any amount borrowed by a company ; but 
t shall not include such categories of amount as have been prescribed in consultation 
vith the Reserve Bank. 

Thus the term “Deposit” means any deposit of money with and includes 
iny amount borrowed by a company, but does not include — 

(i) any amount received from the Central Government or a State Govern-* 
ment or any amount received from any other source and whose repay- 
ment is guaranteed by the Central Government or a State Government 
or any amount received from a local authority or a foreign Govern- 
ment or other foreign citizen, authority or person. 

(ii) any amount received as loan from any banking company or from the 
State Bank of India or any of its subsidiary banks or from a banking 
institution modified by the Central Government under Section SI of the 
Banking Regulation Act, 1949 (10 of 1949), or a corresponding new 
Bank as defined in clause (d) of Section 2 of the Banki^ Companies 
(Acquisition and Transfer of Undertakings) Act, 1970 (S of 1970), or 
from a cooperative bank as defined in clause (bii) of Section 2 of the 
Reserve Bank of India Act, 1934 (2 of 1934) ; 

(iii) any amount received as a loan from the Industrial Finance Corporation 
of India established under the Industrial Finance Corporation Act, 19-tg 
(>S of 1948), or from a State Financial Corporation established under 
the State Financial Corporation Act, 1951, (63 of 1951), or from the 
Shipping Development Fund Committee constituted under Section IS 
of the Merchant Shipping Act, 1958 (44 of 1958), or from the Unit Trust 
of India established under the Unit Trust of India Act, 1963 (52 of 
1963) or from the Industrial Developmmt Bank of India established un- 
der the Industrial Development Bank of India Act, 1964 (18 of 1964), 
or from an Electricity Board constituted under the Electricity (Supply) 
Act, 1948 (54 of 1948) or from the Life Insurance Corporation of India 
continued under Section 3 of the Life Insurance Corporation Act, 
1956(31 of 1956), or from the Rehabilitation Industries Corporation 
of India Limited or the State Trading Corporation of India Limited or 
the Minerals and Metals Trading Corporation of India Limited or the 
Rural Electrification Corporation Limited or the Agricultural Finance 
Corporation Limited or the Industrial Reconstruction Corporation of 
India Limited or the Industrial Credit and Investment Corporation of 
India Limited or the National Industrial Development Corporation of 
India Umited or the Tamil Nadu Industrial Develo^ent Investment 



Corporation Limited or the State Industrial and Investment Cta-pofa- 
tion of Maharashtra Limited or from any other public financial institu* 
tion which may be notified by the Central Government in this behalf in 
consultation with the Reserve Bank of India ; 

“and Investment Corporation of Maharashtra Limited or from the 
General Insurance Corporation of India and its subsidiaries, namely, 
the National Insurance Company Limited, the New India Assurance 
Company Limited, the Oriental Fire and General Insurance Company 
Limited and the United Fire and General Insurance Company Lim i te d 
or from the Gujarat Industrial Investment Corpn. Limited or from any 
financial company wholly owned by the Central Government or State 
Government or from the Oil Industry Development Board of from 
Housing Development Finance Corporation Limited or from any other 
financial company or public financial institution which may be notified 
by the Central Government in this behalf in consultation with the 
Reserve Bank of India." 


(iv) any amount received by a company from any other company ; 

(v) any amount received from an employee of the company by wav of 

security deposit ; ^ j j vi 

(vi) any amount received by way of security or as an advance from anv 
purchasing agent, selling agent, or other agents in the course of or for 
the purposes of the business of the company or any advance received 

against order for the supply of goods or properties or for the renderine 
of any service ; '^uucHDg 

(vii) any amount received by way of subscriptions to any shares, stock, bonds 
or debentures [such bonds or debentures as are covered by sub-clause 
fx)] pending the allotment of the said shares, stock, bonds or debentur! 
cs and any amount received byway ofcBlIsinaHvon/uay^ u 

(m) mount in . 

i.. .hmboMna by . pri,.,. “'“““cl 


Provided that the director or shareholders as the . 

whom the money is received furnishes to the enm ' 
giving the money, a declaration in writing to? 

amount IS not being given out of funHo effect that the 

or accepting from by borrowing 



EqdAiuittoa: For tbe remove of doubts, it is hereby declared that 
any deposits received or renewed by a company before the conunence* 
ment the Companies (Acceptance of Deposits) Amendment Roles, 1978, 
shall continue to be governed by the rules applicable at the of such 
deposit or renewal, as the case may be } 

(x) any amount raised by the issue of bonds or debentures secured by the 
mortgage of any immovable property of the company or ssith an option 
to convert them into shares in the company provided that in the case 
of such bonds or debentures secured by the mortgage of any immov* 
able property, the amount of such bonds or debentures shall not wr^c d 
the market value of such immovable property. 

Definition : (i) “Financial company” means a non-banking company 
which is a financial institution within the meaning of clause (c) of 
Section 45 I of the Reserve Bank of India Act, 1934 (2 of 1934) ; 

(ii) “Free reserves” includes the balance in the share premium account 
capital and debenture redemption reserve and any other reserves shown 
or published in the balance sheet of the company and created by appro- 
priation out of profits of the company, but does not include the balance 
in any reserve created ; 

(a) for repayment of any future liability or for depreciation in assets 
or for bad debts. 

(b) by the revaluation of any assets of the company. 

By the newly introduced Section 58B, the provisions of this Act relating to 
prosjiectus shall, so far as may be, apply to an advertisement referred to in Section 
58A. 

The following are the other rules framed by the Central Government in 
consultation with the Reserve Bank. 

Form of AppUcation for Deposits : (1) On and from the commencement 
of these rules, no company shall accept or renew any deposit unless an application is 
made by the intending depositor for the acceptance of such deposit and such appli- 
cation contains a declaration by such person to the effect that the amount is not be- 
ing deposited out of the funds acquired by him by borrowing or accepting dqiosits 
from any other person. 

(2) Tbe application referred to in sub-rule (1) shall be made in the form 
supplied by the company and such form shaU be accompanied by a statement by 
the company containing all the particulars specified in sub-rule (2) of rule 4 and 
incorporating therein all changes in relation to such particulars up to the date on 
which the form is issued by tbe company. 

Fnrnisliiisg of receipt to depositors : (1) Every company shall, on the 
acceptance or renewal of a deposit, furnish to the depositor or his agent, a receipt 
for the amount received by the company. 

(2) The deposit receipt referred to in sub-rule (I) shall be signed by an 
officer of the company duly authorised by the company in this behalf and shall 
state the date of deposit, the name and address of the depositor, the amount 
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received by the company aa deposit, the rate of interest payable flieireoii tod the 
date on which the deposit is repayable. 

Renter of Deposita : (1) Every company accepting deposits shaU keep 
at its registered office one or more registers in which there shall be entered separately 
in the case of each depositor the following particulars, namely (a) name and 
address of the depositors ; (b) date and amount of each deposit ; (c) duration of 
the deposit and the date on which each deposit is repayable ; (d) rate of interest ; 
(e) date or dates on which payment of interest wiit be made ; (f) any other 
particulars relating to the deposit. 

(2) The register or registers referred to in sub-rule (1) shall be preserved 
in good order for a period of not less than eight calendar years from the financial 
year in which the latest entry is made in the register. 

General Provietoas Regarding Repayment of Deposits t (1) Where a 
company makes repayment of deposit after the expiry of a period of six months 
from the date of such deposit but before the expiry of the period for which such 
deposit was accepted by the company, the rate of interest pavabic by the company 
on such deposit shall be reduced by two per cent from the rate at which the 
company would have paid had the deposit been accepted for the period for which 
such deposit had run and the company shall not pay interest at any rate hiBhcr 
than the rate as so reduced. ^ 


Provided that nothing contained in this rule shall apply to the repayment oi 
any deposit ^fore the expiry of the period for which such deposit was accepted bv 
the company if ; ( 1 ) such repayment is made solely for the purpose of complying 
with the provisions of (a) the Not-Banking, Non-Financial Companies 
tol) DirM'OT., 1966 o, (b) R.|e 3 ; or (e) fo, ooii,er.lpn, with Iht coMoi, 
depositors of deposits into secured debentures m accordance with thiw i- 

SIX months or more, it shall be reckoned as one year for " 

Power of Ceatml Govermaeat to DtJdde 
question arises as to whether these mi*. Certaja QaeBtioa ; If guy 

company, such question shall be decided by the '’cenirr^ r Particular 
tion with the Reserve Bank of India. Government in consulta- 

Retara of depoaite to be fil ed wid> *t.. a _i 

to which these rules apply, shall, on or before 30th"jJ'^ company 

the Registrar, a return in the form annexed to 

marion contained therein as on 33 st March ofth «>e infor- 

of the company. “ year duly certified by the auditor 

Reserve Bank of a'*® be simultaneously fhmisbed to the 


QoMtleao 

before proceedfaigfoZwr‘Sr2Spaw^^^^^ student to test his kaoi 

T»ic answers to these qucitloi 



not required to be written out and eubmitted for evalattion. (Answers are given 
at the end.) 

1. Can a company vary the terms of a contrai^ in the prospectus 7 

2. Are the following conditions contained in the prospectus valid : 

(a) a condition that the applicant for shares or debentures must waive 
any of the statutory requirements relating to the prospectus ; 

(b) a condition which, in effect, affects the applicantwiifa the notice 
of any contract, document or matter not specifically referred to in 
the prospectus ? 

3. What are the rights of the applicant for shares or debentures (i) against 
the company (ii) against the directors and others ? 

4. Is there any limitation period for bringing an action against directors 
on ground of mis-statement contained in the prospectus 7 

5. One person bought shares from an allottee who became the share- 
holder in pursuance of the prospectus and another person bought 
shares from the share market. Later on, both of them come to know 
that the relative prospectus contained culpable mis-statement. Would 
they have any remedy either against the company or against the 
directors ? 

Allotment of shares : Before we deal with the statutory restrictions in this 
regard, it will be worthwhile to understand the meaning of the term ‘allotment’. 
As you know, the intending subscribers send, in reply to the prospectus issued by 
the crmpany, applications to the company. These applications are mere offers to 
take shares, since the prospectus is just an invitation to make offer. Allotment is 
the acceptance by the company of such offers to take shares. It is an appropria- 
tion of shares to an applicant for shares — an appropriation out of the unappropri- 
ated capital of the company. That is why, if the shares which have been forfeited 
are reissued, you cannot call it an “allotment”. The word “allotment” gives us 
the notion of a “lot”. Therefore, there must first be a lot of shares, then the 
division of them into value or classes and lastly allocation of them among various 
applicants {Calcutta Stock Exchange Association, In re, 61 CW.N 418==J9J7 Cal- 
438]. 

We shall now discuss the restrictions imposed by the Act on the allotment 
of shares. They all relate to the first allotment. 

Restrictions : Section 69 of the Act provides that no allotment shall be 
made of any shares of a company offered to the public for subscription, unless the 
amount stated in the prospectus as the minimum amount which, in the opinion 
of the directors, must be raised by the issue of share capital in order to provide 
for the matters specified in Gause 5 of the Second Schedule to the Act has been 
subscribed, and the sum payable on application for the amount so stated has 
been paid to and received by the company, whether in cash or by a cheque. The 
minimum subscription stated in the prospectus must be reckoned exclusively of 
any amount payable otherwise than in cash. The amount payaUe on application 
on each share must not be less than five per cent of the nominal amount of the 
ahares. All moneys received from applicants for shares are required to be 
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deposited in a scheduled bank until the certiBcate to commence buainew u 

obtained^ above-mentioned conditions are not fulSlIed within 120 days after the 
first issue of the prospectus, all moneys subscribed may be refunded without 
interest within 10 days thereafter. If the money is not so refunded then the 
directors shall be jointly and severally liable to repay it with interest @ 6 % per 
annum from the expiration of the 130th day. 

2. Further, it may be recalled that no public company having a share capi- 
tal which does not issue a prospectus or which does not proceed to Allot shares L 
in pursuance thereof shall be entitled to allot any of its shares unless a statement 

in lieu of prospectus is filed with the Registrar at least three days before the first 
allotment in terms of Section 70 of the Act. 

3. Shares cannot be allotted immediately after the prospectus is issued, A 

period of 4 days, or such longer period as is mentioned in the prospectus, must be 
allowed to pass since its issue. Moreover, where, after a prospectus is first issued 
generally, a public notice has been given by some person (responsible under Section 
62) so as to exclude, limit, or diminish his responsibility, then the shares 
cannot be allotted until the beginning of the 5 th day after the date on which 
such public notice was given. The reason for the prescription of this period of 
5 ^ys IS to enable the public to digest the contents of the prospectus as also to 
obtain, independent advice to form a judgment before they could stake their 
moticy. An application of shares is not revocable until the end of the 5 th h 
from the opening of the subscription list (Section 72). * 

4. Suppose, the prospectus states that application has been or will he 
made for permission for the shares or debentures offered for ck! • ^ ^ 

dealt in on one or more recognised stock exchanges In sn h ^ 

.h.ll .t.,e .h, of 0 <ctaL o7f, ,0 ° 

CAchange. Alio in such a case th. o 

-ay after >hr to. ,..„e of “.h? 

applirf for, the allounent, whrnrver mato’staU t ,o rZ°if 7 “ 

has not been granted by the stock exchange the ?' Permission 

expiry of 10 weeks from the date of “adc before the 

Ijecome void [Section 73 ( 1 )] as amended hv**th subscription lists shaD 

Further, a proviso has been added anew ,1 5' (Amendment Act of 1974). 
bnn preferred against the decision of any recoenLed^st *°if 

aforesaid permission for enlistment under 800 X ^22 ^ 

(Regu ation) Act, 1956. such allotment shall not be voL Contract 

appeal. On the allotment being void under Section 73 “tk dismissal of the 
application money received must be refunded to thr interest. If the 

money IS not rei^nded within 8 days after cl" t forthwith without 

money will bear interest @ , 2 % the 

•to* tor tolitg to ,LcT°d^tr “* "ooptiwi 

o^«ot4 egohange tod that tba mODav. lac f*, ” exchange or 

**”t™ •« i* of the ,ggre»„a of •» "'=«■■• % •l>-4 or 

ppiication moneys relating to^ 
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tf» a&arai or debeotures in mpcot ofwbicb aliot^ats btve bem mde. lo snob 
a titaatioa, the company sbalf repay the moneys to the extent of such exeen 
forthwith without interest Bat if such moneys are not repaid within 8 days tim 
company becomes liable to pay it, then the directors of the company shall jointly 
and severally be liable to repay the money with interest @ 12% p.a. from the ex- 
pity of the 8th day. However, the director shall be exonerated from this joint and 
'several liability if be can prove (hat the default in the repayment of the moneys 
was not due to any misconduct or negligence on his part {sab-section (2r A), as 

rinserted anew to Section 73 by the Companies (Amendment) Act, 1974]. If 
default is made in complying with these provisions then the company and evmy 
officer of the company who is in default shall be punishable with fine extending 
up to Rs. 5,000 and where repayment is not made within 6 months from the 
expiry of the 8th day also with imprisonment for a term which may extended to 
one year [sub section (2B) added anew]. 

All moneys received as application or allotment moneys shall be kept in a 
separate bank account maintained with a scheduled bank '*until the permission has 
been granted or where an appeal has been preferred against the refusal to grant 
permission, until the disposal of the appeal, and the moneys standing in such 
separate account shall, where the premission has not been applied for as aforesaid 
or has not been granted, be repaid within the time and in the manner specified in 
sub-section (2)’*. If default is made in complying with this sub-section, then the 
company and every officer of the company who is in default shall be punishable 
with fine extending up to Rs. 5,000 [sub-section (3) as amended by the Amend- 
ment Act of 1974J. 

Moneys standing to the credit of the separate bank account referred to in 
sub-section (3) above shall not be utilised for purpose other than either of the 
following purpose namely— (a) adjustment against allotment of shares, where 
the shares have been permitted to be dealt in on stock exchanges of shares, where 
exchange specified in the prospectus, (b) repayment of moneys recieved from 
applicants in pursuance of the prospectus, where shares have not been permitted 
to be dealt in on the stock exchanges or each stock exchange specified in the 
prospectus, as the case may be. or where the company is for any otW reason un- 
able to make the allotment of shares [sub-section (3A) added anew by the said 
Amendment Act]. 

I It shall be deemed that permission has not been granted if the application 

for permission, where made, has not been disposed of within the time specified in 
sul>'Section (1) above [Sub.section (S) as amended in 1974]. 

In U/tioao/ India y. Allied Industrial Products Ltd. (1974) 71 Cong>. Cos. 
127 (S. C.)., the Supreme Court held that if the stock exchange had Intimated that 
it would give farther consideration to an application, the time-limit contemplated 
by Section 73 would not operate. It was held that if any of the stock exchanges 
mentioned in the prospectus approved the application for ecOistment. it wonld 
mean sufiScient compliance with the provisions of Section 73 and the 
made in pursuance of that proq>cctU8 would be vafid. This was in 1971. As Ae 



dici,m <• ;/W 10 Kii to oomplittiion ra .! miicli « lie kveav prtl/c a’ nt 

/AwD Seetioa 73 has been amended, aoilablyon the fines indicnted above. 

Effect of irregahr xUotmeat t Wb$t is "irregular allotment"? When 
the shares are not allotted in pursuance of Sections 69 and 70 (disced above) such 
an aUotment is known as irregular allotment. In Spite of the Stringent provisions 
of Sections 69 and 70, one may find that allotioent has bccc made in utter coutts- 
veotion thereof. The directors may choose to take a chance and proceed to allot 
shares although minimum subscription has not reached or a prospectus or state- 7 
ment in lieu of prospectus has not been filed. Such an allotment is treated by the ^ 
Act not as void ab initio but as irregular. 

The applicant for the shares may avoid the allotment, if he docs so within 
the time specified by Section 71, namely, (a) where the allotment was made before 
thestatutory meeting, within 2 months after the holding of statutory meeting of 
the company and not later ; or (b) where no statutory meeting is required to be 
held by the company, within 2 months after the date of allotment and not later; or 
(c) where the allotment was made after the statutory meeting, wjthin 2 months’ of 
allotment, and not later. 

The allotment shall be voidable as aforesaid, despite the fact that the com- 
pany is m the course of being wound up. 

Within the above-mentioned peroid, the allottee must intimate to the com- 

pany that be avoids the allotment. Iflegal proceedings are required to be taken 
these need not be within the period of two months pUded L noti!^ of S: 
ance was served on the company within the aforesaid time, but they should be 
reasonably prompt thereafter if they are required to be brought r / 

Motor Mail Coach Co. (1908) 2 Ch 228] ^ ffational 

can only be taken within two ycars'from hf da^^f alio! ^ wrapensation 

i« only voidable under the Section aT t^e o„1 As the allotment 

holder may keep the share aTyersu^ T"Y the share- 

contravened either of the two SectiLs (69 and in\ have knowingly 

the loss to him as a result of the irregular allotment! 

minimum subscriptiorm 'wIiTc^ wr^dT of shares, we should discuss 

issuing a prospectus, the company mentiL inT'a”® 

BoartofDinector, opine, must be rmsed by amount which, the 

for^c matters specified in Clause 5 of Schedule II to 

^bed as a mtninium subscription. The miners Act. This amount is des- 

*h *i!* '^’^*^****“^*“t>rice of property already nur^"*** statutorily provide 



{Mtflniovy cxpeaid ptyable by the compaiiy and aoy cooialaitott to jMyabIcto 
any peraoo ia ocmsidera^n of hh agredng to subscribe for, or of bis procariag or 
agreeing to procure subscription for any shares in tbe company ; |iij) the repay* 
meat of aoy moneys borrowed by the company in respect of any of the foregoing 
autters ;(iy) working capital ; and (v) aoy other expenditure, stating tbe nature 
and purpose thereof and tbe estimated amount in each case. 

Ketnn of Allotment t The company is duty-bound to submit a report to 
^ tbe Registar within 30 days of allotment of shares. The report is called tbe return 
' of allotment under Section 75 of the Act. It must be in Form 2 of the G>mpanies 
(Central Government’s) General Rules and Forms. 1956. It must state ; (a) the 
number and nominal amount of the shares allotted ; (b) tbe names, adresses and 
occupations of the allottees and tbe amount, if there be any, paid or due and pay- 
able on eadi share. But the company must not show any sWes as having been 
allotted for each, if cash has not been actually received by it. 

In case shares allotted are not bonus shares and allotted as fully or partly 
paid-up otherwise than in cash, then the company must produce for tbe Inspection 
and examination of the Registrar certain documents. These documents are ; 
(a) a contract in writing constituting the title of tbe allottee ; and (b) aoy contract of 
sale or contract of service or other consideration in respect of which the allotment 
was made. These documents must be duly stamped. Also, along with these 
documents, the company must file with the Registrar : (i) copies of the said 
contracts after verifying them in the prescribed manner, and (ii) a return stating 
tbe number and nominal amount of the shares so allotted, the extent to which 
they are to be treated as paid-up and the consideration for which they have been 
allotted. Under Rule 5 of the Companies (Central Government’s) General Rule 
and Forms, 1956, these copies of contracts must be verified by an affidavit of a 
responsible officer of tbe company. Where such a contract is not in writing, the 
company must, within 30 days after allotment, file with the Registrar a document 
embodying tbe said particulars of the contract. The document must bear the 
some amount of stamp duty as would have been payable if the contract had been 
in writing. 

In tbe case of the issue of bonus shares, the return is required to indicate the 
number and nonoinal amount of shares allotted, the names, addresses and occupa- 
tions of the allottee ; and the resolution authorising tbe issue of bonus shares. In 
the case of issue of shares at a discount, the return must be accompanied : (i) by a 
copy of the company’s resolution authorising such an issue, (ii) by copy of tbe 
order of the Court which sanctions the issue, and (iii) where the maximum rate of 
discount exceeds 10% by a copy of the Central Government’s order permitting the 
issue at a higher percentage. 

The 30^y period for filiug the return is extendable by the Registrar. But 
the company has to seek this extension by an application either before or after the 
expriy of this period. 





While explaining the meaning 


of the word 'allotment', we have elated wtqr A 


(b) 


re-iswe o'SkedThar^ dws not 'institute “ 
doei not arise. 

Self-EzaniliuitifMi <1^*^**®“., 

[ Aaswera are given at the enfl J 

6. A company has forfeited some shares and re-issued them. Will it be an 

allotment of shares as conceived by the Companies Act ? , 

7. What will be the effect of allotment in the following circumstances ? 

(8) Where, according to the prospectus, permission for dealing in the 

shares on a recognised stock exchange is to be sought but has not 
been sought within the statutory period and the allotment baS been 
made. 

Where the application for the aforesaid permission has been duly 
sought but has not been granted within the statutory period and the 
allotment has been made. 

What are the statutory periods for the application of permission and 
for the actual grant of the permission as aforesaid ? 

What do you understand by the phrase, “time of opening of the subs- 
cription list” ? 

What isithe necessity for keeping the subscription list open fot the 
statutory period ? 

Underwriting : The expression ‘underwriting’ pre-supposes a contract. 
What is that contract ? Between whom 7 What is the consideration therefor ? It 
is a contract entered into between the company and certain parties (called under- 
writers) before the shares or debentures are offered to the public for subscription. 
The contract is that in case the whole or an agreed portion ol the shares or deben- 
ures are not applied for, then the underwriters will themselves apply for unsubs- 
cribed shares or debentures ; alternatively, they will procure persons to Uf^y 
for them. The company is least concerned with how the underwriters procure tlTe 
purchasers. Thus, the underwriters expose themselves to a great risk in 'placing’ 
the shares before the public. And an return for this exposure to the risk, the under- 
writers get commission. The commission is payable on the amount of shares under 
written. It will be payable even if the underwriters are not ultimately called upon 
to take up any shares. 

The circumstances in which underwf mg oommission can be paid are as 


9. 


10 . 


follows 


(i) The payment of commission should be authorised by the articles. 

fii) The amount of commission paid or agreed to be paid should not exceed 
mthec8se ofshares5%ofthc price at which the shares have been 
issued or the amount or rate authorised by the articles whichcvris 
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les$ ; aad ia the case of debeotufcs 2*1/2% of the price at which dehcn* 
torei have been issued or the amount or rate authorised by the articles, 
whichever is less. 

(iii) The amount or rate per cent of the commission paid or agreed to be 
paid should be disclosed in the prospectus (in the case of shares or 
debentures offered to the public for subscription) and where no pros- 
pectus has been issued, in the statement in lieu of prospectus (or in a 
statement in lieu of prescribed form signed in the like manner as the 

J' statement in lieu (ff proapectus^and should be filed with the R^istrar 

before the payment of the commission. 

(iv) The number of shares or debentures which persons have agreed to subs- 
cribe absolutely or conditionally for commission, should be disclosed in 
the manner aforesaid ; and 

(v) A copy of the contract for the payment of the commission should be 
delivered to the Registrar along with the prospectus or the statement 
in lieu of prospectus for registration. 

Section 76 (4A) clarifies that commission to the underwriters is payable 
only in respect of those shares or debentures which are offered to the public for 
sufaMription. However, where (i) a person, who for a commission has subscribed 
(or agreed to subscribe) for shares or debentures of a company, and before the 
issue of the prospectus (or statement in lieu of prospectus) of such shares or 
debentures, some other person (or persons) has subscribed for any or all of thrift ; 
and (li) such a fact together with the aggregate amount of commission payable 
to the underwriter is -disclosed in such prospectus (or statement in lieu of pros- 
pectus), ifien the company may pay commission to the underwriter in respect of 
his subscription irrespective of the fact that the shares or debentures have already 
been subscribed. 

FiiMiBcial Aeeiataiiee of PorduuM of Shares ; No public company and a 
private company, which is a subsidiary of a public company can give financial 
assistance wheAer by way of loan, guarantee, etc. for the purchase or subscrip- 
tion of its own shares or that of its holding company, unless the subsequent 
reduction of capital is sanctioned by the Court and is carried out in the way 
^ provided by Sections 100 to 104 or Section 402. There are, however, certain 
exceptions to this rule, namely (a) a banking company may lend money for the 
purpose in the ordinary course of its business but not on the security of its own 
shares ; or (b) the company in pursuance 6f a scheme for the purchase of or subs- 
cription for fully paid shares of the company (or those of its . holding company), 
to be held by trustees for the benefit of the employees of the company, may 
advance loan for the purpose ; (c) the company may advance a loan to a person 
bona fide in its employment (other than lUrectora, or managers) to enable them to 
purohase or subscribe for fully paid shares for an amount not exceeding their sala^ 
or wages for a period of six months (Section 77). 



By implication an unlimited company can purchase its own shares. 

Section 77 (4) provides that if the company or any officer of the company 
acts in contravention of the foregoing provisions of Section 77 then the company 
and the officer in default is punishable with fine which may extend to Rs. 1,000. 

IBut nothing in Section 77 shall affect the right of a company to redeem any 
of iu redeemable preference shares issued under Section 80 or under any corres- 
ponding provision in any previous companies law]. 

Members k Shareholders ; At this stage of your study, you should know 
the different ways in which you can become a member of a company. But prior 
to that, we should draw your attention to the fact that in the parlance of Com- 
pany Law, the two words “member” and "shareholder”, are loosely used by 
common people, thereby giving out the impression that they are absolutely syno- 
nymous. Such an impression needs to be qualified. You will perhaps recollect 
that in the preceding Study Paper, you read that company 'limited by guarantee’ 
or a 'limited liability’ company might not have a share capital. Obviously, such a 
company cannot have shareholders ; nonetheless it has members. Conversely, there 
are cases where, say for example, share warrants have been issued by the company 
to persons. In such a situation, the bearers of the warrants are shareholders ; but 
they are not members as their names are srtuck off the registrar of members on* the 
issue of the share warrants in terms of Section 115 (1). The is true so long as the 
articlesofthecompanydonotprovidc, by virtue of Section 115(5), that in all or 

some respects the said bearers would be deemed to be members. From these 

exwptional instances, we can draw the conclusion that the terms “members” and 
shareholders are, barring a few exceptions, synonymous. 

Membcrsliip ; Section 41 of the Act enables you to become a r 

Without the shares having been allotted to him anH ie r ki CQpapany* even 

the company is wound ud lU/iIvprM/ t V- * contributory when 

Co-V- Ci,. 

become a member’’ •'nting to 

members, since in such a case, b/is darned in h “ entered in its register of 

.0 be i. .riUn., o.'; J’emel hit -.greemo,. 

MtoppeJ, Simply because his name apnears in ih^ ^ ground of 

however, a person’s name is there in the reeister aS*!. h 
posdion and acted as a member, the agreemfnt will 1^* 
until the presumpUon is rebutted by proof to the contraiy. to be in writing 

A person can also become a mmmv .t 

Section 108 or by transmission. [If'e sha/J of shares under 

SJ. * * and transmission in St^y 
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Now a qoMtioa may arite in yovr mind, whether a ndnor or a company can 
become a membw. It is true that the Act prescribes no qualification for membership. 
Memberdtip entails an agreement to a member and this agreement can 
enforced in the Court. Therefore, the contractual capacity as envisaged by the 
Indian Contract Act should be taken into consideration. It has been held in 
Mohori Blbi V. Dharmadaa Ghose (1930) 30 Cal, 539 (P.C.) that since a minor has no 
contractual capacity, the agreement with a minor is void. Therefore, a minor or a 
lunatic cannot enter into an agreement to become a member. 

FT 

» For example, a father applied for shares in a company as guardian of the 

minor daughter. The company issued shares and registered them in the name 
of the minor describing her as minor. The transaction was void and the father 
who signed the application on the minor’s behalf could not be treated as having 
contracted for the shares ; as such he could not be placed on the list of contribu* 
tories, when the company was wound up [Palantappa v. Official Liqtddator A.I.R. 
J94j Mad 470], But what will happen if the directors allot shares to a minor 
in response to his application, without knowing that he was a minor and enter 
his name in the register of members ? As soon as the company comes to know 
of this fact, it can eschew the allotment and strike the name of the minor off the 
register of members. The minor too can rescind the allotment at any time during 
bis minority. But the company must refund the entire money to the minor, 
which it obtained in relation to the shares allotted. Can the minor be likewise 
cpmpelled to restore to the company the benefits (if any) received by him from 
the allotment of shares ? It is a matter for the Court to decide, regard being had 
to the fact and circumstances of each case. 

But as regards the rescission of the contract in point of time, the minor 
and the company are on a little different Iboting. Even after attainting majority, 
the.minor can deny his liability on the shares on the ground of minority. But 
'the company cannot successfully impeach the action of the minor’s repudia* 
tion by setting up the plea that he received the dividend during his minority or 
that he had tfoAc a fraudulent representation of his age in the application [Sadiq 
4lti V Jay Kishore, 30 Bomb. L. R. 1346 (1) ; P. C. Balangowada v. Gadigeppa, 3 
Bomb. L.R. 350i- If, in this illustratioa, the minor received dividends after he 
had attained majority, could he be legally allowed to shirk his liability on the 
^diares ? The.answer is ‘no’. This is because he would be deemed to have inten- 
tionally led the company to believe him to be a shareholder and on the faith of 
inch belief to pay him the dividends. Therefore, be would be stopped by this 
cond uc t, while being a person sui juris, from denying as between himself and the 
company that he is a shareholder. [Fazalbhoy v. The CretSt Bank of India Ltd. 39 
Band>. 331]. 

Can a company become a member ? A company can become a member of 
tncthfr company if it is so authorised by its memorandum. But under Section 
42 (1), a company, except in certain specif cases, caimot become a member of 
its company. Any allotment or transfer of shares in a company to its 

•obudiary or a nominee for its subsidiary will be void. But in two cases. 
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I «;• u;h<>ra the subsidisry is conocrAcd ss tbs Icgsl 
Section 42(1) will not holding cpmpsny, of when the 

repre^ntative j^ustec. unless the holding* compeny or a subikliafy 

robsidiar^con“r" ^ interested only by way 

of it ts of a transaction entered into by it in the ordinary 

of security f" P J* i„oiuding money lending [Section (2)J. A subsidiary which 

of ^ Act ^ before 

w ““ttubs diary of the holding company, may continue to be a member. But 
S not. except in two cases mentioned in Section 42 (2) have any voting right at I 

the bolding company’s n«eting. . . , 

Before we pass on to the circumstances leading to the termination of mem- 

hershio it is desirable that we should examine the veracity of the following sUte- 

nient.Lmely-“A contract to tdte .hare, in a co«p«.y i. gov.»«d by Ae 
role at any other contract.” 

There being no difference between a contract to take shares and any other 
contract it is not necessary that an agreement to take shares should be formal. 

If, in substance, an agreement is made, the form is immaterial (Rlsto's case. 4 Ch. 

D. 782). The only requirement under Section 41 (2) of the Act for person to 
become a member of the company is to agree in writing. 

The same rules, which govern the contract under the law of contracts also 
apply to a contract to take shares. The intending candidate sends in response 
to a prospects, his application to the company for such number of shares as be 
wants to have or as the company may allot to him. It is treated as an offer from 
the applicant, which needs to be accepted by the company before a binding con- 
tract can come into being. The fact of acceptance is then communicated to the 
applicant through a notice of allotment. [Polatt's case (1867) L. R. Ch. Appl S27]. 
The application for shares or debentures, made in pursuance of a prospectus 
issued generally, cannot be revoked until after the expiry of the 6th day after the 
opening of the subscription lists, or the giving, before the expiry of the said 5th 


day by some person responsible under Section 62 for the prospectus, of a public 
m^ce having the effect of excluding, limiting or diminishing the responsibility of 
that person. The applicant, however, can revoke bis application, before the notice 
of allotment is put in the course of transmission to him, e.g. by post [Macboh 
gan't case, (1882) 51 L J. Ch. 841 -.WaHtmee's case, (1900) 2Ch, 671)]. Mere 
making over of the notice of allotment to a postman, however, does not WMki- 
tituc its posting [Re. London & Northern Bank Exp. Jons. (1900) 1 Ch. 210\. 
On proper posting of the notice, the contract is complete even if it goes astiUy 
[HarrVscase, (1872) L.R. 7 Ch. App. 587]. Again, the acceptance must be commu- 
nicated to the applicant in some way, whether by writing or verbally or conduct 
[‘Ciwi’jcflje, (1867) by L.R. 3 Ck.App.dO]. Even a notice of aUotmenI brought 
home to the applicant, not from the company but from elsewhere, will be binding 
on him [Wall's ease. (1863) L.R. 3 Ch. App. 325]. 

Where shares baVe been applied for prior to the companya ineorporttion, 
aHotoent and notice after incorporation in response to such application constitute 


C 
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- « ooraptete contmot. Thte is beeaoae tii* applie^toB u a enntUmint^ 

ofier a^ wlien the cN>aipady accepts it after iiworporatioa, it auttares hito a hind- 
ing contract [iMwrmict's casetiI866) 2 Ck. App* 41S ; DoHWtiu v. SSHp ^968) L.R. 
3HL.344]. 

The aforesaid application may be either simple or conditional In the for^ 
ener case, a simple allotment to the ap(dicant with the notice thereof wlU constitute 
the agreement. 

^ If it is Conditional, the allotment mnst be made in porsuanoe of the qwdfied 

* conditions. [In Re Universal Banking -Co. Roger’s Case Harrison’s ease (1838} 3 
Ch. App. 633]. Where it has been made subject to a condition precedent, the 
applicant becomes a member only when the condition is compli^ with. But 
where the application has been made subject to a collateral condition or a condi* 
tion subsequent, the applicant becomes a member in presenti, when he accepts the 
notice of allotment and his name has been placed on the register of members. 
Consequently, even if the coidpany goes into liquidation, he cannot escape the 
liability as contributory, though the condition has not been complied with by the 
company before that time. He may be t milled to damages against the company 
for its failure in carrying out the condition [Elkington’s case (1867) / Ch. App. 511 
Fisher's case (1885) 31 Ch. D 120]. But since the liability of a contributory arises 
ex lege and not ex contractu, he cannot set up the non-fulfilment of the condition 
as a defence against bis statutory liability as a contributory, which is the direct 
result of his being a member of the compnny' [Hansraj v. Astana 35 Bomb. L.R. 312 
(P.G.)]. 

Even where an applicant waives notice of allotment or where there is no 
necessity for such notice, the contract for shares is nevertheless complete and the 
allottee becomes entitled to the membership of the company. 

Besides, according to Section 41, the applicant, by agreeing to take shares, 
merely' agrees to become a member but 0oes not actually become a member ; he 
becomes a member only when his name is entered on the register of members. 
[Nicol's case 3(1 Ch. D. 421 ; Mussclwhite v. C.H. Musselwhlte ft Sons Ltd. (1962) 1 
AUE.K. 20]. 

Further, to decree specific performance of a contract by a person to take or 
a company to allot shares is well within jurisdiction of the Court Ihfew Btunswidt 
f etc. Land Co. v. Muggeridge (18^) Dr. ft sm. 363 ; Odessa Tramways Co. v. 
Monde (1878^ 8 Ch. D. 235]. 

In view of the foregoing discussion it may thus be conclude that tiie 
statement that a “contract to take shares in a coihpany is governed by the same rules 
as any other contract" is fully correct. 

Tennlaatloa of Mesnbership : Membership is terminated when a person’s 
name il removed ftom the register of members for some proper reason. This may 
occur when (a) he transfers all of his shares ; (b) his shares are forfeited, sur- 
endered or sold to enfbrce a lira ; (c) be ludd re^mable prdhrence shares and 
they are redeesaed •, (d) he dies and his 1^1 representative transfers tiie shares or 
secures their registration in his own nasM ; (e) his contract to take the shares is 





crii.! iiJi 


reidijded their repudiated ;(OA«beooniei liwoJvent and the Qfllriil AMtgDee or 

Receiver diedaims the iharea or tiauafer them; aad (g) tb« dkies or beM by a 
company io the cOune of liquidation ; and the liquidator disclaiou the aharta or 
tranifer them. 

The Regisrer of members, however, ii only tprima facie evidenoe as to whet* 
her a person is a member or not and if a person's name is improperly removed all 
his rights and obligations as a member continue to remain the same and be or any 
aggrieved party may apply to the Court under Section 155 to have tbe register 
rectified. The provisions of Section 155 also apply in rectificaUon of the register of ^ 
debenturebolders. ^ 

On a membet’s death, his name remains on the register and his estate con- 
tioues to be a nwrjber until his legal representative takes either of tbe steps men-' 
tioned in clause (d) above. He can receive dividends, notice of meeting bnt cannns 
vote; but the Board can compel him to make an election under 
(See Regulation 28, Proviso, Table A of Sch. I.) 

Righta of a Member ; These are as follows ; 

(1) To have the certificate of shares held or (he Certificate of stock issued r 
him Within the prescribed time (S. 1 13). *«ucd to 

To have his name borne on the register of members as well as to !,«„ 
apply to the' Court for nTcliVJelie"? ‘o 

(S. 82). ' ****'** restrictions imposed by the articles 

-d to vote 

(v) To associate in the declaration of dividends and tn . 1 
for an injunction restraining the director* f « ^ 

uhra vires declaration or out of capt l •» 

k.J.t™yTh?c^m7any “rtificales. «c. 

(■«) To ^=,„ . 81). 


(ii) 

(iii) 

(iv) 


(Vi) 

(vii) 


(si) 

(xii) 

(»ri) 

Wv) 


To receive a copy ofThe rt.tuZ'’ 7 (S 

W ToapplytotheCttCeZ'.'^^^^^ 

set aside by the Court (S. 107). ^ *0 his rights 


-- IV/;. -ag 

To obuintTeq'uri^^^^^ noUoe (S. 196 (2)J. 

(2)J- “8* at general, meeting (s. 196 

To obta^a (S. 2M). 

and the heJaace sheet 
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To apply for the appoiatmeat one or more competent ioapecton hjr 
the Oovt. to iaveaticate into the affiUn of the company as well as for 
reporting thereon (Section 235, 237). 

To participate in the appointment of an auditor or auditors at the 
Annual General Meeting (S. 224). 

To inspect the auditor's report at the Annual Gmieral Meeting of the 
company (S. 230): 

To' receive a share in the capital of the company and In the surplus 
assets, if any, on the company’s liquidation. 

To particate in passing of the special resolution that the company may 
be wound up by the Court or voluntarily [Section 433, 484 (1) (b)]. 

To participate in appointment and in fixation of remuneration of one or 
more liquidators in the case a Members* Voluntary Winding up and 
to fill any vacancy in the office of a liquidator so appointed by him 
(Sections 490, 492), 

Rule in Foss v. Harbottle and its Excepdons : 

When the directors are vested with specific powers by the articles of a 
company, a majority of members cannot exercise any of those powers though it asay 
approve of the exercise of such powers by the directors on any specific occasion* If 
in the purported exercise of such powers, any fraudulent act done by the directors 
results in a loss to the company, then it is the majority shareholders who can com-, 
plain of or condone such act. In Foss v. Harbottle, two shareholders of the company 
sued the directors praying for an order to compel them to make good the loss which 
the company sustained as a result of the director’s fraudulent acts. It was held that 
since the majority could legally confirm such acts, the Court could not interfere. 
It was, therefore, left to the majority to complain of or condone the acts as they 
might think fit. The reason for this rule was that it was for the company to pom- 
plain by suing the wrong-doer. 

“The Rule in Foss v. Harbottle as I understood it, comes to no more than 
this : First, the proper plaintiff in action in respect of a wrong alleged to be done 
to a company or association of persons is prlma facie the company or the association 
of persons itself. Secondly, where the alleged wrong is a transaction which might 
be made binding on the company or association and on all its members' by a simple 
majority of members, no individual member of the company is allowed to maintain 
an action in respect of that matter for the simple reason that, if a mere majority of 
members of the company or association is in favour of what has been done, then 
Credit questto". [per Jenkins L. /. in Edwards v. Halliwell {1950) 2 All E.R, 1064]. 

The rqle in Foss v. Harbottle also applies to general meetings ; the Court 
would decline to interfere at the instance of the minority in respect to domestic 
irregularities and formalities. 

The aforesaid rule is not inflexible or universal in character — it is rather 
subject to exceptions and the exceptions depend very much on the necessity for the 
Court doing justice. Therefore, action may lie at the instance of a minority ; 


(XV) 

(xvi) 
(xvii) 
p (xviii) 
(xix) 
(xx) 
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<0 .km Ik. mio. compUinrf of to »/>« »<«, the company or lU^ so M 
2.W h .0 question of the ttensactio. bein, eonSrmed by any Mjonty ; (n) wtei. 
r m coostllules a ftaud on the minority. The ream,, for thb e»>eplK>. th« 
rimmhl the minority shateboMeri be denied the right to bring an .mon ombehalf 

ofthennelves and all others, their grievancei «UI neuer ro^ the Conrt. fo' •“ 
.rongdoentkemielve., being In control, me not likely to let the company ana. Thna. 

a minority shareholder can bring an action to restrain an alteration of the nmoles 
.bleb Is not made fcnwM for the benedt of the company as a whole i (ill) where a , j 
rewlution is passed by a simple majority for any act needing a special resolution • 
for it to be effective. It may so happen that the company, through its directors, 

may have broken its own articles by doing, without a special resolution, something 

which may be done validly only by a special resolution. In the absense of the 
aforesaid exception, the company can assert that it is the proper plaintiff in any 
consequent action in which event it would amount to permitting a company in 
breach of its articles to do de facto by ordinary resolution a thing which, as per its 
articles, can only be done by a special resolution. 1 he aforesaid exception is intended 
to prevent a simple majority of shareholders from waiving the strict observance rf 
the provisions of the statute or the memorandum and articles of the company 
[HalliweH's case] ; (iv) any act committed by directors intentionally or uninten- 
tionally, fradulently or negligently, benefiting themselves at the expense of the 
company. Thus, in Daniels v. Daniels [1978) 2 AH E.R. 89 a company had only 
two directors on whose instructions the company sold in 1970 land to the second 
director for a certain amount. This director sold it in her turn in 1974 for a price 
much higher than her purchase-price. Thereupon, the minority shareholders 
brought an action claiming, inter alia that the director should pay damages to the 
company. There was no allegation of fraud. The directors applied for the adtion 
to be struck out. It was held that the action should be allowed to proceed bfr ansf 
if the facts alleged were true, the directors had benefited themselves at the cost of 
the company. 

All these principles have been followed in a few leading cases in India as 

well. The prlma facie rule of the majority is subject to certain exceptions indicated 
below ; 

(a) Where the act complained of is ultra vires the company ; (b) where the 
action complained of is a fraud on the minority ; (c) where there is absolute 
necessity to waive the rule in order that there may not be only denial of Justice foer ^ 
Rangneker J. in Bajekar v. Shinker A I.R. [1934) Bom. 243], 

ne four exceptions mentioned above are based on judicial precedents, 
^ides these, under the Companies Act, the minority shareholders axe also protected 
by the various provisions thereof. Such instances are briefly stated below • 

(i) Under Swtion 106, if the capital is divided into different classes of 

^ consent 

of the3/4ths majority ofthe shareholders of that class. But where this 

IS done and the rights are varied by the requisite majority votes the 
holders of not less in the aggregate than 10% of the iwsj sharw of 



the afliected dass [being the penons who did not content to or vote in 
favour of the resolution for the variation ] may apply to the Court to 
have the variation cancelled and where any such application is made, 
the variation shall not be effective unless and until the , Court confirms 
it under Section 107 of the Act. 

(ii) Sections 391 and 494 (with which you are not now concerned but will 
be concerned when you come up to the final stage) of the Act give 
protection to minority where schemes of reconstruction are carried out. 
Section 395 too gives protection to dissenting shareholders where 
another company makes a takeover bid to acquire their shares. 

(iii) A minority group which complains that the affairs of the company are 
being conducted in a manner prejudicial to public interest or in a 
manner oppressive to members including himself may apply to the Court, 
by petition, under Section 398 (with which you will be concerned only 
when you come up to the final stage). If the Court is of the opinion that 
the affairs of the company are being conducted in the manner 
alleged, and that a winding*up order would be unfair to those members, 
but that otherwise the facts would justify a winding-up order, the 
Court, with a view to bring to an end matters complained of, make 
such order as it thinks fit. 

(iv) If at least 200 members irrespective of their shareholding or such mem- 
bers as hold at least 1/IOtb of the total voting power therein think that 
the affairs of the company require investigation, they may apply to the 
Central Government under Section 235 for the appointment by the 
Central Government of inspectors for this purpose. 

[Note ; You will be required to read Section 235 when you pass the Intermediate 

Examination.] 

Uabilitiea and Duties of a Member : 

(i) To take shares, when they are allowed in due time and in compliance 
with the provisions of the Act, unless the refusal to accept the shares 
has been sept on the ground of non-compliance with the provisions of 
the Act Srt| regards the issue of the prospectus or as regards allotment. 

(ii) To pay for the shares allotted to him when the allotment is made and 
when calls have been made validly and in conformity with the provisions 
of the articles. 

(iii) To abide by the doing of the majority of members unless the majority 
acts vindictively, oppressively, mala fide or fraudulently. 

(iv) To contribute to the assets of the company in the case of winding up 
when the shares held are partly paid-up. 

(v) hilembers are severally liable for debts of the ' Company coittra^ed, 
where its business is carried on beyond the expiry of six months frdm 
the date at which its membership is reduced beldW the legal minimum 
(f.e., seven members in the case 6f a public company and two mem- 
bers in the case of a private company). However, such members are 
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ro. 6,6., 1 ",tz. ^L7o1t fT, 

r y,"of rcomw .■•■;«'"* 

fewer than tie lee»l 

seal etc., which we shall presently deal with. . ^ , * 

Form, of Contract : You will notice from Section 46 that a company can' t; 
enter into contract, just like an individual person Suppose, a contract between 

privlte persons requires, for its validity, to be m writing siped by the parties to 

be charged A similar contract may be made exactly m the same manner by 

any person acting under the authority of the company. Such an authority may 

be express or implied. Such a contract may be varied or discharged by the autho- 
rised representative of this company in the same manner as the one by private 


persons. 

Likewise, where a private person can verbally make a legally valid contract, 
a company can also do so. The same rule will apply in respect of any variance of 
discharge of such type of contracts. 

It is thus evident that a company can enter into parol contract when writing 
is not legally necessary as well as a written contract where writing is a ‘must’. As a 
general rule, it is permissible for a company to transact a contract without seal. 

As long as the contract is made by an expressly or impliedly authorised person on 
behalf of the company and is signed by him, it would be enough. 

Mode of Signing : It may not be important from the examination stand- 
point, nonetheless, it has a practical importance and hence you should know it. 
First the company must be made a party to the contract in this way ; “Between 
XYZ Ltd. of the one part and V. M. of the other part”. Secondly, the contract 
on the face of it must show that the signatory is acting for or on account of or on 
behalf of the company. Specimen — “For and on behalf of the XYZ Ltd.”. Where 
the contract is sealed, it must end with the words : “As witness the common seal 
of the company and the hand and seal of this day of the year...”. 

Bill of Exchange and Promistary Note and Hyndi : The next important 
question is whether a company can make, accept, endorse, or issue a bill of ex- < 
change, promissory note, hundi can such other. The answer to this query will ^ - 
depend on the conditions laid down in the memorandum. Under Section 47, a 
bill of exchange, hundi or promissory note shall be deemed to have been made, 
accepted, drawn or enporsed on' behalf of the company if drawn, accepted, made 
or endorsed ip the name of, or on account of, or on behalf of, the company by 
any person acting under its authority, express or implied. It is, however, important 
to note that unless the person signing the note on behalf of the company makes 
it clear that he is contracting on behalf of the compapy only, and not on his own 
account, he runs the risk of being held personally liable on the instrument signed 
by him. 



Execution of Deeds : According to Section 48, there miut be either n general 
power of uttoraey or a special power of attorney given to a person by a com- 
pany to execute deeds on its behalf anywhere in or out of India. This power of 
attorney, the company must give under its common seal. Thereafter, if the 
attorney signs the deed under his seal where sealing is required, it will bind the 
company. Thus, you will have noticed that company’s common seal is necessary 
for giving the power of attorney but not for actual execution of deed on its behalf 
by such attorney. But it should be remembered that its power of attorney imd 
the scope of its operation are strictly construed ; any person dealing on the basis 
of such power is put on enquiry though not as to the existence of the spedal 
circumstances. 

Inveetment by Company (Section 49) i All investments made by a com* 
pany on its own behalf are required to be made and held by it in its own name. 
But this rule is subject to the exceptioiu discussed hereunder ; Where the com* 
pany has a right to appoint any personCs), or where a nominee(s), has/have been 
appointed as director(s) of any other body corporate, shares in such body corpo- 
rate to an amount not exceeding the nominal value of the qualification shares 
which are required to be held by a director thereof, may be registered or held by 
such company jointly in the names of itself and of each such person or nOihihee 
or in the name of each such person or nominee. A company may bold any shares 
in its subsidiary in the name or names of nominee or nominees of the company, 
if and in so far as it is necessary to do so, ensure that the number of t^ 
members of the subsidiary does not fall below 2 or 7 (as the case may be). 
Where a company’s principal business is one of buying and selling shares or 
securities, this restriction, of Section 49 does not apply ; that is to say, an invest- 
ment company need not hold its investment in its own name. 

Section 49 does not stop a company from depositing with a bank whiqh is 
its banker any shares or securities for collecting dividends or interest payable 
thereon. The company may deposit with, or hold in the name of the State Bank 
or a Scheduled Bank (which is the banker of the company) shares or securities for 
facilitating the transfer thereof ; if within 6 months from such an action of the 
company no transfer of such shares or securities takes place then at the eariiest 
opportunity after the expiry of 6 months the company must get these shares or 
^ securities transferred to it from the bank and again start holding them in its 
own name. Moreover, a company is not prevented from depositing with or 
transferring to any person any shares or securities by way of security for repay- 
ment of any loan advanced to the company or the performance of any obligation 
undertaken by it. 

The certificate or letter of allotment relating to shares of securities must 
be in the custody of the company or with the State Bank or a sc h e d uled 
which is the banker of the company. The provision is, .however, subject to th| 
provisions discussed above in relation to investment companies, and secoritfes 
deposited for coUectiop of dividend interest or as security^ 





If the company does not hold these shares or securities in its own name, it 

mast maiutain a register in which it must record the nat we, value and such other 

particulars as may be necessary to fuUy identify the shares or secunties in 
question. It must also mention the bank or person in whose name or custody 
the shares or securities are held. The register must be kept open for inspection 
byamemberoradebentureholder. At least two hours must be set apart every 
day for such inspection. 


If defaults is made in complying with any provision of Section 49 then the 
company and every officer in default will be punishable with a fine which may 
extend up to Rs. 5,000. 


Service of Documents : Under Section 51, a document may be served on 
a company or on its officer at the registered office of the company. It must be sent 
cither by post or by leaving it at its registered office. If it is sent by post, it 
must be either by post under a certificate of posting or by registered post. When 
a notice has been addressed to the company and served on the directors, it cons- 
titutes a good service [Panabo v. Fay and Printed Ltd. (1941) Ch. 23], The articles 
of a company, which contain the provisions contrary to Section 51 cannot be 
enforced nor can they limit the mode of service to only one of the modes provid- 
ed by the statute [Sadasiv v. Gandhi Sewa-Samaj (195?>) Bombay 247]. 


A document may be served on the RegiUrar by sending it to him at his office 
by post under a certificate of posting or by registered post, or by delivering it to 
or leaving it for, him at bis office (Section 52). 


Under Section 53, a company may serve a document on its member cither 
personally or by sending it by post to him to his registered address ; or if he 
has no registered address in India to the address (if any) within India supplied 
by him to the company for giving notices to him. ^ 


Authentication of Documents ; There may be a case, where a comoanv 
has to authenticate a document or any proceeding. In terms of Section 54 . h 
may be authenticated by being signed by a director, the manager or secrctah; 
or other authorised officer of the company. But it need not be under the 
mon seal of the company. com- 


Self-Examinatioii Q,uestioiis 
(Answers are given at the end) 

1 1. How can a person become a member of a company ? 

t» become o mem- 

ocr 01 tne companyrn 

of Ws minority and cnt^“h 7 s name t th?rVguL”of "Lemtr* ^ 

the company and the minor rescind the contract 7(b) Can the company be wm- 







petied to returo the eadre money to minor ? (c) th^ minor be liken^ise compelled 
to restore to the company the benefits, ifany, recieved by him from the atlotment ? 

14. A minor, on attaining majority, repudiates the contract. The 
company contends that he cannot rescind the contract because he received divi* 
dends during his minority and dividends apar^ he fraudulentiy represented its 
age in the application for shares. Who will succeied 7 

15. Does, the company conform to the same forms of contracts as a 
^ ^private industrial ? 

Auawer to Self'Esnsaiaation Qpeati<M» 

1. Yes, only with Central Govt.’s, approval, 2. No ; 3. (i) To repudiate the 
contract ; (ii) To sue for damages; 4. Yes, 3 years from the date of allotment, 
S. No; 6. No; 7. (a) Void; (b) Void ; 8. 10 days after the issue of the prospectus 
and 4 weeks from the date of the closing of the subscription list respectivcljr; 9. 5 
days’ period after the publication of the prospectus for keeping the subscription 
list open; 10. To enable the public to digest the contents of the prospectus and to 
obtain independed advice before deciding to invest their moneys ; 11. By subs- 
cribing to the memorandum. by allotment and by transfer or transmission; 12. 
No; 13. (a) Yes;(b) Yes; (c) A matter for the court to decide; 14. Minor; 
15. Yes. 
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^ apM ; The term ‘Capital’ baa a variety of meaninfa. It 

^ JflTaist to ecoBomiiti. one to accountanta and atill another to bnaiscaaniea 
in lelatlon to a company limited by aham. the word ‘CaptaT 
ie.. the capital or figure in terms of ao many rupeea divided into 
S^ofSed amount; in other words, the conUibutiona of ^aona to the 
, 1 ,^ of the company fmm the capital of the company. The proportion of 

the oanital to which each member ia entitled, iahia share. A share ia not a aum 

of money ; it i« rather an interest measured by a aum of money and made op of 

various righUcontained in the contract. , . ^ u • 

la the domain of Company Uw, the term 'capital is used in the following 
aense!(~') 

(a) Neadaal er eathortied or registered capital ; It is the aum stated in 
tbememoriDdum aa the capital of the company with which it is to be registered 
being the maaimum amount which it is authorised to raise by issuing aharbs. and 
upon which it pays the stamp duty. It is usually fixed at the amount which, it is 
the company will need, including the working capital and reserve capital. 


if any. 

It is worthy of note that Section 148 provides for the compulsory publica- 
tions of anbscribed as well aa paid-up capital in the company’s papers and 
documents, if these contain a statement of the amount of the authorised capital. A 
default in this regard is punishable with fine, extending up to R$. 1,000/. 

(b) lined ciipital ; It is that part of authorised capital which is offered by 
the company for subscription. Where a company does not issue a part of its 
authorii^ capital for subicription, the whole of it shall be deemed to have been 
iasoed for lubacription. 

Part I of Schedule VI has made it obligatory for a company to disclose its 


issued capital in the balance sheet. 

(e) Sabscribcd capital : It is the nominal amount of shares taken up by the 
Public. Where any notice, advertisement or other official communication or any 
business letter, bill head or letter paper of a company states the authorised captial, 
the subscribed and paid-up capital must also be stated in equally conspicuous 
eharaeters (Section 148f. 

(d) Called-ip cnpital ; It is the total amount called up on the shares issued. 
Paid-up capital is the total amount paid or credited as paid up on shares issued. 
It is equal to called-up capital less calls in arrears. 


{•) Reserve capital . It represents that part of the uncalled capital which, 
a special resolution has been declared to be incapable of being called up except 
on a winding up of the companj'. It is the amount which the company has resolved 
to set apart for meeting a contingency arising in the course of the winding-up of 
the company. It cannot be dealt with in any manner under a power in its memo- 
randum or articles, nor can it be converted into ordinary capital without leave of 
the Court. It being reserved for meeting liabilities of the company, it is also 
nferred to as “reserve liability” (Section 99). 
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But the expreiiioii ‘'capital reserve" does not include any amojunt. 
refudedae free for distribution Uirough the profit and loss account. Any reserve- 
other than a capital reserve shall be "revenue reserve” [Vide Part 111, Schedule VI,. 
7(lKc)l. 

Capital reserves comprise profits that arise in special circumstances and are 
connected with special circumstances. A few examples of these are given below s— 

(i) ' Profit prior to incorporation ; 

(ii) Profit on acquisition of business, that is, where the value of assets 
acquired is more than the liabilities taken over and the pnrehase 
consideration ; 

(iii) Profit on sale of fixed assets, the excess of sale proceeds over the 
original cost ; 

(iv) Premium on issue of debentures ; 

(v) Profit on redemption of debentures ; 

(vi) The credit to the capital Redemption Reserve Account (for redemption' 
of redeemable preference shares); 

(vii) Premium on issue of shares ; and 

(viii) Profit remaining on re-issue of forfeited shares. 

Some of the capital profits may ultimately become available for dividend- 
on the fulfilment of certain conditions. These conditions are that profits haVe* 
been realised in cash and that they remain on a fair revaluation for assets and that 
the articles do not forbid the utilisation of such a profit for distribution of dm* 
deods {Foster v. New Trinidad Lake Asphalte Co. and Lubbock v. British Bank of 
South America). It is possible, therefore, that a profit may be a capiul later to 
become a revenue profit. 

(f) Equity capital : All share capital which is not preference share capital' 
is equity capital. (NVhat is a preference share capital, we shall discuss later). 

(gi Loan or debenture capital : It is the money that a company borrowl 
on the security of its debentures. U is not capital in the true sense, it being a debt 
due from the company in respect of which the company might or might not have' 
created a charge on its assets. The debenture-holders or persons who have advan*" 
ced loans are- creditors and are not members of the company. The loans so ralsKd 
are described as a capital only on the consideration that these, not being repaydbU 
for some length of time, can be regarded as of a permanent character which is ode' 
of the attributes of the capital. 

Natnre of shares : A share means a share in the share capital of company 
and includes stock except where a distinction between stock and shares is expfek* 
sed or implied [Section 2(46)]. A share thus represents such proportion bfthe 
interest of the shareholders as the amount paid up thereon bears to the total capital 
payable to the company. It is a measure of the interest in the company’s assets to 
which a person holding a share is entitled. 

Farwell3. in Borland's Trustee v. Steel Rroj. d Co. observed that". ..A 
share is not a sum of money but is an interest measured by a sum of money and 


.-.ofc r «. 
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M^ltpefTariow rifhU conUioed in the contract, incinding the ri^ t» • iMi 
^•oncjroraniore or iew amount". YooihoaM note that the ihaietolt^a ii> 
■et. in the eyeaoflaw. part-owner! of the undertaking. The ondertakial'iiMjiia. 
what diferent from the toUlity of the shareholders. The rights and 

to a share are those prescribed by the memorandum and the aitidll «f n 
CMspany. It must, however, be remembered that a shareholder not Ml{p hna 
snntractnal rights against the company, but also certain other rights vhieli Man* 
to Urn aoeording to the provision! of the Compaines Act. 

The shares or other interests of a member of a company are mofahin pco* 
pertiot transferable in the manner prescribed by the articles of the company (Snotidai 
n). Each share in a company, having a share capital, must be iittingniiind by 
he appropriate number (Section 83). 


aLtaia of saara capital ; The share of a company formed on or afttf 1st 
April, 1956, or issued on or after that date, must be of two kinds only, Vi*., (a) 
pnOmen shares and (b) equity shares (Sections 85 & 86). Shares are .not 
M praferenoe, unleu they confer on the holder thereof the following two ri^hta, 
nansely, (a) a preferential right to be paid dividend of a fixed amount or nn 
nmooat calculated at a fixed rate which may either be free or be rat^t of 
taown^.-and (b) a preferential right on a winding up to the reptyaent of 
^tal. In other words, if these two rights are not attached to the shnrtf. IbcM 
will not be looked upon as preference shares. 

» *0 « company, which is not aubsidlafy of 

oTtSLtiTthL I"?'/ *”« share cmS of 

uy 0^ kind thu those stated above, if the private company so thinks 

frnfet^ shares may be participating or non-particioiting Tltev an aaiif 

the preflStSTrS 

•o ptjnneBt or a fixed diridcnd and return of cAnitmi #rs 

** '* ‘r “ winding up .ngCSti^ 

lbayai»ttidto*be'cnmukt!vc^whe”?hev*^ ? cumulative or non^miMatUve. 

fixed «te"wtn^ the preferential right to acelv 

^Mdbnt aocrued but has not been naid . the period»4hodjTi. 

•fcwi. For example, if the dividend for is paid oa i^tiity 

owtafto iniufllciency of profits the wm ^ P»id at the nod of it 

proto 

M ao»«afflulative, then the right to receive the divL ',i ^ ■*«*• 

Esv tie year in which there arenmur j dividend u limited only to that 
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pornt m^ * aitidMinBjr avtboriae ittoiniic prcflereace sbMW which 
• 9fiHom ^ the company, liable to be rede^ed, ont of the oOmjpany’a praflt mnfl* 

tot dcvidendt or oot of the proceeds of a fresh issue dT ahatec aaada fbr the 
pwpeaaa of redemption. Where any such shares are redeemed otherwise thaa oat 
of the proceeds of a fresh issue of shares, a sum equal to the nominal anwMt of 
the shares redeemed most be transferred from profits otherwise availaUe for dM* 
dends to an account to be styled "Capital Redemptidn Reserve Acoonnt**. Thi 
purpose of creating this account is to prevent, in efiect, a reduction of capital, liaaa 
this fund would be treated as if it were a part of the capital of the company. Alao 
before the redemption, the premium, if any, payable on redemption dioaid ha 
provided out of the profits or out of the balance in the share premium aoeoant 
Besidea. shares can be redeemed only when they are fully paid up. Yoo mnat not 
forget that compliance with all these conditions is mandatory, onoe tiw attictoe of 
the coatpany have bestowed on it the authority to issue redeemable prefcience 
shares. 

Subject to the provisions of Section 80, the redemption of preferenee aharas 
may be efiected on such terms and in such manner as may be provided^y tte aril* 
cles of the company. The redemption shall not be taken as reducing the antOBM 
of the anthorised capital of the company. When a company has redeemed orb 
about to redeem its preference shares, it can issue shares up to the nominal amOBBl 
of shares redeemed or to be redeemed as if those shares had never been issued at 
all. The capital redempM'on reserve account mentioned above may be applied bf 
the company in paying up unissued shares of the company to be issued to aiemba r e 
thereof as fully paid bonus shares. 

You will have noticed that Section 80, in case of the failure to comply with the 
provisions of this Section, renders the company and every oflEicer of it, who b ia 
default punishable with fine extending up to to Rs. 1,000, but the Section doea not 
give aa inkling of ideas about the remedy that will be available to the shareholdm* 
if the oompeny fails or is unable to redeem any preference shares which it hat 
hwied as redeemable by a certain date. Where the shares are to be redemaed 
only nt the option of the company, the shareholders cannot have any grievaaco. 
Bat if the company has undertaken to redeem after the lapse of the period then it 
teems that an order for winding up may have to be obtained against the company 
on the "just and equitable" ground. 

You should bear in mind that the preference shareholders are only ahuo* 
holders; they do not come to hold the position of creditors. Consequently, they 
CMOOt eua for the money due on the shares, which have been undertaken to be 
redeemed; nor can they claim, as a matter of right, a return of their share aMmey 
except in a winding up 

It may be noted that the aforementioned redemption of redeemabte prefenaoe 
•haiee will have to Ik notified to the Registrar within 30 days after thp dale of 
redaeming (Section 9S). Redeemable preference tharet must te tpedfled fai ttt 
balaaoe-theet (Schedule VI). 



Vartallo.<*ritareh>ll«n‘rifM«:Whe»«iharc capital of a «»»W J* 

iitwiiini faiio different claiiei of eharti, it may sonietiinei be neceMuy for it to 

.tS .S » »• « '“«• “rr ” 

•rticlei may authoriie the variation of the nghti attachmf to any 
AUb tlwre might be a litaation where the memorandum or the article of t^Min- 
Banv are silent on the point of variation of shareholders’ rights. In either of these 
Sromltances can the wmpany straightaway vary the shareholders’ right without 
ttQdergOlng any other formality? The answer is ‘No’. These rights can be varied 
only if the consent in writing of the holders of not less than three- fourths of the 
i^lned shares of the concerned class has been taken, or only if the san^ion through 
a special resolution passed at a separate meeting of the holders of the issued shares 
of that class has been taken prior to the issue of variation of the rights. However 
if such variation is prohibited by the terms of the aforesaid class of shares, then 
the variation will not be possible (Section 106). 

Yon must note that the variation as contemplated by Section 106 is the 
variation which is to the prejudice of any class of shareholders. That is to say, in 
case the variation involves curtailment of rights of any class or classes of 
■haretl|olders, the aforesaid consent or sanction of the said class or classes will be 
required. If the variation pertains to adding or enhancing rights of any classes, 
then also the compliance with the provisions of Section 106 is necessary. It has 
been held that a variation which affects only the enjoyment of a right without modi- 
fying the right itself does not fall within the purview of Section 106 {In re. Hindus- 
tan Geneffll Electric Corporation, A.I.R, 1909. Cal. 672). Once the variation is 
effected in strict consonance with the provisions of Section 106, it is complete, no 
fiirther steps being necessary to adopt it (In re, Rampurla Cotton Mills Ltd. 53 
C.W.N. 11) Further, in the event of the variation of right being a part of a schenae 
of arrangement with the intervention of the Court under Section .^91 (this is exclu- 
ded from the syllabus). Section 106 will be inapplicable (In re. General Electric 
Cprporatian {St^ra\). 

If the minority feels ©pressed or prejudiced by the variation as aforesaid, then 
Section 107 will have to be invoked. 

In the light of the above-mentioned provisions, the procedure which is gene- 
rally followed in regard to variation of rights attached to a particular class of shares 
is as under : 

K meeting of the shareholders, holding the shares of the class, rights attached 
to which are sought to be altered, is convened. (The quorum for a meeting shall be 
« least 2 persons pr«ent in person or by proxy in the case of a private company; 

the case of a public company, the number of members present should be 3.) If 
m meeting passes the special resolution then variation can be proceeded with 
iSection 170(2)(b); Section 174(1)]. ^ * 

Sbveholders holding not less than 10%, in the aggregate, of issued shares 
Of that class, being persons who have not consented to or voted for the resoluUon 
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for the Tarifttion of the rights, may apply to theCoort to bitva the variatioa ea»> 
celled. The application has to be made within 21 days from the date of paestii^ 
of the resolution. In the cate where an application hw been made, the vaiiatkm 
shall be effective only after it has been confirmed by the Court. The decisioa of 
the Court on any such application shall be final. If the Court hat made an wder, 
the company must, within 30 days after the service on the ctnnpany of any order 
by it, forward a copy of it to the registrar (Section 107). It would be wcwth 
noting in this context that sub-division of shares it not tantamount to variation. 

Voting rights of a member : Section 87 governs the voting rights of membme* 
Every holder of an equity shares has the right to vote, by virtue of his share in the 
capital, on every resolution placed before the company. And his voting right on a 
poll shall be in proportion to the amount paid up on his share. A member’s right 
to vote on a poll may be exercised by him personally or throng a proxy. 

Every holder of preference shares has a right to vote only on a resolution 
which directly affects the rights attached to the preference share capital. A resolii- 
tion for the winding up of the company or the repayment or the reduction of hs 
sheer capital is deemed to directly affect the rights of holders of preference shares. 
Where prefe^nce shares are cumulative as to dividend and -the devidend thereon 
has remained unpaid for an aggregate period of not lets than 2 years preceding tha 
date of any meeting of the company, the preference shareholders shall have the 
right to vote on every resolution placed before the meeting. On the other hand, 
if the preference shares are not cumulative as regards dividend, then the boldere 
thereof will be able to exercise the above-mentioned extended right of voting only if 
dividend due on shares has remained unpaid for not less than 2 years ending with 
the expiry of the financial year immediately preceding the commencement of the 
meeting or for an aggregate period of not less Ann 3 years out of yean ending 
with the expiry of the financial year aforesaid. In all the adove cases, the right of 
preference shareholders to vote on a poll shall be in the same proportion as riw 
capital paid up on such shares bears to the total paid up equity capital of the com- 
pany. Dividend on preference shares, whether declared or not, shall be deemed to 
be due on the last date of the period specified for payment in the artidea or other 
instrument executed by the company in that behalf. Alternatively, if no such date is 
specified, the dividend, shall be deemed to be due on the day immediately foUowiog 
such period. The provisions stated above are, however, subject to the proviriona 
of section 89 and si^ion 92 (2) which we shall discuss hereunder, 

A company can, by making a provision in the articles, restrain a shacdmtdtf 
from exercising his voting rights in respect any share registered in his name e« 
whid) any call or other amount due hu not bees paid or on which the company 
haa a lien or exerdsed a lien. But a public company or a pcivata company whkft Is 
a subsidiary of the puUic company cannot prohibit a member ftom Voting. im tbs 
groond that he has not held bis shiun or other interest for a ^edBad periSd Iwfbjn 
the time of voting or on any other ground enqit as mantionnd above. 
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Aa issue of share with disproportionate voting rights is prohibited.^ No 
company formed or issuing capital after April 1, 1956 can issue any equity share 
capital carrying voting rights, or rights^ as to dividend capitaf or otherwise whidi 
are disproportionate to the rights as regards previously issued equity capital of the 
company (Section 88), That is to say, Section 88 prohibits the issue of shares with 
disproportionate rights not only as regards voting rights which must, without variation 
be in conformity with those declared by Section 87 but also as regards dividend or 
eapiur Since the prohibition does not apply, as is apparent from Section 88, to ^ 
preference shares, it boils down to this that preference shares may carry different 
fights as to dividend, capital or otherwise, depending upon the terms of issue of 
shares, although, as regards voting rights, they must conform to the provisions of 
Section 87 (discussed above). 


It is true that excessive voting rights on share capital before 1-4-1956 are 
terminable, under Section 89, by the end of a period of one year after 1-4-1956. 

Nothing in section 85 (relating to thetwokindsof8harescapita0,86(relat- 
iog to new issue of share capital consisting of two kinds), 88 (relating to pro- 
hibition of issue of shares with disproportionate voting rights) and 89 (regarding ter- 
mination of disproportionately excessive voting fights in existing companies) shall, 
in the case of shares issued by a public company before the commencement of 
the Companies (Amendment) Act, 1974 affect any voting rights attached to the 
shams as to dividend, capital or otherwise. Further, nothing in Sections 85 to 89 
Shall apply to a private Company, unless it is a subsidiary of a public company 
For the removal of doubts, it i, declared that, on and from the conunencemeiit of 

the Compame, (Amendment) Act, 1974, the provision, of Section 87 ihall 
tpp ym relation to the voting Tights^ltached to the preference share, issued by a 

preference shares issued by a 
DaMmBhwr ifkl*^***’ ^ reference to a public company (in this 

S^a s?bSdiflrv*if^ construed as including references to a private company which- 
^ a subsidiary of a public company (Section 90 as amended by the 1974 Amendment 


niini ^ ®*y» »o authorised by its articles, accept from any member the 

tometiineiil ^ * d** SI) : 
■Mr tt«Kl in n«d of ’’ J° « '» 

I**'. 0, ./to' ... />.:’“ i;;: iJ'oSJLTrfZ' 
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whkhewr b Mriier a psbiiecompaoy IlmHadlby diaret iHthetto iitae ftartihcf dMm 
witbio tbe limito the antboriied Mfritil. In micb drcnoiittoeet. tbe dircdofi of 
tbe oooipoay mutt fint offer such ftardier shares to tbe ezistiog equity shareboMcn 
in pfoportioa, as nearly as circnmstanoes admit to tbe capital paid up. on their shares 
at tbe time of thefuither iuue. The company must give notice to each offfie 
equity sharehdder. giving him the option to buy the shares offered to him by tbe 
company. The shareholders must be informed of the number of shares he has the 
option to buy. At least IS days must be allowed to each of the equity shareiudderi 
to consider whether he would exercise his option or not. If the shardiolder does 
not accept the offer within the said IS days, then he shall be deemed to have dec* 
lined the offer. In that case or if he declines the offer, the director can proceed to 
dispose of those shares in such manner as they may think most beneficial to the com* 
pany. Unless tbe company’s articles otherwise provide, the directors must under Sec. 

81 (iXc) state in the notice of offer tbe fact that the shareholder has also the right to 
renounce the offer, in whole or in part, in favour of some other person. That some 
other person or persons may or may not be member or members of the company. If 
the person in whose favour the renunciation is made, declines to buy the shares reno* 
unced by the equity sharehoiders in his favour, the director may proceed to dispose 
of all those shares in such manner as they may think fit ; the equity shardiolders y 
cannot for a second time exercise the right of renunciation on the ground that the 
persons in whose favour the renunciation was first made has declined to take the 
shares comprised in the renunciation [Section 81 (1)]. 

However, the company may, by a special resolution at a general meeting decide 
•that the directors need not offer tbe shares (in tbe further issue) to the existing 
equity shareholders and that they (the directors) may dispose of all the shares (in 
the further share capital) in any manner whatsoever. Where a special resolution 
is not passed but an ordinary resolution is passed allowing the directors to dispose 
of the further shares in the manner most beneficial to the company, the directors 
may do so, without giving any option to the existing equity shareholdars, proridea , 
the Central Government has sanctioned such issue after being satisfied that the 
most beneficial to the company [Section 81 (lA)]. The impact of this provisioi 
is that the manner of distribution of any further shares, decided to be issued b] 
the Board of Directors, may be changed and the shares may be issued wholly o: 
partly to any person otherwise than in accordance with sub-section (1) discussei a 
above. But either a special resolution must sanction it, or an ordinary resolutioi I 
topetber with the Central Government’s approval would be necessary. Unless th I 
issue to such person or persons is beneficial to the company, the Central Govern I 
meat will not accord its approval. f 

It has been held by the Supreme Court that neither S. 81 (I) (c) nor S. 81 (LA ! 
would apply to a private company which has become a public company by virtue < 

S. 43 a but has retained in its articles the three matters referred to in S. 3 (1) (iii 
The provision contanicd in S. 81 (1) (c) of the Companies Act, 1956, csnaot be eoi 





itnicd io t iDfimar which will lead to the segation of the option eiercised by a pri?te 
company which has become a public company by virtue of S. 43A to retain in its 
aniclei the three matten referred to in S. 3 (1) (iii). Both these are statutory provi- 
sioiii tod they are coutaioed io the same statute, and must be harmonised, unless 
the words of the statute are so plain, are unambiguous and the policy of the statute 
so clear that to harmonise will be doing violence to those words and to that policy. 
The policy points in the direction'*, that the integrity and structure of 43A 
provJso^companics** should, as far as possible, not be broken up. Since S, SI (l) 
(e) of the Companies Act, 1956, is subject to the qualification 'unless’ the articles of 
the company otherwise provide*, while interpreting that section and allied provisions 
of the Act it would be necessary to have regard to the relevant articles of association 
of a company. In the contest in which a private company becomes a public company 
ondcr S. 43A and by reason of the option available to it under the proviso, the 
word ‘provide’ must be understood to mean '‘provide expressly or by necessary 
implication”. The necessary implication of a provision has the same cflFcct and 
relevance in law as an express provision has, unless the relevance or what is nece- 
laarily implied is excluded by the use of clear words. Considering particularly the 
fcnesii of S, 43A*provi8o*companie8”, in order to attract the opening words of cl. 

} (c) of S. tl (1), it is not necessary that the articles of the company must contain an 

wprcM provision otherwise than what it contained in cl. (c). [Needle Industries 
y -Needle Industries vndNewey {India) Holding Ltd- and Others 
(/vd/) 51 Comp. Cas- (5. C.) 743 at pp 745-746], 

do not apply; (a) to private companies; or 
(o; to the increase of the subscribed capital of a public company caused by the 
of an ophon attached to debentures issued or loans raised by the company, 
auch*}^ ^ subscribe for shares of the company, or (ii) to convert 

dehlJL provided that the terms of issue of such 

*'>' Central Oovernmenl before Ibe inne 
rflbedebeoio,M„,U,e,ei.in,„f,h. or., ineooformit, .ithlberoirTf 

or Joans other than debentures issued to, or loans obtained from the Govemm.«r 
or .M tatio, epeoifed b, the Ce.t,.l G,„„o„ie„, ,bi. 

eiSto.e^r'rir/liX't":.'"’"' 

Cwrament bolder of the 

J Iiaei.<nirai Government, m imposing the terms and 
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wiHriom, to wittat it tV* wjud Itofciiclal poritionofthe compuqr 
ttetanMflftktiww ofthtdebeatnntorpf thelouuM the cue maybe, the rate 
of i aiare m payable tbereoa, the capital of the company, its loan liahilitiea» ita 
laearrea, Ita prafta daring the pteoeding 5 yean and the curtent market price of the 
aharm ia tte eompaa^r* It moat take all theae facta into account befote impoaing 
the tcran and eonditiooa of the convenion into aharea. Such an order can be made 
if^ in the opinion of the Central Government, it ia neceaaary to do ao. A copy of 
eveiy anch order iaaned by the Central Government mnat be laid in draft before 
each Hooae of Parliament while it ia in aeaaion for a total period of 30 d^ya which 
amy be oompriaed In one aeaaion or in two or more aucceaaive aeaaiona If the terma 
and oonditiona of the converaion ordered by the Central Oonemmeot are not 
aoeaptohle to the company, the company may, within 30 dayafrom the date of 
oomanmication to it of each order or within anch fhrther time aa may be granted by 
tfw Coart, appeal to the Court in reaped of those terma and conditions. The 
dedoioa of the Court, on anch appeal ataall be final and conclusive and Wnding both 
on the company and Central Government. 

Yon should note that since the Companies Act, 1936 did not prescribe for a 
wrtttm application for allotment of shares, there can be an oral ofTer for the pnrpos* 
and allotment on its basis. Therefore, once the allotment hat been made on the 
basis of such an oral offer for allotment of shares under Section 81 , the absence of 
a written application cannot be subsequently impleaded, so as to question the 
allotment. [Ste Ayyangaf Spinning and Weaving Mills Ltd. v. V. V. V. Rajendra A 
others (1973) 43 Comp. Cas. 225]. It should further be noted that the issue and 
allotment of shares in payment for (a) property sold or transferred or (b)' goods or 
aaaebinery supplied or (c) services rendered to the company in or about the formation 
or promotion of or the conduct of business which would not fall within the purview 
of Section 81, it being applicable only when the company proposes to increase its 
subscribed capital by allotment of shares to the public. Where the articles empower 
the directors to issue and allot shares aa fully or partly paid up in full or part pay- 
ment for the said purposes and the allotment was made pursuant to this power, then 
only it would be outside tbs ambit of Section 81 (Ibid). 

Ettspa to be token by a ceoqpany ia respect of farther shares : (i) To wait till 
the period of 2 years after its incorporation has elapsed. 

(ii) To see that the rights shares (i. e., issue of further shares or right of pre- 
emption) is within the authorised share capital. Otherwise the steps relating to the 
increase of company’s capitri will have to be taken. 

(HO To obtain the permiuion of the Controller of Capital Issues by following 
the prooedntes laid down by the Capital Issues (Control) Act, Exemption Order and 
the Apfdication Rules framed thereunder, if the issue to be made is beyond the 
ezem^on limit of Rs. 50 lakhs in 12 months. 

(iv) To call a Board meeting so as to->-(a) consider the proposal for rights 
iseue nd the proportion in which the same shouf t be issued ; (b) fix up the date, 
time, plaoe ai^ afeada for the general meeting, if for increase of capital the permi- 



IS 


MioD of the feneril meetinf it.reqaired wider tiie erticlee dt e^etiiNi ; (e) poae a 
tpeciel rewlntion of the rifhtt iherei (further thtrei) are to be iiened to the member 
filtered on i particular datCi ai under Sectioo 81> the word* holderi of eQnity 
•harea" have been held to mean not only the regiatered equity ahare-holdera of the 
company but all the holdera of the company, whether or not registerd and 
accordingly draw up agenda, 

(v) To isaue noticea of the general meeting with aoitable explanatory atatement 
if neceaaary, and to hold the meeting and pasa the resolution. 

(vi) To file the resolution, if it is a special resolution, together with the exida- 
natoiy statement, with the Registrar in form 23 within 30 days of the passing 
thereof (Section 192 which is excluded from your syllabus). 

(vii) To call another Board meeting and approve thereat : (a) letter of 
rights and matters in respect thereof ; (b) the dates of closing the Register of 
Membetsand Share Transfer Books if they are to be closed. If the decision is in 
favour of the closure of the books then to complete the procedure in respect thereof 
and (c) whether to ofiTer additional shares in case some members do not take up 
rights shares. 

(viii) To obtain permission of the Reserve Bank if rights shares are to be allot- 
ted to non-residents. 

(ix) To issue letters of rights to all members entitled to rights shares stating the- 
rein amongst others, the number of shares offered and the time-limit being not less 
than IS days from the date of the offer, within which the offer, if not accepted, will be 
deemed to have been declined [Section 81 (iXb)]. If the articles do not provide other- 
wise, the offer shall be renounceable one and the said letter shall mention this fact 
[Section 81 (!) (c)]. A person cannot exercise the rights of renunciation in second 
time [Section 8 1 (2) (b)]. 

(x) To complete the steps regarding allotment and issue of share certificates 
during the period between the receipts of applications and the last date fixed for 
accepting the offer. 

(xi) To dispose of the shares at the absolute discretion of the Board of the 
Directors in such a manner as it thinks most beneficial [to the company, on the 
expiry of the period specified in the notice aforesaid, or on the receipt of earlier 
intimation from the person to whom such notice is given that he declines to accept 
the shares offered. 

(xii) To complete other formalities, for example, issue of allotment letters, 
filing of allotment return, issue of share certificates, etc. 

Cenversiaon of sharca late stock : “Stock” is au aggregate of fully paid 
•hares that have been legally consolidated. The consolidated amount is divisib le 
into fractions of any amount, regardless of the nominal \alue of the shares *i«t 
have been consolidated. It thus represents a part of the capital of the company 
fWIy paid. ' 

By virtue of the powers contained in SecUon 94(lXc) of the Act, a compady 
limited by shares, if authorised by iu articles, may by mMos of a resolution 
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«t t feoenl meetiog altet the conditiom of its memoraedum with a view to eoAveit* 
iof all or aoy of ita fully paid aharea into atock and also reconvert ita atodt into 
ahaiea. However, the company cannot iasue stock ab initio. It must iune aharea 
and after they are fully paid up, convert them into stock. 

The main advantage claimed for atock is that it is transferable in any deno- 
mination which is not limited to the nominal '.yalufe of the share converted into a 
^ stock. This advantage may be limited by such a regulation as contained in the 
proviso to Regulation 37 of Table A. This regulation runs thus r’"provided that 
the Board may from time to time fix the minimum amount of stock transferable 
so however, that such minimum shall not exceed the nominal amount of shares 
from the stock arose”. 

Alteration of share capital : In terms of Section 94, a limited compare 
having a share capital may, if so authoriseu by its articles, alter the conditions of 
its. memorandum in the following manner : 

(a) by increasing its share capital by such amount as it thinks expedirat by 
issuing new shares ; 

(b) by consolidating and dividing ail or any of its share capital into share 
of larger amount than its existing shares : 

(c) by converting into stock or reconverting it in the manner stated above ; 

(d) by sub-dividing its shares or any of them into shares of smaller amount 
than what is fixed by the memorandum, so however that in the sub- 
division the proportion between the amount paid and the amount, if 
any, unpaid on each reduced share shall be the same as it was in tha 
case of the share from which the reduced share is derived ; 

(b) by cancelling shares- which, at the date of the passing of the resolution 
in that behalf, have not been taken over or agreed to be taken by any 
person and by diminishing the amount of its share capital by the amount 
of the shares so cancelled. 

\ 

The powers conferred by Section 94 shall be exercised by the company in 
general meeting and shall not be required to be confirmed by the C 9 urt. A cancella- 
tion of the shares under Section 94 will not amount to a reduction of share capital 
within the meaning of the Act. If the articles do not contain the provision enabling 
alteration of the capital, then the company must first alter its articles by a special 
resolution and then obtain the necessary powers. The powers of alteration may 
then be exercised by passing an ordinary resolution of the company in a general 
meeting unless the articles require a special resolution. 

Within 30 days of the shares having been consolidated, converted, sub-divided, 
redeemed or cancelled or the stock having been reconverted, notice should be 
given to the Registrar specifying- the alteration made. The Registrar shall make 
the necessary alterations in the memorandum or articles (Section 93). Where a 
company having h share capital has increased \L capital beyond the authorised 
oqiital or has increased the numbers of its members beyond the registered number, 
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notice theieof it required to be ^iven to the Regietrar within 30 days of the pauisf 
of the resolution authorising the increase (Section 97j. 

Share ca^tai to stand Increased where an order is onde onder Seetlaa 11(4) : 
The provisions in this regard are contained in Section 94A, inserted anew bjr 
the Companies (Amendment) Act, 1974. (Section 81(4) empowers the Central 
Government to convert its debentures or loan amount in a company into capital. 
Any such conversion has naturally the effect of increasing the ahare capital of 
the company. Section 94A has been enacted to provide for the same. Sttbiectioaa 
( 1 ) and (2) of Section 94A provide that where the Central Oovemmcnt or aay 
public financial institution has converted its debentures or loans into capital^ tha 
capital of the company shall stand increased by an equal amount and tha 
company's memorandum shall stand altered accordingly. Accordingly tojsab-aaetion 
(3) of Section 94A, in either case mentioned in sub'sections (1) and (2) the Caatral 
Government is requited to send a copy of the order to the Registrar and aty* to 
the company. On the receipt of such'order from the Cenual OoveraaMiit, the ' 
company shall file in the prescribed form, within 30 days from the date of each 
receipt, a return to the Registrar with regard to the increase of capital. On tha 
receipt of the Central Government’s order as aforeiaid and the return from the 

company, the Registrar shall carry out the necesaary alteratione in the memo* 
fAnduiD of the cooipajoy, 


V * !!“ **'■ “l‘ed reserva capital) is the portion of the share 

Mpita whi^ has not been already called up. This reserve share capital is aot 
wpable of being called up except in the event and for the purpose of tte company 

comp.., borrow CD a,. • 

r<i 0 hlhnmi th, anjlrmilcnof th/ Cirnn r^uL ' 

And in particular by ; » oe iti share capital m any nray 

a. ».p« rf M» 

«« leprcMbtcil b, <>•» lw» kilt orli 

depreciated ; ^ of the asseU haa 
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(c) ptying off any paid>ap share capital which is in eioess of the wants (ff 
the oompany ; or 

(d) any other way approved by the company. 

Redaction in (b) and (c) may be made either in addition or iriflioiit 
eztingaishing or reducing the liability of the members for uncalled capital. 

Reduction of share capital may in reality 'take three forms, namriy* (i) 
reducing the value of shares in order to absorb the accumulated losses suffered 
by the company without any payment to the shareholders ; (ii) extinction of lllbiKty 
in respect of capita] not paid up ; and (iii) paying off any paid-up share c a p it al 
and/or extinction of liability in respect of capital not paid up. Only itt fbP 
circumstances referred to in (ii) and (iii) is the interest of creditors really in^lusd. 

After passing the special resolution under Section 100, the company hint to 
apply under Section 101 to the Court for an order' confirming the reduction. After 
the petition for Court's confirmation ha» been filed, the Court must settle tbt iktt 
of creditors who are entitled to object, e.g.. the creditors having'a debt or a claim 
admissible on a winding up. For settling it, the Court must ascertain the nanses of 
those creditors and the nature and amount of their debts or claims. Tha Oooit 
may publish notices fixing a day or days within which the creditors not anisred 
on the list are to claim tobe so entered or are to be excluded from the right of 
objecting to the reduction [Section 101(2Xb)l. 

When a creditor (entered on the list) whose debts or claim is not dis^ac g s d 
or has not been determiced, does not consent to the reduction, then the Court has • 
the power to dispense with the consent of that creditor, on the company securing 
the payment of the debt or claim by appropriatiig the full amount or the amount 
fixed by the Court [Section 10l(2Xc)]. 

However, the Court has discretionary power having regard to any special 
circumstances of the case to direct that the provsions of Section 101(2) shall not 
apply as regards any classes of creditors [Section 101(3)]. 

As regards the "special circumstances", these must be such at would 
convince the Court that with reasonable foresight it can be said that the proposed 
reduction of capital would not adversely affect the relevant creditor and would not 
render them any worse off than if he had attended and objected to the application 
for confirmation [Re. Lucanic Tempscule BlllarJ Hall (London) Ltd. '(1 96S) 3. All 
E. R. 879). 

In regard to every creditor of the oompany, who under Section 101 is 
entitled to object to the reduction, if the Court is satisfied that either his consent to 
the reduction has been obtained or his debt or claim has been discharged, or has 
been determined or has been secured, then it may make an order confirming the 
reduction on^sneh terms and conditions as it thinks fit (Section 102(1)]. 

The Court may order that the words "and reduced" [be added to the name 
of the company for certain period. The Court may further require the company 
to publish the reasons for the reduction aLd the causes which have led to it 
[Section 102(2)]. 
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Btgitmthm of otia tad mlimtet 0 / ndaetiu : Accordiag to Se^tkn 103, 
tbe Regutnt must register the order and miaates (approved by the Court) ot 
reduction. It must be doDe:())oD tbe production of an order of tbe Couit 
contirinm; tbe reduction, and (ti) on tbe delivetyofa certified copy of tbe ordCT 
And mmutes approved by the Court. 

The certified copy of the order must show the fotlowiag items, aitmely ; 

(i) The amount of share capital ; 

(ii) the number of shares into which it has to be divided ; 

(iii) the imounc of each share ; and 

(iv) tbe amount, if any, at the date of ref istration deemed to be paid up 
on each share 


On registration of the order and the minutes, but not before, the reardatioa 
shall become effective. The notice of the registration must be published in such 
a manner as the Court may direct. The Registrar then will isinc a certificate 
which will be conclusive evidence that the requirements of the Act u to the 
reduction have been complied with and that the share of the company U onh thnt 
as stated m the minutes. The minutes shall “be deemed to be substituted for the 

wrreiponding part of the memorandum thereby altering tbe memoniidiHB witkto 
the meaning of Section 40 ; rnsmm 


Therefore, tbe copies of the memorandum which will be issued subseoaentlT 
must be in accordance with the alteration. wqneatly 

LlaMUty of m^bera in reqiect ef redoced shares : Under Section 104 
on. reduction of share capital, the extent of tbe liability of an, pasV««eLnt 

(a) the amount paid on shares or the reduced amount if .t,v t- u • 

deemed to have been paid thereon by the member ‘ and ' 

(b) the amount of the shares as fixed b, the'minutes of reduction 

b.pp,„ u,.., .r.„ 

meaning of tfcc provisions of Sections 434 of the Act within the 

(a) every person who was a member of the company at : 

of the order for reduction and minutes is liable^n^,. registration 

debtor claim an amount not exceedine th,. for the payment of 

brf«relbb due of of o,d„^d ' 

woundup, the Court, on the application bv the ^ (W if the company is 
his Ignorance, may settle a list of contributories and Proof of 

orders on the contributories settled on the list as if thev "><1 enforce calls and 
riw in a winding up. ordinary cootributow 



Bt^Ktha of aiarc capital fa. itafaMttioa of ahare capital ; Section 100 
of tiie Companies Act provides for tiie reduction of capital. For this, tiie artidas 
must give the authority : it is not enough to provide for it in the memorandum* 
If the articles do not sp authorise, then these must be altered by a special resolntien 
first and thereafter a second special resolution will have to be passed to reduce 
the capital, in the manner proposed. Reduction of capital may be a reduction in 
the nominal capital, reduction at the same time in issued capital, a reduction m 
the paid-up capital or in the capital that has been issued but not paid up (e.g., whara 
an uncalled liability is cancelled). 

The term “diminution” denotes a cancellation of the authorud but not 
Issued capital or as Section 940Xc) of the Act states it, the cancellation of 
“shares which at the date of the passing of the resolution in that behalf have not 
been taken or agreed to be taken by person”. 

Section 94<3) specifically states that diminution doei not constitute a redue* 
tion within the meaning of the Companies Act. The expressions “diminution of 
share capital” and “reduction of simre capital” differ from each other in the 
following respects : 

(1) Reduction may involve reduction inter aUa of issued capital, whereas 
diminution may be in respect of authorised capital but not ofiwued capital. 

(2) If the articles authorise the procedure, diminution can be effected by an 
ordinary resolution, while reduction (which also need authoritatioo by articles), 
can be effected only by a special resolution. 

(3) Diminution needs no confirmation by the Court [Section 94(2)], but 
reduction needs such confirmation (Section 101). 

(4) Where a company is ordered to add to its name the words “and reduced” 
these words shall, until the expiry of the period specified in the order, be deemed 
to be part of the company's name [Section 102(3)] ; but such a provision does not 
exist In the cese of diminution of share capital as envisaged in Section 94 (lKc)« 

(5) la the case of diminution, notice is to be given to the Registtai within 
30 days from the date of cancellatioa whereupon the Registrer shall record the 
notke and maJte the necessary alteratioa in the memorandum or articles or bott 
[S. 9S(lX04t (2)]: whereas ia the case of reduction, a more rfetailed prooednre 
regarding notice to the Registrar has baen prcecribed by Section 103, tboufb there 
is no such time limit as aforesaid (Le., 30 days). 

Frokibitioit on pute/uue, by tbe eompany, on Its own shares : According to 
Section 77(1), no company (whether limited by shares or limited by gnamntee nod 
having a share capital) can bay its own shares unless the coaseifuent reduction of 
capital heflfected and sanctioned in parsuadceof the provisions of the Companies 
Act. 

Further, under Section 77(2), no publio company and ila private aubiidigriei 
can five any fiouicial assistance in whatever way for the purpose of or in connection 
with a purchase or subscription made ori <> be made by any peraon or for any 
ahanaintbe eompany or in ita holding eomptny. But this prohiMtion does not 
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Mteod to .( a) the leodiog of money by a backing company in the ordinary course 
of itt business ; or (b) the provision by a company, m accordance with any 
scheme for the time being in force, of money for the purchase of or subscription 
for fully-paid shares in the company or its holding campany, being a purchase or 
subscription by trustees of or for shares to be held by, or for the benefit of, employees 
of the company, including any director holding a salaried oflBce or employment 
in the company ; (c) the making by a company of loan equivalent to one's 6 naocths’ 
•alary or wages to a bona fide employee (other than a director manager) so as to 
enable him to parchase of subscribe for fully paid-up shares in the company or its 
holding company for their own bend its. Contravention of these provisions renders 
the company, and every officer of the company who is in default, punishable with 
fine eiunding up to Rs 1000. It may further be noted that the right of a company 
to redeem any shares issued under Section 80 or under any corresponding provisions 
in any previous companies law remains unaffected by the above-mentioned provisions. 

, = A cannot issue shares m disregard 

« SKtion 79. It may issue at a discount, shares of a class already issued only if 
all the following conditions are fulfilled. 

The issue must have been authorised by a resolution passed by the com- 
^ ^ nJMting, and sanctioned by the Company Law Board (C.L.B.) 

which the ihare!*'^ resolution must specify the maximum rate of discount, at 

hy te AmenJln? A . “> Section 79 

exceeds 10%, unless the discount specified in the resolution 

discount nmy bral oVcd^ * ^''*ber Percentage of 

fc) aLI. T. i orcumstances of the case. 

the date on which the'eorapanv ware 'r'*! ***?•*'* 

(d) lASti; Z a % Je ilstd ar‘VT“'”" 

tDOnti^s after the date of the r i n • ^ discount have been issued within 2 

•n»iy to the C.L.B.J for its sanction*^ ©rising the said issue, the company may . 

l^«Per to sanction. Ly do so C.L B. think.it 

of th P"«Pectns relating to thelsuTofThe <b.nk. fit. 

Of the discount allowed on the issue of th/ ^ particulars 

^ not been written off at the date of th ““©h of that discount as 

Win^umce with this requirement will render tT*" A default in 

of who is at fault punishable with fine ert/r *^“ company, and every officer there- 
Oirnctor*. llabiiltv ! / ‘o Rs. 50 

fe^hacase, the directors ren^thc nkwes at a iiwoBai^ 

the extent of the amount of discount a *'*^^*^ compensate the company 
2® ooceptor of .hares, in such J' ^.C. 654]. SeJ 

‘be .hares (He ‘b® company the amount 

^^bewonldhavetodoafthe JXZV/Sa%? Cb- 318]. 

“tion 79 are aot satisfied, despite 
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ibttut du(t be 4id aot baow tbe legal effaei ofbie coatrat to take dni* at a 
diacount or that the memorandam or article* give the directors the power |a 
issue shares at a discouot. [Welden v. S^ffitry (1197) A-C. 229 ; Re Pitkin Stfttg}, 
But the allottee may avoid liability to ta^ the shares if he applies oo dlscoveiy at 
illegality of the discount allowed without delay, before coamencemeat of the 
winding up of the company, to have his name removed as a shareholder provided 
he has not otherwise agreed to keep the shares Midland Electric Co. (ItSg) 60 
L.T.; (1892) Bom. 672J. 

issue of shares at a premiHa : There is no provision in the Act, wfaidi 
can prevent a company from issuing a share at a premium, e.g. Rs. 100 share at the 
price of Rs. 125. But a sum equal to the aggegate amount of value of the 
premium of those shares must be transferred to an account described as “share 
premium account”. The word ‘amount’ rpfers to a cash premmm and the word 
‘value’ to a premium other than cash. Shares issued for a consideration other. Uttn 
cash will be treated as having been issued at a premium if the value of the assets in 
consideration of which they are issued is more than the nominal value of the shares. 
Where a holding company, formed for tbe purpose of amalgamating two 
existing companies, acquires assets of a greater value than the nominal value of 
the shares issued by it in exchange for the existing shares of tbe amalgamated com* 
panics ; it is required to transfer tbe excess value of the assets acquiitU to its sharo 
premium account {Head Henry & Co. v. Ropner Holdings Ltd. (1951) I ALL E.I1. 
944], Thus, it is clear that a company can issue shares at a premium also for a 
consideration other than cash. 

^The provisions of tbe Act relating to reduction of share capital (except. as 
provided in Section 78) apply as if the share premium account was tbe paid-up sbuo 
capital of the company. According to the provisions of Section 78(2) the share 
premium account can be utilised only for the under-mentioned purposes : 

(a) la paying up unissued shares of the company to be issued to members 
of the company as fully paid bonus shares : 

(b) In writing ofif the preliminary expenses of the company : 

(c) In writing off the expenses of or commission paid or discouat allowed 
on any issue of shares or debentures of the company ; 

(d) In providing for the premium payable on the redemption of any re- 
deemable preference shares or of any debentures of tbe company. 

There is no prohibition in the Act against issue of shares at differeatial 
premium The value at which' tbe acquirer of shares may pay in excess of the ^ 
value for acquiring the shares, depends upon the contract between the company and 
the acquirer of such shares [C.I.T. v. Standard Vaamm Oil Company A.I.R. (1966) 
S.C. 1393]. 

Share certificate : A share certificate is a document of title issued by dw 
company declaring that the penon named therein is the owner of a spedfied 
number of shares in the capita! of the company. As regards the status of a share- 
holder, it has been decided that he is not in the eye of law part-owner of ito 
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ta. cbu|«l !>» KWM"- »”^ "‘..^ 1,. ”._ i, ,„ ertopp,! (ilrtrav. 

^“^TSS’l^fA-CW; j«» f*" 

\j^‘‘%toppelu)o*^^ent ■■ Where a company states that shares are Mly 

paid uV it caanot later contend that they were not. unless P"®®“ ^ ® ^ , ' 

Z certidcate knew that the shares were not- in fact fully paid up 

itr(l897) A.C. 156. It has also been held in hnotber case that the honu/de 

holder of the share certificate, who bad no notice that the shares were no acuay 

paid up fully, could sell those shares away as fully paid to a person who knew tW 
thty wtrt not ftilly paid so as to give the latter a good title to shares as fully 
ttU bacawa tha latter derived title froth the transferor who had a good title 


{OtfaMaiV(lJ92)17Bom.672I. . • a a 

A oartfficatai however, docs not confifib the existence of an equitable interest 
in the abate and as luoh, the company owes no obligation to a person who boldg 
•uoh an Interest. The title of mortguge, tWh whom a share certificate and 
blink tracifer have been deposited, may be defeated by the borrower lelling all the 
ahana and procuring the registration of the purchaier by obtaining a duplicate 


eartUlctte. The purchaser, In such cases* would obtain priority over the mortgagee, 
lince the mortgagee would have no remedy against the company [Reiriford v, Janus 
K$ith Blackman and Co. (1905) 1. Cfa. 296]. 

Section 84 provides that 8 certificate under the common seal of the company 
which specifies any shares by any member shall be prima facie evidence of the title 
of the member to such iharei. The certificate is not conclusive proof of the title of 
the member, specified in the certificate, to certain shares mentioned therein. To the 


iharebolders this evidence is nseful insofar as that it enablea him to prove, hit 
title to any aham that he might be desiring to transfer, pledge, or charge. A share 
certificate, however, cannot be described as a “share”. It is juit prlma facie evidence 
of the title to a share or shares presented by the certificate [Gopal Paper Mills Ltd. 
V. C.l.T. Central Calcutta (1966) 1 Com. L.J. 174], 

Section 84(2) provides that a company may renew or issue a daplirate 
oertificate if it is proved to have been lost or destroyed or having been defaced, 
mutilated or tort, after the certificate ii surrendered to the company. Section 84(4) 
makes it oWigatoiy for cohipanies to follow the rules prescribed by the Government 
in r^iard to the following matters ; 

(i) The manner of isiueor renewal of a certificate or issue of a duplicate 
tbcTcoC 
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Oi) The ftmn of a certificate (original or renewed or a dnpUcata thcrcoO- 
(iii) The particulars to be entered in the Register of Members or in the 
register of renewed or duplicate certificate. 

(5v) The form of such registers. 

(v) The fee on payment of which the terms and conditions, if any, including 
terms and conditions as to evidence and indemnity and reimbursement 
for expenses incurred in connection with investigating evidence on 
which a certificate may be renewed or duplicate thereof may be issued 
[The Companies (Issue of Shares Certificates) Rules, I960]. 

The Company Law Board, having discovered that a certain group of com- 
panies had been fraudulently issuing duplicate, triplicate, sometimes quadruplicate 
share certificate without the original certificate having been surrendered to the 
company, framed the foregoing rules. There are rules which have been issued 
by virtue of the provisions of Section 642(l)(b). The principal provisions there- 
under are briefly summarised below : 

Rule 3, *'Board’ means the Board of Directors of the company or a 
committee thereof consisting of at least two directors if their number does not ex- 
ceed 6 and on the number exceeding 6, of at least 3 directors ; also that at least 
half of the members of the Committee of the Board concerned with the issue of 
shares shall consist of persons who arc not the managing or whole-time directors or 
representatives of directors or to whom provisions of Section 261 arc applicable. 

Rule 4 (1). Before a share certificate can be issued, the Board must pass a 
resolution to that effect and cither the letter of allotment or fractional coupons of 
requisite values shall be surreadcred to the company. Where such documentary 
evidence is not available due to the same having been lost or destroyed* the Board 
shall prescribe such reasonable conditions as regards indemnity and payment of 
incidental expenses which the company may have to incur in investigating the 
evidence for the purpose of proving the title of the shares. 

Rule 4(2). A certificate cannot be issued in exchange of sub-divided or 
consolidated share or m replacement of defaced, torn, old, decrepit, worn-out 
ones or where the cages on reverse for recording transfers have been duly made 
use of, unless the certificate in lieu of which it is issued, has been surrendered to 
the company. 

Rule 4(3) The duplicate share certificate must not be issued in lieu of the 
lost or destroyed share certificate, without prior consent of the Board having been 
obtained or without payment having been made of fees not exceeding Rs. 2/- and 
on such reasonable terms as regards evidence, etc., as the Board thinks fit. 

Role 5. (1) Every certificate must contain the name or names of persons who 
arc owhers of the shares to which the certificate relates and amount paid up thereon. 

Rule 5(2). Where a certificate has been issued in replacement of an old 
certificate, such a fact must be entered i ^ the face of the certificate and against the 
stub or counterfoil. 

Role 5 (3). When certficate is issued in lieu of one lost or destroyed, It 
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ttOft contain the sUleiaest '^Duplicate iasiied >a lioo of oertttMitt No. *’ in 

idditioo» the word 'duplicate’ aball be atisiped or punched in boM tolteri icroca 
the face of the share certificate. 

Kale The share certificate must be isinad under the coaamon aeal of the 
eompaiiy which rauit be affixed in the preseooe of two dlrectora or their attorneys 
and tha Secretary or any other persons appointed for the porpose by the Board. 
Alaoy all these persons must sign the share certificate. One of the two directors 
nnst be a person other than the managing or wholetime director. 

Kale 7. Particulars in respect of the certificate issued under Role 4(1) must 
be entered on the Register of Members against the names of persons and in 
trhese favour the certificates have been issued, indicating the date of the issue. 
Similarly, entries must also be made in respect of certificates issued under Rule 
4(2) and (3) in a register of renewed and duplicate certificates indicating against 
the names of members* the number and date of issue of certificate* in lieu where- 
for the new certificate has been issued* Both these categories of entries should be 
authenticated either by the Secretary or. by a person appointed by the Board. 

Sale R All forms intended for the issue of share certificates must be printed 
under the authority of a resolution of the Board and a person appointed by the 
Board shall be in the custody of all blocks and other equipment of their priodng. 

BileP. The Managing Director* if any* but otherwise every director of the 
company must be responsible for the safe custody of all books and documents 
pertainiog to the issue of share certificate. 


Ditie* of tlw companies as to the share certificates: Secioa 113 rcouircs 
that every company must, unless the conditions of shares provide otherwise. 

delivery the certificates of all shares allotted or trans- 

i ‘he application for registration of a transfer (that is, transfer duly 
rtampedand otherwise valid but not including such a transfer as the company is 

•Mh"shmr°”“*'*‘'‘* and it is not so registered) of any 


Penalty for Impersonation of aharehoMers: If any person deceitfully im- 
personates an owner of any share or interest in the company, or of any share warrant 

iiSSSriS Srr-r---' 

l«*lenorn.,.,r,»i, r T"’’ *"'* 
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the company it to authorited by its articles and permission of the Central Oovera* 
ment has been obtained. (Table A contains regulations permitting issue of share 
warrants). Further, share warrants to bearer can be issued only in respect of fully 
paid shares. Dividend coupons are attached to the share warrants providing for 
the payment of fhture dividends on the shares specified in the warrants. 

The particulars under Section 1 15 which must be entered in the Register of 
Members upon the issue of a share warrant are as follows, namely ; 

(i) the fact of the issue of warrant ; 

(ii) a statement of (he shares included in the warrant, distinguishing each 
share by its number ; and 

(iii) the date of the issue of warrant. 

A private company cannot assume power in its articles to issue sharo 
warrants. Since share warrants are transferable by delivery, such a conditioo 
would be opposed to the restriction on transferability which is an essential require* 
ment in the case of a private company. 

The articles of a public company may provide that the bearer of a ihnc 
warrant shall be deemed to be a member of the company for the purposes defined 
by the articles. However, bolding of a share warrant does not operate as a qualt* 
fication for being a director of a company, where such is required under tbi 
articles. 

On the issue of a share warrant to a member, his name must be struck off 
the Register of Members. But the bearer of warrant shall, subject to the articles of 
the company, be entitled on surrendering the warrant for cancellation and paying 
such fee to the company as may be prescribed from time to time by the Board of 
Directors, to have his name entered as a member in (he Register of Members. The 
company shall be responsible for any loss incurred by apy person by reason of the 
company entering in its Register of Members the name of a bearer of a share 
warrant in respect of the shares therein specified without a warrant being surrendered 
or cancelled. 


Calls on shares. Regulations 13-18 of Table A of Schedule 1 to the Act 
deal with calls on shares. 

A ‘call’ be defined as a demand made by a company on its shareholders to 
pay the whole or a part of the balance, remaining unpaid on each share at any 
time during the continuance of a company. A call can also be made by a liquidator 
in the course of the winding up of the company (Ramchandran v. Manickam (1941) 
A.I R Mad. 565). If a part of the uncalled capital of the company is treated as a 
reserve capital, a call cannot be made in respect of such capital during the continu- 
ance of the company ; it can be made only on liquidation (Section 99). From the 
time a call is made, the amount called up becomes a debt due to the company with- 
in the meaning of Section 36(2) ; as such the company is entitled to charge interest 
on it during the period of default. ^ 

Furtbermoie. if any stuns. which are due on allotment or if calls are not paid* 



tteatke dirKtvn may, if u> empowered by the articles, forfeit the shares. Bat 
th^ may do so only after giving a notice to the sharsholdef&to this effect. 

The Board of Directors alone is empowered to mahe a call. The power can* 
■ot be delegated to a director or to a committee of directors or to any other officer 
of the company (Section 292). A call on the shares falling under the same class 
anist be made on a uniform basis. Shares of the same nominal value, on which 
different amounts have been paid up, are not deemed to fall under the ‘same class’ 
(Section 91). The Board's resolution makibg the call must specify the amount 
«f mU per share and the time allowed for its payment. The calls are made 
and are payable according to the conditions prescribed by the articles of the 
company. A call must not cxceced l/4th of the nominal value of shares or be 
payable at less than one month from the date fixed for the payment of the last 
preceding call. 

Bnt before we conclude our discussion on calls we have also to know how 
payment in advance of calls is treated by a company. A company may, if so 
authorised by the articles, accept from any member the whole or a part of the 
amount remaining unpaid on any shares held by him although no part of that 
*®®**®t has been called up fSection 92 (1)]. The amount so received or accepted 
is described as payment in advance of calls. When a company receives payment in 
advance of calls, the consequences will be as follows : 

(i) The shareholder is not entitled to voting rights in respect of the moneys 
so paid by him until the same would, but for such payment, become 
presently payable (Section 92 (2)]. 

The shareholder's liability to the company in respect of the call for 
which (he amount is paid is extinguished. 

The shareholder is entitled to claim interest on the amount of the call 
otAe extent payable according to articles of association. Jf there arc 
no profits, it must be paid out of capital, because shareholder becomes 
me creditor of the company in respect of this amount. 

The amount received in advance of calls is not refundable 

shareholder ranks after the creditors, 

•hLhoi? ^ his amount with interest, if any, before the other 
iHarcnoIdcrs are paid off, 

“ .il'.iic® ot oils most be exercised 

‘'‘’'“'"“'S' ‘’f>l''‘»o.p..y(S,ke-.e.s. 

duties conveyance of the 

Pw)from a shareholHer \ represented in a share in the com* 

ofbecominfa member Subilct T !? ^ * ®®®her to a person desirous 

articles of the company 

I, bis fharw (Section 82). The transfer must h!^ '^ht to transfer 

ftr July Stamped and executed kJ j ‘ instrument of trans- 
Jehalf of the transferee specifyina or and by or on 

Ib. tt* oceoMb. of U» 

“ , oauwfcd to the company atoBf. w ith the 


(ii) 

(iii) 


(iv) 

(v) 


(vi) 
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certificate relating to the ahares. or if no toch certificate i« in existence, along with 
a letter of allotment of the shares [Section ]0S(1)1. For effecting a valid transfisr 
of the shares, the procedure prescribed by Section 108 most be followed. 

To check the tendency to -hold share under a blank transfer, Section lOS 
of the Act provides for certain remedial measures for transfer of shares. Bat 
before we go into that, we must know what this ‘blank transfer’ after all is. You 
know that the ownership of shares in a company is generally transferred from one 
person to another by the execution of a document by the seller and the buyer. 
This document is variously described as a ‘transfer instrument’ or ‘transfer deed* 
or simply ‘transfer’. But in a blank transfer, the seller only fills in this name and 
signs it. Neither the buyer’s name and signature nor the date of sale is filled in 
the transfer form. This will enable the buyer to sell the shares again to a subse* 
quent buyer without filling bis name and signature. The process of purchase 
and sale can be repeated any number of times with the blank deed and, be can fill 
in his name and date and get it registered in the company’s book. For such ulti* 
mate transfer and registrations, the first seller will be treated as the transferor. 

The widespread practice of blank transfers which was prevalent before the 
Companies Act, 1956, lent itself to certain abuses, the most important of which 
were : (I) avoidance of transfer stamps ; (2) concealment of the identity of the 
real beneficial owners behind their nominees ; (3) evasion of tax by suppression of 
‘secret’ profit invested in holdings on blank transfers. 

Based on the recommendations of a commission of inquiry, the law amended 
in 1965 and 1966 imposing certain restrictions on the system of blank transfen 
designed mainly to limit the period of currency of blank transfers. These are : 

^Al Every instrument of transfer, before it is signed by the transferor, must 
be presented in such form as may be prescribed, to the prescribed authority for 
endorsement thereon of the date of presentation. It may be noted that the Company 
Law Board has invested this authority in the Registrar of companies. 

(B Thereafter, the said instrument shall, if it is executed by or on behalf 
of the transferor and the transferee, be delivered for the registration to the com-> 
pany : (i) in the case of shares dealt in or quoted on a recognised stock exchange 
at any time before the date on which the Register of Members subsequent to the 
date of transfer is closed for the first time or within two months from the date of 
such presentation whichever is later ; (ii) in any other case, within two months 
from the date of such presentation [Section 108(IA)]. 

The above mentioned provisions arc not applicable to transfer of shares held!: 
(a)b^a company in any other body corporate in the name of director or 
oomiriec pursuant to Section 49(2) or (3) ; or (b) by a corporation owned or con* 
trolled by the Central Government or a State Government in any other body 
corporate ; or (c) in respect of which a 'declaration has been, made to the Pnblie 
Trustee under Section t53B. 

- These exem^oni are opm^ative only [ ’4he following two conditions aib ooooH 
plied srithi namely : (i) if U>e company or corpotatioa referred to in (a) ft (b) abovo 
•tampa or otherwise endorseson the form of transfer the date on whieft it deeidea 
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Public Tnistec mentioned in (c) abotre stampi or otherwiee eodones on the form 
ooder hie seal, the date on which the form is presented to him ; (it) if the ingtniment 
of transfer, complete in itself, is delivered to the body corporate in whose share 
capital such company or corporation has made the investment in the name of 
Itsdirertorornominne.ortothe company in which such share is held in trust; 
this completed instrument of transfer is to be delivered as aforesaid within two 
months of the date, so stamped or otherwise endorsed. 

Another exemption has been made in respect of shares deposited by way of 
security for the repayment of any loan advanced to, or for the performance ox 
any obligation undertaken by such a person when these are deposited with (ii the 
State Bank of India ; or (ii) any scheduled bank ; (iii) any banking company 
other than a scheduled bank of financial institution as may have been approved by 
the Central Government ; or (iv) the Central Government or a State Government 
or any Corpoivtlon owned or controlled by the Central or the State Government, 
Thii exemption can be availed of, if the following conditions are complied with, 

. namely, (i) that the bank, institution. Government or Corporation stamps or 
i. ‘ otherwise endorses in the form of transfers ; (a) the date on which such shares are 
* returned to the depositor ; or (b) the date of release of such shares for sale, when 

" the depositor has defaulted in the discharge of his obligation ; or (c) the date on 

which the instrument of transfer relating to such share is executed where the bank, 
institution, etc., intends to get such shares registered in its own name ; (ii) that 
the iostrament Is delivered to the company within two months from the date so 
•tamped, or endorsed. 

Another exemption has als5 been made in respect of any share which is 
held In any company by the Central Government or a State Government in the 
name of its nominee, except that every instrument of transfer which is executed on 
or after 1-10-1966 in respect of any such share should be in the prescribed form. 

All the abovementioned exemptions are contained in Section 108 (IC). To 
mitigate any hardship, the Government may. on an application made to it in that 
behalf, .extend period mentioned in Section 108(IA), (IB), and (IC) by such 
^rther time as itVay deem fit whether such application for extension of the period 
is made before w after the expiry of the periods aforesaid. The number of 
extensions so grated together with the period of each such extension must be 
ahown in the AnnuM Report laid before the Houses of Parliament under Section 
638 [Section 108(10)1 

Thus you will wave noticed that generally transaction by way of blank 
transfers cannot run bwond two months. In order to avoid practical difiScnltiet, 
V exemption has been presided in a number of specified cases discussed above. 

' Are li* Securities Contracts (Regulation) 

I h^i- ^’i. ** " fbr the bolder of any security whose name appean in the 

' - i:* *‘*“‘®* security, to receiVe and retain any dividend 

1 2?^“ eowpany, in fesjteet fttereof fbr wy year, notwifhstaiMRng t&at the 



company for being regietered in his own name within 13 days of the date on 
which the diiridend became due. 

When a shareholder intends to transfer only a part of his holding to, a single 
transferee or different parts of his holding to 2 more transferees, then he will not 
be able to part with his share certiScate. In such circumstances, he must lodge the 
certificate with the company along with the instrument of transfer at its registered 
office and request the secretaiy, manager or other officer concerned, to make a 
note of the shares transferred by him to the transferee This process is known as 
'lodging the certificate’*, and “certification” is the act of noting by the secretary* 
etc., and stating that the share certificate has been lodged with the company. 
When only a portion of the share is transferred, the company usually issues a 
ticket to the transferor for the balances of the shares Which have not been trans- 
ferred. Such a ticket is called a 'balance ticket*. 

. Certificate does not operate as a warrant by the company as to the title of 
the transferor ; it is merely a representation that documents showing a Prima facie 
title of the shares mentioned in the instrument of transfer have been produced to 
the company ; and the company is liable to any person who acts on the faith of an 
erroneous certification whether made negligently or fraudulently (Section 112). 

Restriction on the acquisition of shares : This topic is contained in Section 
108A which has been introduced for the first time by the Companies (Amendment) 
Act, 1974. It requires the previous approval of the Central Government for 
acquiring equity shares of a public company beyond a certain limit. Section 108A(1) 
provides that if an individual, group, constituent of a group, firm, body corpo- 
rate under the same management, jointly or severally, directly or indirectly, pro- 
poses to acquire the equity shares of a public company or private company to the 
extent of, along with those (if any) already held, 25% of the paid-up equity share 
capital of the company, then such ah acquisition shall require the approval of the 
Central Governraent. Under Section 108A (2), an acquisition in contravention of 
the said provision, i.c., without the previous approval of Vhc Central Government, 
shall render the acquirer punishable with imprisonment for a term extending up 
to 3 yean, or with fine extending Up to Rs. 5,000 or with both. 

Restriction on the transfer : Under Section 108B (1) if a body corporate ot 
bodies Corporate under the same management, bolding 10% or more of the 
nominal value of the subscribed equitv capital of another company, propose transfer 
of any such shares, it sftall intimate the Central Governm ent about the proposal. 
Such intimation shall include a statement as to the particulars of the shares 
proposed to be transferred, the name and address of the transferee and the shares, 
if any, already held by him (i.e., the transferee) in that company and such other 
particulars at may be prescribed. 

On the receipt of the aforesaid intimation, the Central Ooveroment may by 
order, direct that no such share will be \ Tansferred to the proposed transferee. 
But, before the issue of this order, it must be satisfied : (a) that such transfer is 
likely to result bs a changeiti oompositiou of the Hoard of Directors of the 
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preclude the body corporate or bodies corpoTatc from intimating in accordance 
with the aforesaid provisions, to the Central Government its proposal to transfer 
the shares to any other pjrsoh What docs this prov.sion imply ? Let us explain its 
implication by means of an illustration Suppose X Co. Ltd. intimates the Central 
Government about its proposal to transfer its shares to Y Co Ltd., but the 
Central Government restrains the transfer under Section 10813 (2)(a). Now, by 
virtue of the said proviso, X Co Ltd, in spite of the rejection of its proposal, can 
intimiitc the Central Government about its, next proposal to transfer its shares to 
A Co Ltd , instead of Y Co Ltd Ff the shares are those of a company engaged 
in any industry specitied in Schedule Xlll to the Act, then the Central Government 
shall order the shares to be transferred to its own self or to any corporation 
owned or controlled by tho Central Government [Section 108B(2) (b)]. On such 
an order being made, the shares stand transferred to the Central Government 
or as the case may be to the corporation owned or controlled by the Central 
Government. But the Co^itral Government or the corporation, as the case may 
be shall pay the murA:ef w/tfeof the shares so transferred If the share js quoted 
on a stock exchange, tlien the ‘market value’ means the value quoted thereat on 
the date of file Centrat Government’* order; if the share, is not quoted at any 
sfocif exchange, then the market value means the value mutually agreed upon 
between the holders of the share and the Cemral Qovcrnmer.t. or corporation and, 

the Court [Section 

J08B p) together with th,5 Explanation thereto). Where there is no dispute aa 
regards value the paymen'i shall be made forthwith. But, ,n cas- of any dispute 
as to the market value, such value as estimated bv the ConrrVi rll . 

«0day, ils po«et shall n.» ,08 b (5)J. For'cMTawiIIira'lnh"*' ' 

of Section 108B, every body cornnrat,. . t^’e provisions 

ISatlion 1080(6)1 ■■.pn.onmentfor a u,m meodioe ,o 3 years 


.0% more or ,he .oS." ^ :r,f r ■**™*'- 

having a place of business in India cannot transfer such .hi* f 

or Indian company except wiFb t hi« Indian citizen 

And the Central Govemm ent shall not rc^*se*thir'^** Government. 

that the transfer would he p«i„dic,aUo7h^^^ 

wntttVcttiofloftWsprovistenMwt i [Section 108C(I)]. For 

in Seetha I08B (t5) fSectioa lOSC (2)J. T ^ * provwons ere the sane mentioned 

i/CSS ,r ** *'"• 

*>■>' I* that conseomnt »*.* 
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the company is tikciy to take pla.ce. apd that sacli cbao^ would he prcjadicial to 
the interest of the company or to the public interest, I't may reftrain the company 
from giving effect to the transfer. Whepe the transfer hat alrea<i^y been regis^tered, 
the Central Government may direct not to permit the transferee his nominee or 
proxy to exercise any vote or other rights attached to the shares. Similarly, 
where the aforesaid transfer has not been registerd, the Central Government 
may direct not to permit any nominee or proxy of the tranferor ta exercise any 
voting power or other rights attached to the shares [Section 108D (1)}. Ifa 
direction of this kind has been issued by the Central Government, then the shares 
shall stand revested in the transferor and he shall refund the price to the transferee 
paid by the ‘latter to the former [Section 108D (2)]. If the price is not refunded 
to the trdnsferee within 30 days from the date of the direction, then the Central 
Government shall on the application of the transferee, order the refund ; sneh 
order may be enforced as if it were a decree made by a Civil Court [Section 108 D 
(3)], After making such refund, the transferor becomes eligible to exercise his 
Voting or other rights attached to such shares or block of shares [Section 
108D (4)]. 

Time within which refusal to be communicated : The Central Government ii 
required to grant its approval under Section I08A (relating to the proposal for 
the acquisition of any shares) and Section 108C (relating to transfer of ShartI Of 
foreign companies) within 60 days from the date of the receipt of such request, 'tf 
the application is not rejected within this time, then the Central Government it 
deemed to have granted approval Section lOSE]. 

Penalty for contravention of Section JOB A, 108B or 108C : Every person srtid 
exercises any voting or other right in relation to any share acquired in contravention 
of the provisions of Section 108A, Section 108B, or Section 108C shall be puniib- 
abie with Imprisonment for a term extending upto 5 years ard shall also be liable to 
fine [Section I08F(1)]. If any company gives effect to any voting or other right 
exercised in coutravention of any of those Sections as aforesaid, then the company 
and every officer of the company, who is in default, shall be punishable with fine 
which may extend tc' Rs. 5,000 or with imprisonment for a term extending up to 
3 years, or with both [Section 108F(2)]. 

According to Section 108G, the restrictions contemplated by Section 108A, 
108B, lose or i08D do not apply to transfer of shares of the following companies, 
namely, (a) aay company in which not less than 31% of the share capital is held 
by the Central Government ; (b) any corporation (not being a company) estab- 
lished by or under any Central Act ; and (c) public financial institution specified by 
or under Section 4A. 

References in 'Sections 108A, 108B, 108C and 108D to shares or share capital 
(as the case may be) shall be construed as references to shares or share capital 
respectively, of a body corporate owning any undertaking to which the provisions 
of Part A of Chapter III of the Monopolies and Restrictive Trade Practices Act, 
1969, apply, and any reference in Sections 108A, 108B and 108C to "same manage- 
ment" shall be construed as a reference to "wme management" as defined in danse 
(g) of Section 2 of the MRTP Act 1969 (Sectioa IIMH as tmeoded by the 
O^ead menQ A ct, \9TJ with eSect from 24-12«7^. 



Scitotnitioa by a Compaay af tnmta af partly paM thana • By Section 1 10. 
fts application for the registration has to be made either by the transferor or by the 
transfwe, Thti is in addition to execution of the transfer form. Where it is made by 
the transferor and the shares sought to be transferred ttt partly ptOd, the company 
oust serve notice of the application upon the transferee. If the transferee does not 
raise any objection'to the proposed transfer within two weeks from the date of the 
receipt of the notice, the company may register the transfer if it so decides, and 
(tie oeme of the transferee in iu Register or Members as if the applicaUon 
»as made by the transferee himself. The notice is to be given by a registered 
addressed to the tranferee at the address given on the transfer form. The 
letter will be dccmc-d to have been duly delivered after 48 hours from sending of 
the letter. The provision is intended to warn the transferee about his liability 
for future calls on the shares. 

Under Section 108(11, a company shall not register a transfer, unless along 
with the application for registration of transfer, the proper instrument of transfer, 
duly executed both by the transferor and the transferee, has been delivered to the 
company together with the certiiicate or, if no ceriiticate exists, the letter of allot- 
ment. Under Section 108(1A), the transfer instrument has to be in the prescribed 
form. Before this form is signed by or on behalf of the transferor and ^fore any 
entry is made therein, it has to be presented to the prescribed authority, being • 
person already in the service of the Government, who shall stamp or otherwise 
endorse thereon the date, on which it is so presented- Thereafter, the said instru- 
ment ibsU be executed by the transferor and the transferee and completed in all 
other respects. Then it shall be delivered to the company. Where the shares are 
quoted on or dealt in on a recognised stock exchange, such form shall be delivered 
to the compiny within 2 months from the date put on the form by the prescribed 
authority or before the Register of Members is closed, whichever is later ; in any 
other case, the delivery has to be made within 2 months from the date put on 
the form by the prescribed authority. 

Fewer to refuse registration and appeal against refnsal : Section 111 (1) 
provides that nothing in Sections 108, 109 and 110 shall prejudice any power of 
the company under its articles to refuse to register the transfer or transmission by 
operation of law of the right to any shares or interest of a member in, or deben- 
tures of the company. In this context, we shall consider a leading r s v f 

Two issues came up for decision in Rangpur Tea Association Ltd v. Mokhan 
Lgl Samaddar (1973) 43 Comp. Cas 58. First when can directors refuse to 
register the transfer of shares? It was held that since a member of the company 
has an unfettered right to transfer his shares to another person, the directors 
could refuse his application for registration of the same only if the articles of 
association of the company empowered the Board of Directors to so refuse. That 
is to say, a transferee under a valid transfer enjoys the absolute right to be regis- 
tered, unless the company hat assumed specific power under its articles to rcAise 
to register. It is true that the Companies (Amendment) Act, 1965, has introduced 
the words ‘or o^erwise', but it has not thereby created any additional or new 
power for the company. Secondly when cgnthe discretion to refuse registwtioa 
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be exercisetble by the directori ; whether it is exerciseablc when the tranKferee 
made attempts previously to wind up the compaoy ? Held : where the articlea 
confer an absolute direction on the directors to refuse registration, it is to be 
exercised only on honafide grounds. That is to say, it can be exercised if it is in 
the interest of the company as well as the sbartbolderi as a whole. Simply because 
the transferee made previous attempt to wind up Che company, it would not be 
said that the directors acted lawfully in refusing to register shares in the name of 
the transferee. 

If the company refuses to register any such transfer or transmission of 
right, then ft must serve notice of the such refusal both on the transferor and the 
transferee within two months of the date on which the instrument of transfer or 
inttmation of such transmission was delivered to the company. The aggrieved part 
has the right of appeal to the Central Government (where the company is a public 
company or a private company which is a subsidiary ora public company) against 
the refusal of the company to register the transfer of transmission, or against 
failure on its part, with m the period mentioned in Section 111 (2) either to register 
the transfer or transmission or to send notice of its refusal to register the same 
[Section 111 (3)]. The above-mentioned appea) to the Central Oovemment against 
the refusal to register a transfer or transmission must be made within two months 
from the date of the receipt of the notice of the refusal. But this appeal against 
the failure by the company within the period mentioned in Section 111 (2) eitherto 
register the transfer or transmission or to send notice of its refusal to register the 
same must be made within two months from the expiry of the period referred to in 
Section ill (2) [Section 1 ! 1 (4)]. The said appeal to the Central Government 
must be made by a petition accompained by such fee not ex'ceeding Rs. 50 
as may be prescribed by the Central Government [Section lll(4A)j. The Central 
Government, after giving >otice to the parties concerned and reasonable oppor- 
tunity to make their represcotations, may by order in writing, direct either that 
the transmission or transfer shall be registered by the company or that it may not 
be registered by it. If the Central GovemflieDt directs in favour of the registration 
of transferor transmission, then the company must give effect to ibis directioa 
within 10 days fiom the date of the receipt of the order (Section 111 (5)]. Before 
passing the aforementioned order, the Central Government may require the com- 
pany to disclose the reason for its refusal to register the transfer or transmisiioo. 
If the company fails or refuses to disclose the reasons then the Central Govern- 
ment may presume that the disclosure, if made, would be unfavourable to the 
company (Section 1 1 1 (5A)j. 

In the case of a private company which is not a subsidaiiy el |iie publiq 
company, where the right to any shares or interest of the member in, or debentures 
of, the company is ttansmitted by a sale thereof held by a Court or other public 
authority, provisions of Section 111 (3) Co (7) shall apply as though the company 
is a public company (Section 111 (8)]. It is further provided that the Central 
Government may instead of an order under Section 111 (5) discussed above, pees 
an order directing the company to registei^ the transmission of the fright mlm 
any membm or members of the company (ii)ccified in jibe order) aeqatreslhef^ 
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t case [Proviso to Section JIJ (8>J. 
, a jjLilJiiy it does not give the 


d on p.,m».lo.l.= P..rcha<«, . pa.d b, t.m 

olhrsiimaslhe Ctmialiiovcromenlnr., dciaapoe 10 bt reaioDable compenta- 
tionforthc right ;n oin.unisti>i,i.. . 

Forged rran>fers A fo-ged K.’ider 
transferee concerned any title to the bh.ires it the company acts on a forged 
transfer and removes the name of the real owner ftom the Register of Members 
then the company is bound to restore the name of the real owner on the register 
as the holder of the shares and to pay him any dividends which he ought to have 
received (Ikirton v North StufforJihire Rwlway Co 3S Ch. D 456. People Insurance 
Co. Lid r Wood&Co Ltd (/P6/) 31 Comp Coi 63.) 

Thus, if by forgery, A obtains a certificate of transfer of shares from a 
company and transfers the shares to a purchaser for value acting in good faith, i.e., 
without the knowledge of the forgery, such purchaser does not get a good title to 
the shares so transferred, bera ise a forged transfer is a nullity and Cannot be a 
source of a valid transfer of ;■ 'e But the company shall be liable to compensate 
the purchaser in so ia ' ,is ili company had issued a certificate of transfer and was 
therefore estopped from Ccuying the liability accruing from its own act. The 
ioDocent purchaser for value acting upon the faith of the certificate issued by the 
company could validly and reasonably assume that the person named in the 
certificate as the owner of shares was really the owner of the shares represented 
by^he certificate. [Bolkls Consolidated Co. v. Tomkinson (1892) A.C. 1961], If ai a 
result of the forged transfer, the name of the true owner of shares is taken off the 
Register of Members, he can compel the company to restore his name to the 
register. He can also claim .iny dividend which may not have been paid to him 
during the intervening period [Barton v. North Staffordshire Supra]. Likewise 
transferee must take care that he is not getting a certificate from the company on 
a forged transfer, because in that case the transferee shall be liable to indemnify 
the company against the consequences of the damages which may have to be paid 
by the company to the true owner of the shares [Sheffield Corporation f, Barclay 
1905) B.C. 392). The person who even without any negligence brings about a 
transfer is liable to indemnify the company against its liability to the onwer o1 
shares whose name was taken off from the register as a result of the forged transfer. 
[Sheffeld Corporation v. Barclay Supra; Starkey v. Bank of England (1903) A C 
104J. 

Transmission of shares \ It takes place when shares are transferred undci' 
the operation of law, either on the death of the registered shareholder or on i s I r iig 
adjudged as insolvent, it also takes place where the holder is a romr>,.oy if 
goes info liquidation Upon the death, the shares of the deceased vest ii hm 

executors or administrators and the estate becomes lub.e for calls if the slurvs are 
notfuJlypaidup. in the like manner, the official assignee or the reccv -i asth-' 
caae may be, is also entitled to be registered as a member in the placsofth- 
Ihareholder who has been adjudged an insolvent [R. B', Key and Sons (1902)1 
a. 4673. However, the executors or administrators may decline to be registered 

!JiSl? "?*.*?*• the legal representatives, by virtue 

Of Section 109, thaU be entitled to tnmafer the ihares of the deceased irrMpective 
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of whether they are partly paid or fully paid. Similarly the official assignee .has 
the statutory power to transfer the shares under Section 58 (I) of the Presidency- 
Towns Insolvency Act. 

The distinction between transfer and transmission, thus is that the former is 
the effect of deliberate act of the member whereas the latter is the result of 
operation of law on the death or insolvency of a member. Again unlike a transfer, 
in the case of the transmission of shares, an execution of any instrument of transfer 
IS not required. Transmission is recorded by the company on the basis of evidence 
showing the entitlement of the transferee to the shares. No stamp duty is payable 
on transmission of shares, it being a part of the estate of the deceased which has 
already borne duty; nor does the company charge any fee for registering a 
transmission. 

Forfeiture and surrender of shares: Forfeiture is the remedy for the non- 
payment of calls or instalments of call of or other sums as premiums due in respect 
of shares. Such a power can be exercised only if the articles expressly so provide 
and the procedure laid down thereunder is strictly adhered to. The effect of the 
forfeiture of a member’s shares is that he ceases to b: a member. If the shares are 
partly paid, then he is discharged from the liability qua shareholders to pay the 
balance of the amount due on tne shares. (But the articles may reserve the liability 
in respect of sums already called up but not yet paid by him, in which case this 
creates new liability and be will be liable for these sums as an ordinary debtor 
and not as a shareholder.) Limitation begins to run from the date of forfei- 
ture. 

You have already noticed that a company can forfeit shares for non-payment 
of calls only if it has taken powers (most companies do so take) in the articles 
for the purpose. Further, in Naresh Chandra Sanyal v, Calcutta Stock Exchange 
Association Ltd. (1971) 41 Comp. Cas. 51 (S. C. ), it has been held that fotfei- 
ture of shares for non-compliance with any other engagement than to pay calls 
is also valid, provided the articles stipulate so. Nonetheless directors should exercise 
this power carefully, for in the case of any irregularity, the dispossessed share- 
holder may have the forfeiture annulled. The power of forfeiture is required to be 
exercised bona fide, in the interest of the company; it must not be collusive or 
fraudulent. 

The procedure to be followed in this regard is laid down in Regulations 29 
30,31 and 34 of Table A of Schedule I to the Companies Act, 1956. These are 
outlined below ; 

(i) If a member fails to pay anp call (or instalment of a call) on the day ap 
pointed for payment thereof, the board may, at any time thereafter, during such time 
as any part of the call for instalment remains unpaid, serve a notice on him requir 
ing payment of so much of the call (or instalment} as is unpaid together with any 
interest which may have accrued (Regulatiob 29). It may be noted that a proper 
notice U a condition precedent to forfeiture and even the slightest defect in the notice 
will invalidate the procedure. [PiAHe Passenger Service Ltd, v. M. A. Khada’ 
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v; 

' TJ'i 


(1965) 1 Comp. L. J (S .C.)J. The notice must disclose sufficient information as to 

*’’'T)“TVc“Lresa.d notice must fa) mention a further day (not being earlier 
than eipiry of 14 days from the date of service of the notice ) on or before which 
the payment required by the notice is to be made, and (b) state that if the 
is not made on or before the date so mentioned, the shares in respect of which the 

call was made would be liable to be forfeited. 

UsuallVi along with the abovc-nvontioned notice an extract js sent froro tuc 
articles of association, showing the directors’ power to forfeit shares. If the 
requirements efthe notice are complied with, any share in respect of which notice 
has been given, may at any time thereafter, before the payment required by the 
notice has been made, be forfeited by a resolution of the Board to the effect. 

A duly verified declaration in writing that the declarant is a director* 
the manager or the secretary of the company and that a share in the company hai 
been duly forfeited on a date stated in the declaration shall be conclusive evidence 
of the facts therein stated as against all persons claiming to be cnutlcd to the 
sharei. 

As regards surrender of shares both the Act and Table A are silent. The arti* 
cleg of companies, however, often empower the directors to accept the surrender 
of shares. Courts too recognise it on the principle that it relieves the directors of 
the necessity to go through the formality relating to forfeiture. Although sur* 
render and forfeitures have almost the same effect, yet they differ from each other. 
Surrender is effected with the assent of the shoreholder, whereas forfeiture is a 
proceeding in im/rw/w (j.e., against a reluctant shareholder) v. 

(1887) 12 Ca? 4J7J]. But a surrender of shares which arc not fully paid can 
only be accepted where forfeiture would be justified. [Bellerly and Ra^^land and 
Marwoods Steamship Co. (1902) 2 CA. 14). 

Where the company pays any consideration for the surrerder of partly paid 
up shares, the surrender will be invalid, inasmuch as it will amount to purchase 
by the company of its own shares. Unless there arc special circumstances, e.g., 
where the surrender is a part of compromise, every surrender of shares, whether or 
not fully paid up, involves reduction of capital, which is unlawful’ without the 
sanction of the Court, But if it does not result in the reduction of capital e.g., if 
the surrender is in ex; hange of other shares of the same nominal value, it has 
been held in a leading case that it can be accepted without leave of the Court but 
doobts'bave been cast on this decision by leading textbook writers tike, PatBtr. 

Thus, it may rightly be said that surrender of shares in a company is a short- 
cut to forfeiture. 

CapItaliMtion of Profit: It can only be done if the articles of the company 
wntain provisions in regard thereto (Regulations 96 and 97 of Table A of Schedule 
I). It means that profits which otherwise are available for distribution among the 
divided among them in cash, but the shareholders «» allotted 
f^uther shares (bonus shares). Capital profito. share premium and capital redemp- 
^aerve account can also housed for the purpose of isauing fully p.idboBu, 
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According to the proviso to Section 205(3), it is perinissi1{^ for comptn]r to 
cspiUliM its profits or reserves for the purpose' of issuing fuliy paid*uy bonus sham 
or paying up any amount for the time being unpaid on any shares held by t!kt 
members of the company. 

The procedure as regards the issue of bonus shares has been laid down hi 
Regulations 96 and 97 of Table A. This is as follows : 

A resolution is to be passed by the Board recording its decision to issue 
bonus shares. On the recommendations of the Board, the company is to resolve in 
the general meeting that : (a) it is desirable to capitalise a part of the amount for 
the time being standing to the credit of any of the company’s reserve accounts, or 
to the credit of the profit and Joss account, or otherwise available for distribution 
and (b) such sum be accordingly set free for distribution in the specified manner 
amongst the members who would have been entitled thereto if distributed by way 
of dividend and in the same proportions. 

The sum mentioned in the preceding paragraph must not be paid in cash. 
It must be applied (subject to the provision stated in paragraph immediately 
following) either in or towards, inter alia, (a) paying up any amounts for the time 
being unpaid on any shares held by such members respectively, (b) paying up in 
full unissued shares of the company to be allotted and distributed, credited aa folly 
paid up, among such member in the proportions aforesaid. 

A share premium account and a capital redemption reserve account nuty 
only be applied in paying up unissued shares to be issued to the members of the 
company as fully paid bonus shares. 

The Board must give effect to the resolution passed by the company (at 
stated above) and make all appropriations and applications of the undivided profits 
resolved to be capitalised thereby, and all aliutments and issue of fully paid shares, 
if any, and generally do all acts and things required to give effect thereto. 

Under the Capital Issues Control Act, 1947, all companies are required to 
obtain the approval of the Controller of Capital Issues for issue of bonus shares. 
The detailed guidelines for the examination of such application are indicated below 
for the guidance of such companies while seeking approval under the Cafdtal Issues 
Control Act, 1947 : — 


THE GUIDELINES FOR ISSUE OF BONUS SHARES 
Under the Capiui Issues (Control) Act, 1947 all companies require the 
prior approval of the Central Government through the Controller of Capital 
Issues for issue of bonus shares. Government have reviewed the existingjuidelines 
in this regard and have decided to revise them in certain respecta. The revised 
guidelines are given below 

1. There should be a (provision in the Articles of AMOciation of the company 

for capitalisation of reserves etc. If not, the company should pcodoce a 
Resolution passed at the Oentral Body maldng provisions in the Articles of 
Asaotdation for capitalisation. ^ 

2. Consequent to foe iaraa of Bonus Shares ii the lUbeeribed and pnid op 

Ml palled attheOenenl 
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6 . 


7. 


8 . 


9. 


10 , 

11 . 


12 


authorised cipitel Is oeceisasy. 

Body Meeting w respect of increwe i Meeting 

jjiut; 4/iouJd be indicated. ^ rwefre hwlt «** 0^ **•« 

T/.0 bonus issue is permitted to be made oat oi 

genuine profU:> or share premium CO * not permitted to be 

Reserves created by revaluation of fixed assets are not per 

Sopmt- »=>’*•' 

as free reserve for the purpose of calculation of rwdtt^ re^« t . ^ 

The residual reserves after the proposed capitalisation 
per cent of the increased paid up capital. 

A!) contingent liabilities disclosed in the Audited A^unt whi^ tove a 
bearing on the Net Profits, shall be taken into account in the calculation of the 
minimum residual reserves. 

30 per cent of the average profits before tax of the company for the previous 
three years should yield a rate of dividend on the expanded capital base of 

the company at 10 per cent. 

Dcclaiation of bonus issue in lieu of dividend is not allowed. 

The company may make a further application for issue of boMu sharea 
only after 36 months from the date of sanction by the OovemoMit of an 

earlier bonus issue, if any. 

Bonus issues are not permitted unless the partly paid shares if any eziatingt are 


made fully paid up. 

13. No bonus issue will be permitted if there is snfficieat reason to believe 
that the company has defaulted in respect of the payment of statutory dues 
of the employees such as contribution of provident fund, gratuity, bonus, etc. 

14 Capital Reserves appearing in the Balance Sheets of the oompnoies as a 
result of revaluation of assets or without accrual of cash reaonroea will 
neither be allowed to ^ capitalised nor taken into account in the eompot* 
ation of the residual reserves of 40 per cent for the pnrpoae of bonns bane. 

15. At any one time the total amount permitted to be eapitaliaed for bane of 
Bonus Shares out of free reserves shall not exceed the total amoont of paid 
up equity capita) of the company. 

16. Applications for issue of bonus shares should be aiede within one month 
of the bonus annouacement by the Board ofDireelon of the company. 

17. In case I where there is any default in the payment Ottay term loena out- 
standing to any public financial institutions, a ao objection letter from that 
institution in respect of the issue of bonus shales thonld be fnmMmd by the 
companies concerned with the bonns issue application. 

All applications for bonus issue should be signed by e peraon not below the 

rank of Director/ Secretary together with abertificatn as IbHowa 
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1. in nay capacity aa solemnly afiSrm 

that the Acta stated above u* tree to the best of my knowledge and nothing bat 
been withheld. 

Signature 

r Name in Capital letters 

Principal Officer of the Company. 

A certificate from tbe Auditors of the company in the proforma a: under 
shall also be furnished : — 

“We have verified the information furnished by the company for issue of 
bonus shares and find the same as correct. We also certify that we have received 
all the information required by us for tbe verification. 

We hereby certify that the proposal contained in the application for the issue 
of bonus shares meets all the requirements of the bonus guidelines, including tbe 
guidelines contained in paragraphs 3,9,11 and 13 in force issued by the Government 
in this regard according to the information furnished to us and to the best of our 
knowledge”. 

Signature 

Address 

Place : 

Date : 

Further, in respect of the non*residential shareholders, it would be necessary 
for the company to obtain the permission of the Reserve Bank under the Foreign 
Exchange Regulation Act, 1973. 

The aforementioned resolution of the shareholders having been passed, the 
secretariat of the company is to prepare a list of the members entitled to bonus 
shares and place before the Board of Directors for allotment (which is like the 
ordinary allotment except that it is not based upon application for shares). After 
the Board's sanction to the allotment, the secretariat of the company sends letters 
of allotment to the allottees and also a circular explaining how the allotment has 
been made. When the share certificates are signed, sealed and ready for delivery, 
^ a notice is to be sent to ahareholden asking them to exchange the allotment letters 
^ for the new share eertifleates. 

Under Section 75(l)'c) when a company having a share capital makes any 
allotment of bonus shares, it must within 30 days thereafter file with the Registrar 
a return stating the number and nominal amount of such shares comprised in the 
allojtment and the names, addresses and occupations of the allottees and a cop/ of 
tbe’resoluUon authorising tbe isMie of sneh'shares. 

Debentnn: Under Section 2(12) debenture includes debenture stock bonds 
and other securities of tbe company whether constituting a charge on the assets of 
the company or not. Debentnrw are bon^n issued in acknowledgement of any 
indebtedness. OenenUtyt bewev«r>tfce> are ' issued under the company's seal and 
contain n provision for tbe fiqtoyBBeot of {Kkcipel turn at tbe appealed dateand 
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Thoi, a debenture is an instruinect which is drawn under the seal of the 
company ; it binds the company to pay a sum of money at a fixed time with 
interesi but the debenture stock Is a debt which carr»es interest at a fixed rate ; it 
is constituted generally by a deed of covenant with trustees, and the stockholder 
obtains certificate of title. A stock is called perpetual if the principal amount of 
debt if payable not at any fixed time but only in the case of winding up or in 
case of default in paying interest. 

Let Us once again recapitulate the J/.sfjnctjon between a debenture and - 
debenture stock. The former is the dc cr'pt;(*n of an fO'itrumcnt while the latter 
if the description of debtor sum secured by an instrument Lord Lindicy has 
(fofcribcd debenture stock as the "borrowed capital consolidated into one mass for 
the sake of convenience". 

^ Pari Passu’ cUust m a debentu a nicnr,, that all the debentures of the ‘senes 

^ insufficient t> satisfy the whole 
h" . the amounts of debentures will abate 

“at)*-' use of then lot cleV>entu.es rank in 

will be payable accoul.ng to Micir niim .ne.il oider A company however cannot 

Tp^^^tn: Wiffi p^nor sene; un,^ 

the previous series ‘ ' ^ reserved and contained m the debenture deed of 

^ouglVffie ^l^w,:; pa^cZTeted • 

the execution of the deed m f u Rcgistra; within 30 days after 

.b. Of '= »o Ooo- .for 

whole senes ; (ii) the dates of fhi- r««f . • amount secured by the 

(iii) th. to. of IS r K r "" "" “'i'* ■ 

•htoipsoo or ,b. 'f created , and (iv) a general 

holders, if any. togetL witST 1 ‘^'benture. 

ofthedeedorifthereisnodepH o ^ the charge or a certified copy " 

Where w ,hVn one tS ts offs *28)."' 

the date and the amount of each issue must be L" of 

.Odo J^loo. .Sic, ,te of, he debMtoe. toS' 

’« «!.. ^ . .ood d,le „o S.f:“ f!” “’I A »»»>/.* .rM.fe«. 

Transfer of registered debentures takes olaop * the transferor, 

of shares. P'*"* in the same way as the 

« bya flo*ting^a*IjJ^b5*IUmbSoT * fixed charge 

toWe charge which is not a s^iBc cbm on^'ln^r'’ « an eq£. 

*h* company msy, despite the charge itJ «>®P*»y Thns. 

CO.®. Of husineas. "It is 

'. I II ^ 'fic at i^ieaieiaa doit' 
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amt until tbu undcrtakiog charged ceases to be a going concern or until the person 
in whose favour the charge is created, ioterveoes. His right to intervene may, of 
course, be suspended by agreement. But if there is no agreement for suspensioor he 
may exercise bis right whenever he pleases after default/’ 

On the other hand, a speciSc (fixed) charge is a charge which ts expressed to 
cover specific property like land, building, etc. Although the company uiuatty 
remains in possession of the property, it can only deal with it subject to the 
prior rights created by the charge. 

It is thus evident that a floating charge is characteristically ambulatory 
and shifting ; it flows “with the property which is intended to affect until some 
event occurs or some act is done which causes it to settle and fasten on the subject 
of the charge within its reach and grasp*’. But specific charge is a charge which 
fastens on to the property which is ascertained and definite or capable of being 
ascertained and made definite. 

The main characteristics of a floating charge as described in /{e Yorkshire 
Woolcomber^ s Association (1930) 2 Ch. 284 at 285 arc as follows: 

(a) It is a charge on a class of the company*s assets, present and future, that 
class being one which, in the ordinary course of the business, is changing from time 
to time. 

(b) Generally, it is contemplated that the company carry on its business 
in an ordinary way with such a class of assets till some events occur on which the 
charge is to settle down on the property as then existing and the charge becomes 
fixed. The moment the charge crystallises, it becomes a fixed charge. It takes place 
when some event contemplated in the agreement creating the charge occurs. e.g„ 
debenture-holders enforcing their securities on a default being made by company 
either in payment of interest or capital on the company being wound up. 

There are two major statutory limitations to the rights arising out of floating 
charge. Firstly, a floating charge created within 12 months preceding the commence- 
ment of the winding up (whether compulsory or voluntary or subject to super- 
vision), shall unless it is proved that company immediately after the creation of the 
charge was solvent, be invalid except up to the amount of any cash paid to the 
company at the time of, or subsequent to the creation of, and in consideration for 
the charge together with interest on that amount at 5% per annum or at any other 
prescribed rate (Section 534). 

(N.B. You should note that although these provisions of Section 534 arc 
excluded from your syllabus nonetheless you should read them by way of pxfs- 
iDg reference.) Secondly, floating charge crystallizes, i e., becomes fixed and conse- 
quently the security ceases to be a floating security (i) in the circumstances specified 
io the trust deed or in the debenture, upon which the charge is to become a fixed 
charge, i e., failure of the company to pay interest or to redeem the debentures as 
agreed ; ccssatJon of business by the company ; (n) if a receiver is appointed for the 
debenture holder^ either by the Court or by the debcnturcholders or thesr trustees 
under power given by terms of iss^^^of debentures ; and (Hi) if the company b 
wound up even if it is a voluntary winding up for the purpose of reeonstructioD 
Cr^pten and Co,., (1914) 1 CA* 9M). 



Under Section 1 23 of the Act, where t receiver ti appointed on behalf of the 
debcnturebolders secured by floating charge even thou^ tha company may not be 
in the course of winding up, the debts which in a winding up are to be paid in 
priority to all other debts under Section 530 shall be paid oat of the assets available 
in the bands of the receiver, in priority to any claim in respect of the principal or 
I interest to which the debentureholders with floating charge are entitled. In other 
words, prefetential debts have priority over a debentureholder's floating charge not 
only in a winding up but also when a receiver is appointed in ad ebenturebolder'i 
action. Where the bebentures are secured both by a floating charge and a fixed 
charge, such priority is applicable to the assets subject to the floating charge ; the 
fixed charge remains unaflected [j4nifion)> Vlyssex John v. Suraj Bhan (1938) AH. 869). 
The preferential payments referred to in Section 123 are to be made forthwith ODt 
of the assets that come to the hands of the receiver. If the receiver fails to do so, 
he thereby renders him liable in tort. But if his failure to ^make the preferential 
payment is the result of misguidance or inducement given by the debentureholders, 
he can claim indemnity from debentureholders. West Ministet City Council ¥ 
7Vfi;;(1936) 2 A.N.I<.{2I)]. 


Special provisions as to debentnrea : (1) The issue of debentures with 
voting rights is prescribed by Section 117 of the Act. It provides that no company 
;»halj. after the corameocement of the Act, issue debentures carrying voting 
,‘Mghts at any meeting of the company, whether generally or in the respect of 
, aarticular classes of business. If voting rights were to be attached to the deben- 
ures, the holders thereof will be placed in a much more advantageous position as 
ompared to holders equity capita It would be so because the debentureholders 
> ,v as regards repayment of the amount advanced 

If nfl ,l to exercise 

ontrol over the management which might be detrimental to the general body of 

suedSlTfh Section arc applicable oni? to debertwes 

iatwreinex'istI«Tf"'"'t’h“‘ attached to debentures 

(2) An V f . commeacement of the Act. are not affected. 

(2) Any debentureholder or any member of the company is entitled to 

. ithinTda'jrfr'l'JI^^d^eonSa"^^ securing any issue of debentures 
■inspection by any member or depentureholder (Section IIRW «lsoo^n 

iuw.Vs«t;r[Sc,r*T:3!vr »»■ “f p«- 

,! Mmpany for the recovery of fh remedies cither (i) to sue the 

.UP. 



4! 


Where however the debcntore is ucmed by e mortfeie or a chatfe, (he 
holder thereof who wUbet to realise his secnijity ood recover the itnooey doe to him, 
may resort to aU or any of the following remedies : 

(0 He may soe on bis behalf and on bebalf of other debentureholders of 
the same class t<a obtain payment or enforce his security by sale ; 

(ii) He may appoint a receiver if the conditions of the issue so permit ; 

(iii) He may apply to the Court for closure of the company’s right to redeem 
the debentures. But, in such an action, all debentureholders of the 
company, in contradistinction to those of a class, as well as the company 
should be joined as parties ; 

(tv) He may, in the capacity of a creditor, present an application for 
winding up for the principal and interest thereon ; 

(v) He may have the property sold by the trustee if the debenture trustdeed 
permits the sale ; 

(vi) In case of company’s insolvency, he may value or realise his security 
and prove for the balance of his debt, if the security is insufficient, or 
give op the security and prove for the whole debt. But he is prohibited 
from proving for interest which became due after winding up ; also be 
cannot get such interest out of his security, when arriving at a balance 
for which he can prove in the winding up. 

Registration of charge : The expression “charge” includes a mortgage 
(Section 184). Certain charges created on or aAer 1 st April, 1914, on the security 
of the company’s property or undertaking unless registered with the Registrar 
within 30 days of their creation, are void against the liquidator or creditor or 
the company. The Registrar is, however, empowered to extend this period by 
7 days for sufficient cause being shown for the extension. 

The following is a list of such charges : (a) a charge to secure any issue 
of debenture.; (b) a charge on uncalled share capita] of the company ; '^c) a 
charge on immovable property, wherever situated or any interest therein ; (d) a 
charge on book debts of the company ; (e) a charge, not being a pledge, on any 
movable property of the company ; (f) a floating charge on the undertaking or 
any property of the company including stock-in-trade ; (g) a charge on calls made 
but not paid ; (h) a charge on a ship or any share in a ship , (i) a charge on 
goodwill, on a patient or a licence under a patent, on a trade-mark or on a 
copyright or a licence under a copyright. 

Where a company raised a loan from a bank by pledging its fixed deposit 
receipts without registering the pledge with Registrar of Companies, it was held 
that since fixed deposit receipts were movable property and since the charge 
was in the nature of a pledge of movables, it was exempted from registration 
{Meenakshi Mills v Registrar of Companies A.I.R. (1966) Mad 24): If moneys 
are advanced on “open credit” system amf Jie goods of the company are pledge 
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with (he bank in coniideration of loan by the bank to the oompany "and if tha 
bank contents to the borrower withdrawing any goods, so pledged with the bank, the 
transaction would amount to a pledge of the goods and not a mere hypothecation. 
Even if the constructive possession of the pledgee bank is maintained, a rabse* 
quent pledge of the same goods even without notice of pledge to the company gets 
no preference over the bank. The rule of estoppel does not affect the 
priority of the pledge \>».nV{Nadar Bank Ltd. v. Canara Bank Ltd. 1961, 21 Camp. 
Cos. 12). 

Effecta of non-registration : If any of the above*mentioned mortgages or 
charges is not registered ; then the unregistered mortgage or charge shall be void 
against the liquidator and creditors of the company {Monolithic Building Co, 
1915, 1 Ch. 643, 662) The mortgage or charge, if of the type above-mentioned, 
and mry modification thereof has to be filed with the Registrar for registration 
within 30 days after the date at which, it was created ; the prescribed particulars 
of the mortgage or charge together with the instrument, if qny, creating the mort- 
gage or evidencing it or a verified copy [Rule 6 of the Companies (Central 
Oovernment’s) General Rules and Forms] of such instrument, must be filed with 
the Registrar within 30 days after the creation of the charge or mortgage. It is 
however open to the Registrar to allow the particulars and instrument or copy to be 
Bled within 7 days next following the expiry of the period of 30 days if the company 
satisfies the Registrar that It had sufficient cause for not filing the particulars and 
instrument or copy within the period of 30 days. Where there is a document, the 
time runs not from the date of .ngreemenl to advance money or the date at which 
the money ,s actually advanced, but the date at which document is executed 

1910, 2 CA. m. Capital and Counties Bank 1913 
2 Ch. 336) According to the view of the Company Law Board, if the instrument 
's not filed with the Registrar within 30 days or the extended 
the proviso to Section 125(l),rthen the Registrar should 

additional fees provided in 
Seefion 14/ the sanction of the Company Law Board is obtained under 

failure ^^“dable to the company for the 

part“wla« of th 1° prescribed time-limit, the 

?o2»«" ^ i“’“t>vablc [property, together with 

enfs creating It. The company may apply to the Company law Board and 

ITv oM particulars for registration. But before passing 

^ *"'dental or due to inadvertence or due to some other sufficient cause or 
^?.P'®J“dicc the position of creditors or shareholders of the 
to grant relief on other grounds. Being 

coBvement, direct that the time for the filing of the particulnn 
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Note : The Companies (Amendmeiit) Act, 1974 rad aiide ctrtido 
tioas In Section 141. Accordingly, for thp **Couri^* whencfW it occnri in Hegtitin 
141, the words “Company Law Board" have been substituted- S^ndly, sothii^ it 
sub-section (1) of Section 141 shall affect any order made by tbrCOurt under liP' 
tion 141 or any proceeding relating to any matter specified in thnt Bection wWcfc 
is pending before the Court at the commencement of the Companies (Amendmantl 
Act, 1974. 

If the particulars of mortgage or charge are filed with the Regktrtr of 
Companies within the time-limit allowed under the Companies Act, it is immaterial 
as to when the same are actually registered by the Registrar. The raoctgaga M 
charge cannot be invalidated merely because of the delay by the Ragistiar m 
registering the particulars which . were filed with him in time [BanaroM 
Limited y. Bank of Bihar I I.L.R 1€46 All 867). Though for want of regirtration 
required by Section 125 the mortgage or charge shall become void against tba 
liquidator and creditor, the moneys payable by the company shall become imme- 
diately payable and contract or obligation to pay the debt shall remain unaffected- 
Thc effect of non registration is that the charge becomes ifoid against li^quidntor 
and creditor, but the debt is good as a simple debt ; though the security fM the 
debt may not be vaild, the debt itself remains good as a simple debt (C 
Company v. Moos 27 Bomb, L. R 1288. Such a charge, however, remains good 
as charge as against the company as well. Further, in the event of the chaffe 
being void for non-registration, no right of lien can be claimed on the documents 
of title, as they are only ancillary to the charge and were delivered pursuant to Ae 
charge [In Re. Molton Ltd. (1868) Gh. 325 (1968). 33 Comp. Cos. S33]. 

Though floating charge on stock-in-trade requires registration, if it is not 
registered, the creditor who lawfully takes possession of the goods befops tbe 
winding up of the company is not affected by the absence d Ae registratiem 
[Mercantile Bank of India v. Chartered Bank of India 1931 All E.R. 231]. Though 
want of registraticn makes a charge which is required to be regM^d under 
Section 125 void against liquidator and creditors, yet the charge remains good aa 
a charge as against the company. The company whose properties or goods arc 
charged cannot seek to repudiate the charge (or consider it gc^d as a simple 4tbt 
only), because the only consequence of non-registration under Section 125 is that 
the charge fails as such and is void sgaiosrthe liquidator and creditor. Suction 
1 25 does not provide that the charge shall be void against tht company riso 
Monolithic Building Co^s Case, 1975, /CA. 643 ; Aungdaniapa it. Chettiar S Bsmg 
535 ; Thiagfajan v. Official Idquidator 1915, 2 Mad. LJ. 295 ; Meyyappa^^ Chstttgr 
V Jyanti Films (Madura) Private iJd. A.I.R. 1964 Mad. 134]. 

An equitable mortgage by deposit of title deeds requires to be rs^stuetd 
[Maneklal v. Smrafpur Mfg. Co. 29 Bom. C.R. 253]. 
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A simple debenture does not require any registration vnder Section 125 
because such debenture is neither a mortgage nor a charge, fixed or floating, but 
it is a simple (unsecured) debt. A mere Hen does not require, registration 
1 {AMhby Warner Co. V. Simmons im All E R. 697). So also a negative lien does 
not require registration which applies to a charge which is created by an act^ of 
the parties (an act in the law) and not to a charge which comes in by operation 
of the law {an act of the law). A charge by operation of the law also does not 
require registration {Hukmiihand r. Pioneer Miiis, A. I R. 1927 Oudh 55). 

In the case of mortgage or charge created outside India, the property 
charged being outside India, the particulars of the mortgage or charge and the 
instrument creating or evidencing the mortgage or a copy of such instrument 
shall be filed with the Registrar for registration. The filing must be completed 
within 30 days after the date at which the instrument or copy would, in due course 
of post, and if despatched with due diligence be received in India. If the mort- 
gage or charge is created in India but the property is outside India then the instru- 
ment creating the charge or mortgage or a copy thereof in prescribed manner must 
, He filed with the Registrar within 30 days after the creation of the mortgage or 
'barge even though further formalities or steps are required to complete the mort- 
. ;age of the property which is outside India according to ^law of the land in which 
• he property is situated. 

Registration of charges and satisfaction ; Registration of charges under 
iection 125 constitues a notice to whosoever acquires a future interest on the 
harged assets. The Registrar has to maintain in respect of each company a 
igister of charges with a proper chronological index (Section 130 and 131). The 
ertificate of registration which must be given by Registrar under his hand is 
oncloiive evidence of proper registration (Section 132). And a copy of his 
srtificate must be endorsed by the company on every debenture or debenture stock 
. :rtificate (Section 133). 

, In case the appointment of a Receiver or manager is made, the person who 
htains the order for such an appointment is bound to notify the Registrar about 

> . within 30 days of the passage of the order of such appointment, and the Regis- 
»r, on payment of the prescribed fee, must enter in his register this appointment. 

> Part-payment or satisfaction of charge need not be intimated to the 
' yf****‘™' ’ satisfaction in full has -Jo be reported within 30 days from the 

® or satisfaction (Section 138). The Hegistrar is empowered 

make entries of satisfaction, even though not intimated by the company 
'1^*°** turns out to be incorrect, it cannot afifect the charge- 

, glider's rights unless he was a consenting party to the making of the entry. 
IT® . * Section 140, the company will have to be furnished with a copy of 
i^Yfflorindum of satisfaction. ^ 



A rectification of the register of charges can also be made under the orders of 
a Court on the application of the company or any person interested [Section 
141 (1)]. 

Omission to register particulars of charges in the manner prescribed by the 
Act is punishable with fine which may extend up to Rs. 500 every day during 
which the default continues (Section 142). 

Register of charges (Section 143) : Every company is under an obligation to 
keep at its registered office a register of charges and enter therein all charges qteci- 
fically affecting property of the company and all floating charges on the undertaking 
or any property of the company. In each such case, the following particulars must 
be entered namely— (i) a short description of the property charged, (ii) the amount 
of the charges and (iii) except in the case of securities to bearer, the names of the 
persons entitled to charges. Any officer of the company who knowingly omits or 
wilfully authorises or permits the omission of any such entry readers himself pnni> 
shable with fine extending up to Rs. 500. 

Rights of inspectioo of 'instrument and company’s register of ditrgM. During 
office hours, inspection by any creditor or member of the company is allowed 
without charging any fee therefor. An inspection of the register of charges is 
permitted to an outsider on payment of a fee of one rupee for each inspection at the 
registered office of the company. Default in allowing inspection is liable to a 
penalty of fine which may extend up to Rs. :0 and with further fine exending up to 
Rs. 20 for every day during which the default continues. The G>urt .may also 
compel an immediate inipection of the copies of the register, as the case may be 
(Section 144). 

SELF-EXAMINATION QUESTIONS 

These questions are intended to enable the student to test his knowledge before 
proceeding to answer the test paper. The answers to these questions are not re- 
quired to be written out or to be submitted for evaluation. Answers are given at 
the end. 

1. What is the significance of ‘preference shares' to their holders? 

2. X Co. Ltd. wants to issue redeemable preference shares. The articles of 
the company are silent on this point. Can it do so? 

3. The option to redeem the redeemable preference shares lies with holders 
thereof. Do you agree with this statement? . 

4 . Can partly paid preference shares be redeemed ? 

5. Shares cannot be redeemed (i) out of company’s profits which would 
otherwise be available for dividends (ii) out of the proceeds of fresh issue 
of shares. Which is correct ? 

6. (a) What is the technical name for the reserve to be created on redemp- 
tion of prefernce shares 7 (b) what is the amount involved ? 
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T Ii redttctioD of capital lawful ? 

g Coiuervatioa of capital is one of the fuadacucatal priociples of the Com- 
pany Law. Why is to so 7 

9. Is the authority of the articles necessary for reduction of share capital ? 

10. What category of resolution is necessary for authorising the contemplated 
reduction of share capital ? 

11. How should the company proceed next to the passage of the requiatc 
resolution for reduction 7 

12. Can the creditors object to reduction even if they are not hit by redac- 
tion? 


^13. When are the creditors likely to be hit by the company’s contemplated 
reduction 7 

14. When does resolution for the reduction of share capital take effect ? 

^ 15. What is the member’s liability in respect of reduced shares ? 

16. Section 79 specifies circumstances in which shares can be lawftilly issued 
at a discouQt. Is it necessary that all these specified circumstances most 
coexist for the vilidity of such an issue 7 


17. In case of improper issue of shares at discount, are the directors bound to 
compensate the company V 

IS. Can shares be issued at different premiums 7 

19. an iharei at a premium be issued for consideration other than cash ? 

^ wSwilrt 7*'*°'^””** * ***“” certificate in so fat as the company is 

21. Section 94 allows a company to increase its capital by issuing new shares, 
an such new shares be offered to the public 7 

tobuy the majority ofthe 
shares of the company from the open market. Immediately after the 
purchase of the shares by B, .he director, of the company offered rights 
sbsrMm conformuy with the law and duly allotted the.n to the existSS 
memlwrs. Two shiJreholders who had sold shares to B filed a suit against 
the scheme on two ground. : (i) that company not 
further capital, its allotment was not bona fide in the interest of th« 


} 
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24. Has the Ceotral Government any power to convert into shares any 
debentures issued to or loan taken from^the Ooveinment byn couqiany. 

25 . Is variation of shareholder’s right permissible where meniMlMidum or 
articles contain no provision in respect to such variation 7 

26. The holders of S^Sths of the issued shares of a particular class have 
consented to the variation in writing. Will the variation be permissible ? 

27. If a special resolution sanctioning the variation has been passed at a 
separate meeting of the shareholders of a particular class, can the rights 
attaching to the class be varied 7 

28. Suppose, the holders of at leat 10% of the shares of concerned class 
do not consent to or vote in favour of the resolution. Then what should 
they do 7 

29. Is there any time-limit for the action as conceived by Q 28 7 

30. A public company has the right to convert (i) its fully paid-up shares; 

31. For the purpose of share warrants, which of tne two things are necessary 
(ii) its partly paid-up share warrants. Which is true 7 

— authority of the articles or the approval of Central Government 7 

32. How may the bearer of a share warrant transfer the shares comprised 
therein 7 

33. Is registration of transfer with the company necessary 7 

34. Can a private company assume power in its articles to issue share 
warrants 7 

35. Will it be sufficient legal compliance if the instrument of transfer of share 
is executed only by the transferor 7 

36. Is it necessary to specify the name, address and occupation of the trans- 
feree in the transfer-deed 7 

37. Does instrument of transfer need stamping 7 

38. The law requires the instrument of transfer to be delivered to the comp- 
any along With the certificate relating to the shares transferred. But if no 
such certificate is in existence then what should the parties do 7 

39. Can the instrument of transfer be in any form 7 

40. Can the instrument be signed by the transferor or can any entry be made 

in the instrument before it is presented to the prescribed authority 7 

41. Wnat is the prescribed authority required to do with the instrument ? 

47. What is the next step to be taken in this regard and by whom 7 

43. When is the instrument to be presented to the company (a) when shades 

are quoted on a recognised stock exchange (b) where it is not so 
quoted 7 

44. When all the requirements relating to transfer are complied with what 
should the company do 7 

45. Can registration of transfer of shares be refused by the company on any 
ground 7 
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46 . Th* notice of refusal must be communicated to both the trtnaferor and 
the transferee. But within what period ? 

47. What is the remedy of the parties in case of refusal ? 

48. Can the Central Government compel the company to register the 
transfer ? 

49. Can a company borrow on the security of its reserve capital ? 


Answer : 

1 First entitlement to the receipt of dividends in preference to equity 
shareholders when the compans is a going concern and to the paymeht of the 
amount pa'd up on preference shares when it is in liquidation ; 2, No; 3. No,; 
4 No , 5 Both incorrect ; 6 (a) Capita) Redemption Reserve Account ; (b) Amount 
paid on rc-temptiun ; ’ No ercept wheo sanctioned by the Court ; 8. Capital 
being the an'y M'-uriiy on whict ihe treuitors rely, must not be allowed to be 
depleted except u.i-ler genuine oecessity; V Yes ; 10. Special resolution; II, 
Apply to 'he Court by petition for its ronhuoation Older; 12. No ; 13. When 
reduction diroinish-o shareholders' l-abiiity to pay uncalled capita! or involves 
payment of any unpaid share capital to any shareholder ; 14. On registration of 
the order and ramutes of reduction ; 15. To pay the difference between 

the amount deemed to have been paid on his shares and the nominal 

value of the reduced shares ; 16. Yes ; 17. Yes to the extent of the amount 

of discount ; 18. Yes ; 19. Yes, against transfer of property ; 20, Creates 

estoppel as to the title and payment; 21. No, to the existing equity shareholders ; 
22. No. ; 23. (a) Yes ; (b7 Either by a special resolution or by an ordinary 
resolution coupled with Central Government approval ; 24. Yes, if necessary 
in public interest ; 25. Yes, if such variation is not prohibited by terms of issue of 
share ; 26. No ; 27. Yes ; 28. Apply to the Court ; 29. Yes ; days from 
the date of consent or resolution ; 30. (i) ; 31. Both ; 32 By simole 
delivery , 33. No , 34. No ; 35. No ; 36. Yes ; 37. Yes ; 38. Letter of 
allotment to be sent , 39. No ; 40 No . 41. To stamp or otherwise endorse on 
the instrument the date of presentation, 42. Execution, completion and present- 
ment to the coiiHviny for registration by the transferor and the transferee • 43. 
(a) Either betore the closure of register of members or within 2 months whichever 
is iatcr ; (b) Within 2 months from the date of presentation to the prescribed 
.u,tor,,y : 44. Rcs,„„ He „a„,fe, and replace .rapafero,', p.„e 
transferee in the Register of Members , 45. Yes ; 46. Within 2 months • 47 To 

sii,; ; ^ 
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MEfllNGS AND PROCEEDINGS 


I M^tincs Proceedings (Sections 165 to 197, 217 to 220, 224, 225, 230, 
231 256 257, 261, 263 and 264); You will have observed from earlier Stud/ 
Papers on the subject that all the powers as regards management of the affairs ot 
the company vest in its shareholders who’express their views and assert their will by 
majority vote. The shareholders exercise powers at a general meeting. 

The company, being only a conceptual entity having a distinct legal existence 
separate from the shareholders, can act only through agents known as directors 
whose powers are defined in the articles of association which can be varied from 
time to time by the shareholders at a general meeting but not otherwise. The assent 
of a member of a company given individually or by a group of them is not equivalent 
to resolution passed at a general meeting. Members individually cannot take any 
action on behalf of the company. Majority-rule prevails and decisions are taken on 
the basis of votes of the majority of members cast at a duly constituted meeting 
iFoss V. Narboftle, 1843,2 Hare 461], Likewise, the directors can exercise their 
powers only collectively and not individually. They must act at a Board meeting, 
except that certain matters can be decided by circulation of connected papers 
among the directors. It is thus evident that General Meetings and Board Meetings 
are the means of action of the company; decisions are taken at the meetings, but these 
are implemented by a person or body of persons appointed to manage the affairs of 
the company. 

These are different classes of meetings that a company registered under Act 
may hold These are : 1. Statutory Meeting, 2. Annual General Meeting, 3. 
Extraordinary General Meeting, 4. Separate meetings of different classes of 
shareholders, 5 Meeting called by the Court or the Central Government, 6. Meet- 
ing of Debentureholders, 7 Meeting of Creditors otherwise than in winding up. 


1. Statutory Meetings and Statutory Report : Every public company 
limited by shares, or limited by a guarantee and having a share capital must hold 
a general meeting of the members of the company which shall be called the statu- 
tory meeting. It is to be convened after not less than one month but within six 
months from the date at which the company is entitled to commence business. 


7 7- Students may note that the statutory meeting is to be held only once b 

the life-time of the company and that private companies are not required to hold suci 
a meeting, 

tr, JJie Statutory meeting is intended to afford an opportunity to the member 
to consider the progress that the company may have made, as disclosed bv thi 
‘^‘^‘^“’ated m advance among the members and filed wifh th( 
Registrar. The members are at liberty to discuss at the meetine anv matter relatim 
to the format on of the company or arising out of the sS utory Je^T D r^^^^ 
are required to send this report to the members of the company at least 21 days 



before i»MI^ Even if tiie report i» forimnted bter tlun leqiuied* tt 
^med to liavc bem duly forward^ if all the members entitled to attend and vote 
agree to it. The eight particulars to be set out in the statutory report are contained 
in 5 Ub*section (3) of Section 165. These arc : (a) the number of shares allotted^ 
distinguishing fully or partly paid up, otherwise than for cash and stating the extent 
to which the partly paid up shares have been paid and the consideration for which 
they have been allotted ; (b) the total amount of cash received on account of shares 
allotted ; (c) an abstract of receipts and payments up to the date within 7 days of 
f^*Hdate of report, exhibiting under distinctive headings of the receipts the company 
MOm shares and debentures and other sources, the payments made thereout, and 
^^jticulars concerning the balance remaining in hand, and an account or estimate 
of the preliminary expenses of the company, showing separately any commission or 
discount paid or to be paid on the issue or sale of shares or debentures ; (d) the names 
addresses and occupations of the directors and the auditors, manager and secretary, 
if any, and any changes therein, if occurred, since the date of the company’s incor* 
poration ; (e) the particulars of any contract or modifications thereof to be submitted 
to the meeting for its approval ; (f) the extent of the non-carrying of each 
underwriting contract together with the reason therefor ; (g) the arrears due on calls 
from every director and manager ; and (h) particulars of commission or brokerage 
paid or 10 be paid to any director or manager in connection with the issue or sale of 
shares or debentures. 

The report aforesaid must be certified as correct by at least two directors, 
one of whom should be the managing director, if there be any. The auditors should 
also certify it to be correct insofar as the report relates to shares allotted by the 
company, cash received m respect thereof and receipts and payments (on revenue as 
well as on capital account) of the company. 

When the statutory meeting is held, the directors must cause a list of 
members and their shareholders to be produced at the commencement of the meeting 
and it has to remain open and accessible to any member of the company during the 
continuance of the meeting. 

If the statutory meeting is not held, or the statutory report is not filed with 
the Registrar, a member may petition to the Court for the winding up of the com- 
pany. But the Court may, instead, order the meeting to be held or the report to be 
filed [Section 444 (3)]. 

2. Annual General Meeting : Every company without any exception, must 
hold, in addition to other meetings a general meeting styled as Annual General 
' VIeeting specified as such in the notices calling it, at intervals of time and in 
' ^ordance with the provisions contained in Section 166. The first annual general 
meeting must be held within 18 months of the date of incorporation and it shall not 
be necessary to hold any annual general meeting in the year of its incorporation or 
the following year. Subsequent annual general meeting must be held every year*, 
but the interval between any two annual general meetings must not be more than 15 ‘ 
months. Tliis provision is intended to enable the company to make up its fiirst set 
of accounts for a longer period than what it wishes to be its financial year in cases 



4 


. « X j t v«ir rfoM not correspond with the date of its iiJc^iiwra- 
whercAefiwt day ^ such n^eeting. The Registrar 

tion and P*'®®?® * f ^-tend the time for the holding of the meeting (excepting the 

inay, for si^ial reas ’ .j months. Any class of companies can be 

first)by a ^nod not Central Government. A public 

mav^bv itsTrUclcs, fix the time of its annual general meeting and may, by 
“SutiSi passed at one annual general meeting, fix the time of its subsequent 
meetines A private company which is not a subsidiary of a public company 
S fix the time and ^ace of its annual general meeting by the articles and also by 
a resolution agreed to by all the members. ^ | 


Students should note that the annual general meeting must be held during 
business hours, on a day that is not a public holiday and must be held at the 
registered office of the company or at some other place within the city, town or 
village in which the registered office of the company is situated. But if any day is 
declared by the Central Government to be public holiday after the issue of the notice 
convening such a meeting, it shall not be demeed to be a public holiday in relation 
to the meeting [Section 2 (38)]. 


If a default is made in the holding of the annual general meeting, the 
Central Government, on the application of any member of the company, may call 
or direct the calling of a general meeting of the company and for this purpose, the 
Central Government is given wide powers in respect of calling, holding and conduc- 
ting the meeting (Section 167). The Act prescribes in respect of a default a fine up 
to Rs. 5,000 or for Its -continuance, up to Rs. 250 for every day of the default 
(Section 168). 


It is an offence under the Companies Act not to hold the annual general 
meeting within the prescribed time [Smedley v. Registrar of Companies (1919), i.K.B. 
971], A company may put forward the excuse that the annual general meeting could 
not be held, because the annual accounts of the company were not ready for being 
laid before the meeting Such an excuse is legally unacceptable for such a failure 
IS Itself an offence [In re, E. Sombrero Ltd, 1958, 3 W. L. R. 349]. But such a 
default would not be punishable if the account books of the Company were seized by 
the police, thereby rendering the directors unable to call the annual general meeting 
[In re, Asia Uciyog Pvt, Limited 1961, 31 Comp. Cas, 260], In view of this legak 
position, though the opening words of Section 220 indicate that the balance sheet 
and i^ofit and loss account required to be filed with the Registrar must be such as 
have been laid before the annual general meeting, the law does not exonerate the 
company or its directors from performing their statutory duty in filing the balance 
sheet and profit and loss account within the stated time merely because no annual 
general meeting was held Therefore, the company and its directors would be liable 
to pay penalty for their failure to file the statements of the account with the Regis- 
trar even if the annual general meeting has not been held at which these would have 
been laid State 1966,36 Comp. Cas. 5^5, Dalai 

bar State of West Bengal, (1962), 32 Comp. Cas. 1 J43, Sevaram Pansari v Regis- 
trar of Companies (1964) 35 Comp, Cas. 31], Failure to lay the statements of 



bdbre the OMmliBn of tbe company ttilie me^i^aiid Hia 

faiture to call the annual general meeting itself are two distinct and a separate 
offences. ‘Conviction under Section 1 fid is no bar to a further conviction under 
Section 210 (S) for failure to lay before the annual general meeting the balance sheet 
and profit and loss account as required under Section 210 (i) in respect of the same 
year. 

I 

Central Government's power v. Company Law Board^s power regarding general 
'^^eling': The chief difference between the powers of the Central Government and 
\ hose of a C.L B, in respect of general meetings of a company lies in the fact that the 
vVntral Government’s power is confined to the calling of the annual general meeting 
and that the C.L.B. may call any general meeting but not the annual general meeting* 

Under Section 167, the Central Government is empowered to call, or direct 
the calling of a general meeting of the company, where any default has been made 
in holding an annual general meeting. Where this general meeting is held, it is deemed 
to be an annual general meeting of the company. Under section 186, the C.L.B. is 
empowered to order a meeting of the company to be called, held and conducted in 
such a manner as the C.L B* thinks fit, if for any reason it is impracticable to call 
meeting of the company, other than its annual general meeting, in the manner in 
which the meetings of the company may be called or to hold or conduct meeting in 
the prescribed manner. 

The power of the Central Government is exercisable only on the application 
of a member of the company, whereas the power of the C.L.B. under Section J86 is 
exercisable on its own motion or on the application of any director, or of any mem- 
ber who would be entitled to vote at the meeting. 

Both the Central Government and the C.L.B. may, in this connection, giv^ 
such ancillary or consequential directions as to calling, holding and conducting of 
the meeting as they think expedient. 

The directions referred to in the preceding paragraph whether given by the 
Central Government, or as the case may be, by the C.L.B., may include a direction 
that one member of the company present in person or by proxy shall be deemed to 
constitute a meeting. 

3. Extraordinary General Meeting : If there are any important matters 
requiring consideration by the shareholders before the next annual general meeting is 
due to take place, the directors and even members in some cases may call an extras 
ordinary general meeting. The procedure that the members should follow in this 
regard (under Section 169) is discussed hereunder. 

A requisition for the calling of an extraordinary general meeting must be 
made by members holding not less than I/lOth of the paid-up share capital carrying 
voting rights at the date of requisition, in the case of a company having a share 
capital, and in the case of a company having no share capital, by such number of 
members as have not less than I /10th of the total voting power of all the members 
having voting powers on the date. 

The requisition must set out the matters for the consideration of which the 
meeting is being called and must be duly signed by the requisitions, and deposited 



.. • . j nf the comoanv. Unless the director, proceed within 21 days 

f th^ dcSLit o?rS‘tion to convene the meeting on a d^ not later 

from the date of the deposit 01 req of the requisition, the rcquisitionists may 

rtcmstlvefcaffi meenng wuhinV^ the date of the requisition. 

irSded (a) the requisitioLts. in the case of a company ^ving a share capUal. are 
holders of a majority in value of the paid-up slwre capital held by all of thetn, or 
those who Lid not less than 1/IOth of such paid-up capital of the company as at the 
date of the requisition carries the right of voting or, (b) if the company has no share 
capital, the rcquisitionists must be such as represent not less than 1/lOth ofthte 
voting power of all the members having at the said date a right to vote m regard * f 
that matter. 


The business to be transacted at the extraordinary general meeting will be 
§pccial in all cases [See Section 173 (1) (b)]. It Is to be noted that even at an extra- 
ordinary meeting both ordinary and special resolutians can be passed. 

4. Procedure as regards holding of general meetings; Section 171 to 186 
contain provisions as regards the calling and conducting of general meetings of 
public companies and their subsidiaries which are private companies. You should 
read these generally and note the other matters described below. They also apply to 
non-subsidiary private companies unless otherwise specified therein or unless the 
articles of the companies otherwise provide. 


(a) Length of Notice : A general meeting cannot ordinarily be called by giving 
less than 21 days’ notice in writing excluding the day of service of notice and the day 
of the meeting [See Section 171 (1)]. The Delhi High Court held m Bharat Kumar 
Dilwall Bharat Carbon and Ribbon Manufacturing Co. Ltd, and others {1973) 43 
Comp, Cos. 7] that the expression “not less than 21 days, notice” appearing in 
Section 171 of the Act implied a notice of 21 whole or clear days’ e.g , a period of 
21 days excluding the day from which it ran and the day on which the notice expir- 
ed. Part of the day, after the notice would be deemed to have been served, could not 
be added up to the part of the day immediately before the timing of the meeting so 
as to construe one day. Each of the 21 days must be a full or a clear day. Following 
the Supreme Court’s interpretation of the expression “not less than one month” that 
the first day and the last day of the month had to be excluded, the day of service of 
the notice and the day of the meeting were excluded from the computation of 21 


»ifh annual general meeting, however, may be called by giving a shorter notice 
^ entitled to vote at the meeting and, in the cas** 

nf meeUng, with the consent of members holding not less than 95 per cei. 

of company has no share capital, not less than 96 per cent ‘ 

«reM? helSnifhr fSeetkm 171 (2)]. Note that all members can similarly 

m«ting, let us consider a practical 
preoicm. According to Section 171 read with Section 170 it boils down to^is that 



pfh^te ooinpa^ which is not n subsidiary «>f a jMibHccompnay i^lM^q^ 
articles for holding the general meeting at a shorter notice than 21 dayi Now, it 
view of this position of law, if the articles of the private company provide for 7 days 
notice in lieu of 21 days, can a copy of the balance sheet, together with the profit 
and loss account, auditor’s report, etc., be also sent to its members for consideration 
at the annual general meeting along with notice of such meeting ? Does Section 219 
need any amendment to bring it in conformity with Section 171 read with Section 
170? 


X According to the proviso (c)to Section 219 (1), statements of account, 
auditor’s report together with all necessary annexures or attachments can be sent 
to members less than 21 days before the date of meeting only if so agreed toby 
all members entitled to attend and vote thereat. Seemingly, this provision is in 
conflict with that of Section 171 read with Section 170. But this conflict is perhaps 
not imintentional and irrational. The formalities prescribed by Section 171 and 
Section 219 are independent of one another ; the copies of the documents referred 
to in Section 219 are to be despatched aho to person other than those entitled to re- 
ceive the notice of the general meeting. Moreover, consideration of annual accounts, 
etc, cannot be treated as identical and hence at par with the consideration of other 
business coming up before the shareholders. Therefore, the shareholders must be 
given sufficient time to pursue the documents mentioned in Section 219. 

(b) Venue for general n ^'eting : Section 172 (1) maker a mandatory pro- 
vision that every notice of meeting must specify the place and day and the hour of 
the meeting. Let us now visualise and consider a situation. Pursuant to a notice of 
a general meeting duly served on the members, some members appear at the scheduled 
place at the appointed day and time. To their abject surprise, they find that premises 
of the meeting had been demolished by fire. They dicide to hold— and in fact they 
do hold— the meeting in the adjacent building on the same day and time. Can the 
meeting be deemed to be valid ? The Act does not make any specific provision to 
deal with such an unusual situation. Nonetheless, we can try to tackle it by 
reference to the famous rule in Foss v. Harbottle was. The pre-eminently procedural 
character of the rule in Foss v. Harbottle was clearly expressed in the following rc* 
statement of the rule by Jenkins L.J, in Edmrds v. Hallwell (7950), 2 All E R, 1064, 
J066 [and see Russell L.J. in Hey ting v. Dupont (1968) L W^L R, 843, 848], 

“The rule in Foss v. Harbottle, as I understand it, comes to no more than 
this. First, the proper plaintiff m an action in respect of a wrong alleged to bo 
done to a company or association of persons is prima facie the company or the asso- 
ciation of persons itself. Secondly, where the alleged wrong is a transanction which 
might be made binding on the company or association and on all its members by a 
' simple majority of the members, no individual member of the company is allowed 
to maintain an action in respect of that matter for the simple reason that: if a mere 
majority of the members of the company or association is in favour of what has been 
done, then cadit questio'" (i.e., the matter admits of no further argument). 


On the basts of this principle, when the different venue was unanimously 
agreed upon in the exigencies of the situation, the matter admits of no further 
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above could not be changed on an unanimous agreement of the members. Ihereforc, / 
the meeting in question could be deemed to be valid. > " 


(c) Resolution requiring special notice : For certain purposes, the Act 
requires a special notice, i.e., 14 days, to be received by the company from a share- 
holder of his intention to move the resolution, either as an ordinary or a special 
resolution After the receipt of the notice, the company must immediately issue a 
notice to the shareholders in this regard, not less than 7 days before the meeting 
cither by serving it on them or through an advertisement in the newspaper having an 
appropriate circulation or in any other mode allowed by the articles (Section 190). 


The matters in respect of which special notice is required arc : (1) for appo- 
inting a person as auditor at the annual general meeting other than the retiring 
auditor for providing expressly that the retiring auditor shall not be re-appointed 
[Section 225 (1)]; (2) for removing a director before the expiry of the period of his 
office and appointing some one m the place of the director so removed [Section 284 
(2)] ; and for appointing certain person who cannot be appointed in the ordinary 
course as director provided for in Section 261 [Section 261 (2)]. 


Now suppose, at the annual general meeting of a company a resolution is 
proposed to be moved to the effect that the retiring auditors shall not be rc-appoint- 
cd. What would be the duty of the company and the right of the auditor in the 
circumstances ? From the law discussed above, the duty of the company may be 
summed up as follows : 


(i) On the receipt of the 14 days’ special notice, the company must forthwith 
lend a copy thereof to the retiring auditor [Section 225 (2)]. 


(ii) Where the retiring auditor makes a written representation, not exceeding" 
a reasonable length, to the company and requests the company to notify such repre- 
lentation to the members, the company is bound to state in any notice of the 
resolution given to the members, the fact of the representation having been made and* t 
send a copy of the representation to every member to whom notice of the meeting 
is s^t whether before or after a receipt of the representation by the company. 
Morrover, the company is bound by this duty if the representation has not been 
receive too late. If the representation has been received too late, the company will 
be relieved of tks duty. But m such a case, the auditor may (without prejudice to 

his right to be heard orally) require that the representation shall be read out at the 

sneetiDg. 



ISlip MditOf's to tlup ^ tlM Mwt 

^essor jeadoQtatthemeetiagisbedgM in by the mvibioo tint If ilie Coi^ k 
•atistM, on the application of the company or any other agp-temi penon, thtt the 
right is being abused to secure needless publicity for a defamtoiy matter, the Coiur) 
may order that the representation may not be circularised or read out. The Cowl 
may further order that the company's costs on such an application should be paid 
by the auditor, in whole or any part even though he is not a party to the application 
[Section 225 (3)]. 

The r/g/itj of the auditor in this context are as follows: 

(1) It follows from paragraph (ii) above that the auditors has the right to 
make representation to the company and to request it to notify it to the members. 

(2) The auditor has also the right to be heard orally at the meeting of the 
shareholders. 

p) Where a copy of the representation has not been despatched as aforesaid 
because it was received too late or because of the company’s default, the auditor may 
without prejudice to his right to be heard orally, require that the representation be 
read out at the meeting. 

(d) Contents and manner of service of notice : Section 1 72 deals with the 
contents and manner of service of a notice and the persons on which it is to be 
served. Every notice of a meeting of a company must specify the place, date and 
hour of the meeting ; also it should contain a statement of business to be transacted 
thereat. This statement of business is known as the Agenda. The aforesaid notice 
must be given to every member of the company, to person entitled to shares in conse* 
quence of death or insolvency of a member and also to the auditors of the company 
(only in the case of annual general meeting). 

The notice may be served personally or sent through post to the registered 
address of the members and, in the absence of any registered office in India, to be 
addressed, if there be any, within India furnished by .him to the company for the 
purpose of serving notice to him. Service through pon shall be deemed to have been 
effected by correctly addressing, preparing and posting the notice. If, however, a" 
member wants the notice to be served on him under a certificate or by registered 
post with or without Acknowledgement Due and has deposited money with the com- 
pany to defray the incidental expenditure therefor, the notice must be served 
accordingly ; otherwise service will not be deemed to have been effected. Service on 
the joint holders may be made by serving it on the one whose name appears first 
in the register of members. Service of notice shall be deemed to have been efi*ected 
in the case of notice of a meeting on the expiry of 48 hours since the posting of the 
same. When a notice is advertised in a newspaper circulating in the neighbourhood 
of the registered office of the company, it is regarded as having been served on the 
day on which the advertisement appears, on every members having no registered 
address in India and who has not supplied to the company an address within India 
for giving notice to him. Note that ^tion S3 applies to all documents and not mer^> 
ly to service of notice of meetings (Section 53). 
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It should be noted that an improper or insuOicient notice, as well as absence 
of notice, may affect the validity of a meeting and render the resolutions passed at 
the meeting ineffective [See Boschoek Proprietary Company v. Fuxe {1906) I Ch 148 
Bailu\ Oriental Telephone Company {1915) 1 Ch. JOJJ. But the accidental omission 
to give notice does not invalidate proceeding at meeting [Section 172(3). Further, if 
a notice of a meeting is published as a newspaper advertisement, the statement of 
material facts, referred (o in Section 173, need not to be annexed, but the fact that 
the statement shall be forwarded must be mentioned. 


A notice must clearly specify the business which is to be transacted at the 
meeting to which the notice relates , otherwise the notice would be bad. It should 
make a full and frank disclosure lo the shareholders of the fact, on which they would 
be expected to vote iTiessen v. Henderson {1889) 1 Ch. 861 ; Narayanlal Butmlal v. 
Manekji Patel Mfg. Company. 93, Bom. L.R. 556]. 


(c) Special and Ordinary Business : In the case of an annual general meeting 
the Items of business relating to . (i) the consideration of the accounts, balance sheet 
and the reports of the Board of Directors and auditors; (ii) the declaration of a 
dividend , (in) the appointment of directors in the place ol those retiring, and (iv) the 
appointment of and fixation ol the remuneration of the auditors, arc regarded as 
ordinary business. All businesses, other than those under (i) to (iv) transacted at the 
meeting are deemed to be special. In the case of any other meeting, all business shall 
be deemed special. By implication, therefore, all business tiansacicd at an extraor- 
odinary general meeting are special. 


Where the business to be transacted at the meeting is considered as special an 
explanatory statement must be annexed to the notice convening the meeiine sutme 
out all material facts concerning such each item of business, nature ol the concenT 
or interest, it any, of every director, and the manager (Section 173). Where the 
special business relates to any other company the extent of shareholding mi crest of 
every director, etc, IS necessary, lo be disclosed only if the shaieholdme interest m 
not less than 20% of the paid-up capital of that other company. (Students^should not 
confuse ‘special business’ with ‘special resolution’). wmucnis snoutd not 


acted thereat, and ihe member pasfed a rSfim,? s m ^ , business lo be trans- 
restrained by the Court’s mipriirsn f,r,Tr, o,-. * ^ fc i^ieeting, the dncctors were 

the insufficient particulars furnished prevented °the I his was because 

mind prior to tL mcetmg soThat they could exer^^^^ 

In a proper manner [dam v. Kalinga Tubes 1965 I 9 c meeting 

Mines Ltd. v. Arbuthnot. 1917 A.C m]. ^ Coal 

■tohalte «, ,ha, can eacre'v ““ 



I', 

(0 Qu^m: This Latin word dentrtes the number of {teraons. -out of the 
whole body of members who have actually attended the meeting, which must be pre* 
sent to make the proceeding at a meeting valid. Unless the articles provide for a 
large number, five members, personally present in the case of a public company 
(other than a public company which has become such by virtue of section 43 A) and 
two in the case of any other company from the quorm for a general meeting (Section 
174). The provision is calculated to remove, a practical difficulty in respect of 
Section 43A public companies which may have less than 5 members. Therefore, two 
members in these cases will be sufficient. 

* 

In the case of meeting of a special class of shareholders, Annexure B to the 
companies (Central Government's) Rules, 1956, applies and fixes the quorum at five 
members of that class present either in person or by proxy in the case of public 
companies, and two members in the case of a private company. In the case of 
meeting of debenturcholders or any class of debentureholders, the quorum is 
uniform, five debentureholders, personally present. 

The meeting cannot proceed with business in the absence of a quorum. Unless 
the articles of the company provide otherwise, if within half-an-hour from the time 
appointed for holding the meeting of the company, a quorum is not present then the 
meeting shall be dissolved, if it has been called upon by the requisition of members. 
In any other case, the meeting shall be adjourned to the same day in the next week, 
at the same time and place, or to such other day and such other time and place as the 
Board may determine. If at such an adjourned meeting a quorum is not present 
within half-an-hour from the time appointed for the meeting, the member present 
shall constitute the quorum (Section 174) In the context of Section 175, let us now 
grapple with some practical problems. Suppose, the articles of X & Co. Ltd. provide 
thus, ‘Tn the event of the quorum being not present within half-an-hour from the 
time scheduled for the annual general meeting, the meeting shall stand dissolved'* 
and then quorum is not formed within half-an-hour from the time fixed therefor. 

(a) In the circumstance, what further steps are necessary to hold the annual 
general meeting ? By implication of Section 174 (2), if the articles of the company 
otherwise provide, the meeting cannot be adjourned to the same day at the next week, 
at the same time and place or to such other day and at such other time and place as 
the Board determines. To resolve this impasse, till any judicial ruling is given, the 
annual general meeting should be called anew in the circumstances of the above- 
mentioned case, 

(b) Now, if it is to be convened afresh as opined above, will a fresh 
resolution of the Board be needed ? Since a resolution is taken at a Board meeting, 
fixing the date of the annual general meeting and since the annual general meeting 
will have to be convened afresh in the circumstances of the case, it seems that a fresh 
resolution of the Board fixing the date of the new annual general meeting would be 
required. 

(c) What will be the position of the retiring dlrectors—will they cease to be 
directors from the date at which the general meeting could not he held for want of 
quorum and consequently stood dissolved as per the articles as aforesaid or will U»y 
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* till of the fresh annual general meeting which was convened 

tn the first one ? If the newly convened annual general meeting is held 
tt wS he directors my remain in office 

Si thTdate of the second meeting so held If however the meeting is called on the 

last day of the statutorily prescribed period and the meeting could not be held fy 

wfnt of quorum and a fresh annual general meeting is convened as a resul , then the 
StSional directors might be allowed to retain their office till the date of the second 
meeting with the prior permission of the Registrar of Companies. 


The cjuorunri for a meeting of the Board of Directors of a company is one- 
third of Its total strength (any fractioned contained in that one-lhird being rounded 
off as one), or two directors, whichever is higher. Any interested director will 
not count for Quorum If at any time the number of interested director exceeds 
or IS equal to two-thirds of the total strength, the number of ihe remaining 
directors, i.e , the number of the directors who are not interested, present at the 
meeting, provided their number is not less than two, shall constitute the quorum 
during such time (Section 287). In the absence of the quoi urn, the meeting cannot 
be held ; it stands adjourned, unless the articles otherwise provide, to the same day 
In the next week at the same time and the same place, or if that day is public holiday, 
then to the next succeeding w'orking day at the same time and place (Section 288); 
the provision of Section 285 (in the matter of Board meetings being lield at least 
once in every three calendar months) is not deemed to have been contravened merely 
because the meeting, otherwise lawfully convened, could not be held for want of a 
quorum. 


Before we conclude our discussion on quorum, we should consider a little 
intricate problem. Suppose, the same person is attending a general meeting of a 
company both as a proxy for some one and as a representative of another company 
which IS a member of the company, would he be counted as one person or two per- 
sons for the purpose of quorum ? You have noticed above that under Section 174, 
the quorum for a company meet must be constituted by members alone (4 or 2 in 
the case of public or private company respectively). By implication of Section J76 
which wc shall discuss m detail later on a proxy appointed by a member of a com- 
pany is not a member himself. A person duly appointed under Section 187 (which 
also wc shall discuss later on) as the representative of the body corporate, which is a 
member, shall be entitled to exercise the same rights and powers (including the right 
to vote by member of the conpany. It, therefore, follows that the representative is 
a member personally present for the purpose of quorum and voting by show of hands 
and IS not merely in the position of a proxy appointed by a shareholder. He wdl 
have the right to speak, unlike the proxy. But as a proxy he cannot be treated as a 
member present. Therefore, person in question would be counted as one person for 
the purpose of quorum. 


kv a ekrtw demand a poll : Vote is taken in the first instance 

mLLl* 177) ; each member has one vote. The shareholders 

present at the meeting indicate their views by raising their bands. As voting by a 
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^o*l^'ii^lt^nds taii not'al^ys reftect tibe oplnloti 
S^ioQ 17$ provides for the detOand of a poll 

Before or on the declaration of the result of the voting op any resolution 
a show of hands, the chairman may order suo mote that a poll be taken but when 
a demand for poll has been made, he must do so The demand to valid must be 
made (a) in the case of the public company by ' at least five members having the 
right to vote and present in the person or by proxy ; (b) in the case of a priv^ 
company, by one member having the right to vote, present In person or by proxy, if 
not more than 7 persons are personally present and by two members, if more than 
seven persons are personally present ; (c) by any member or members present in 
person or by proxy and having at least 1/lOth of the total voting power in respect 
of the resolution ; (d) by member or members holding shares conferring a voting 
right, being shares on which an aggregate sum has been paid up which is not less 
than I/lOth of the total sum paid up on all the shares conferring that right (Section 
179). 



M*nioe*bub0 


Note that by implication of the proviso (c) to Section 176 (1), a proxy can, if 
the articles so provide, vote even on a show of hands. 

(g) Proxies : A proxy is an instrument in writing executed by a shareholder 
authorising another person to attend a meeting and to vote thereat on his behalf and 
in his absence. The term sometimes is also applied to the person so appointed. 

Section 176 gives every shareholder, who is entitled to attend and vote, a 
statutory right to appoint another person as his proxy to attend and vote for him. 
But the proxy so appointed has no right of audience, i e., he cannot speak. The 
proxy may demand or join in demanding a poll but (unless the articles otherwise 
provide) may vote only on a poll. In every notice convening a meeting of a com- 
pany which has a share capital or the articles of which provide for voting by proxy, 
there must be included with reasonable prominance a statement that a member is 
entitled to appoint a proxy and thus a proxy need not be a member. Any provision 
in the articles requiring the instrument appointing a proxy to be lodged with 
the company more than 48 hours before a meeting in case of public companies and 
their subsidiaries which are private companies shall have effect as if 48 hours had been 
speci lied therein. No invitation can be issued by the company at its expense to 
appoint specified persons as proxies. But list of persons willing to act as proxies can 
be sent to all members. 

It has already been observed that a proxy cannot speak at the meeting. But 
can he express his veiws in writing or through any other vehicle. The answer to 
this question is definitely m the negative. This is because if he is so allowed, a door 
might be open for the preparation of the mischief that Section 176 has been designed 
to guard against, by denying him the right of audience. A proxy is not a member or 
a shareholder ; he is simply an outsider. If proxies are allowed, the right of audience 
or arc otherwise allowed to interrupt a company meeting, many members may 
appoint and brief professional persons as proxies. In that event the proceedings at 
the meeting may be undesirably prolonged. To eschew such a situation a proxy 
cannot also express his views in writing because it would be tantamount to speech, 
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You have noticed that the impact of Section 176 p) is that a oompaf^ ii 
nrohibittd from providing in its articles a longer period than 48 hours from the date 

By implication therefore, the company can 
orovidc for a shorter period than 48 hours without any restriction whotsoever. Now 
the question arises as to whether a proxy can be lodged before an adjourned Reeling 
if it was not lodged 48 hours before the original meeting. According to Article 61 of 
Tabic A an instrument appointing a proxy may be deposited 46 hours before an 
“adiourned meeting at which the person named in the instrument proposes to vote. 
Therefore if theaiticicsof company include Article 61 or any other similarprovision 
then the proxy may be lodged even before the adjourned mecliiig But if they do 
not so include, then of coiiisc the ruling in Larcn v. Thompson {TU7 2 Ch. 261 will 
come to prevail. According to this ruling, a proxy cannot be deposited 48 hours 
before an a journrd meeting, since adjournment is just a continuation of the original 
mccmig , it ought to be lodged within the stipulated time before the original meeting. 


Representations of corporations at meetings of companies and creditors : 
Ae^or ling to Section 187, a company, if it a member of another company, may, 
by a resolution of Its Board of Directors or other governing body, authorise such 
pel son a> il ihmks fit to act as its representative at any meeting of the company or at 
any mjciingof any class of members of the company The person so authorised is 
cntiilcvi to exercise the same rights and powers (including the right to vote by proxy) 
on behalf of the company which he represents as that company could exercise if it 
were an individual member of the company These very rules will govern a case 
whether the company is a creditor (mdiidirig a holder of debenture) of another 
company. 


R( presentation of the Presuleni and Governors in meetings of companies to 
whuh the) art members The President of India or the Government of a State, if 
he )s mcmbei of a company, may appoint such person as he thinks ht to set as his 
repiescntalivc at any meeting of the comparsy or at any meeting of any class of 
membeis of th^: company Such appointee shall be deemed to be a member of such 
a company and he shall be entitled to exercise the same rights and powers (including 
the rights to ^otc by proxy) as the President, or as the case may be, the Governor 
could exercise as a member of the company (Section 187- A). 


Declaration by persons not holding bemfu lal interest in any share ; Despite 
anvthmg contained m Section 150, Seci on 153-8 or Scxiion 187-B, a person, whose 
name is entered, at the commencement of Inc Companies (Amendment) Act of 1974, 
or at any time thc^’cafter, in the register of members of a company as the holder of a 
share in that company but who does not hold a beneficial interest m such share then 
he must, within such time and in such form as may be prescribed, make a declaration 
to the company specifying the name and other particulars of the person who holds 

the beneficial interest in such share [Section 187-C (1)] as introduced by the Com- 

panics (Amendment Act, 1974 ) 


A person who holds a beneficial 
company must make a declaration to the 


interest in a share or class of shares of a 
company. This declaration is to be made 



^iier wHbin 30 <lays» from the commeneetaeot of the Compa&iet Ameadmeot 
Act, 1973, or within 30 days aft^ his becoming such beneficial owner, whichever is 
later. The declaration must specify the nature his interest, ttarticulars of the 
person in whose name the shares stand registered in the books of the company and 
such other particulars as may be prescribed [Section 187-C (2)]. Whenever there is 
a change in the beneficial interest in such shares, the beneficial owner must, within 
6 ^ days from the date of such change, make a declaration to the company in such 
form and containing such particulars as may be prescribed [Section I87-C(3)], 

Within 30 days from the date of the receipt of any of the declarations men- 
tioned above, the company must make a note of it in its register of members and file 
a return with the Registrar in the prescribed form in respect of such declaration. 
This requirement shall have to be complied with irrespective of anything contained 
in Section 153 [Section 187-C (4)], 


If the person who is required to make the said declaration fails to do so 
without any reasonable excuse, he shall be punishable with fine extending to R$. 
1, 00 for every day during which the failure continues. If the company fails to 
comply with the provisions of Section 187-C, then the company and every oflBccr 
thereof wlio is m default, shall be liable to the same punishment as aforesaid 
[Section 187-C (5)]. 


Any charge, promissory note or any other collateral agreement created, exe- 
cuted or entered into in relation to any share by the ostensible owner thereof, or 
any hypothecation by the ostensible owner of any share, m respect of which a decla- 
ration IS required to be made under the foregoing provisions of this Section, bqt not 
so declared, shall not be enforceable by beneficial owner or any person claiming 
through him. [Section 187-C (6)J. 


Nothing in Section 187-C shall be deemed to prejudice the obligation of a 
company to pay dividend m accordance with the provisions of Section 206 and the 
obligation shall, on such payment, stand discharged [Section 187-C(7)]. 

It will have been observed from the foregoing exposition of law that it has 
been made obligatory that all benanu holdings of share in existence at the commence- 
ment of the Companies (Amendment) Act of 1974 must be declared both by the 
benamidar and by the beneficial owner. Likewise, all beneficial interest in shares m 
future is also to be declared. 


Investigation of beneficial ownership of shares in certain cases : The Central 
Government may appoint one or more inspectors to investigate and report as to 
whether the provisions of Section 187-C have been complied with. On such appoint- 
ment, the provisions of Section 247 shall apply to such investigation as if it were an 
investigation ordered under that Section [Section 187-D, as introduced by the Com- 
panies (Amendment) Act of 1974). 
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. or 
thereof 


SlS'SoMo°™«Ii both (.hid. ha. h«« proposed) apd the 

resolution (the decision of the meeting). 

The resolutions of the members of a company may be either Ordinary 
Soccial A resolution passed by a simple majority of votes cast in favour ther 
eton a show of hands or on a poll is known as an ordinary resolution. 

yt special resolution is one passed by a majority of not less than three-fourtlw 

ofthevoies^cast by members entitled to vote either on a show of hands or oa a 

noil at a ceneral meeting of whicli notice has been duly given, specifying the intention 
t’L°L^osf?he soimion af a special resolution (Section 189) Ihe Act itself requires 
that certain business must be transacted by special resolution e.g., Sections 
17 21 S si (lA), & (31 99, too, 145, J49(2A), 20b, 237, 261, 309 (1) & (4), 3J4, 
370 , 370 A. 375, 433, 484 and 550 and the articles may further make provisions in 
this regard. 


7. Circulation of members’ resolutioni and statements : Students should 
carefully note the circumstances in which the members can make use of the adminis* 
trativc machinery of a company iniroducing resolutions for consideration at any 
annual general meeting or for circulation statements in regard to any resolution or be 
proposed at any extraordinary general meeting or business to be dealt with at that 
meeting. Such circumstances are stated below : 

The company on the receipt of the written requisition by : (i) such number 

of members as represents not less than l/20th of the total voting power of all members 
having at the date of the requisition, the right to vote on the resolution or business 
to which the requisition relates ; or (ii) not less than 100 members holding shares 
on which there has been paid up as an aggregate sum of not hss than Rs. 1 lakh m 
all and having a right to vote, must (a) give to members entitled to have notice of 
meeting sent to them, the notice of any resolution which may properly be moved 
and which is intended to be moved at that meeting ; and (b) circulate to members 
who are entitled to have notice of any general meeting, any statement is not more 
thin 100 Words in regard to the proposed resolution or the business to oc dealt with 
at the meeting, 


The expenditure in this regard must be borne by the requisitions and pai<f 
to the company. The company is not bound to give notice of any resolution or 
to circulate any statement unless (a) a copy of the requisition signed by the rcquisi* 
tionists IS deposited at the registered office of the company—(i) m the case of a 
requisition requiring notice of a resolution, not less than 6 weeks before the meeting • 
and 00 m the case of any other requisition, not less than 2 weeks before the meet- 
ing ; and (b) a sum reasonably sufficient to meet the company’s expenses has been 

deposited along with the requisition 

It IS also not binding upon the company to circulate any resolution or slate- 



%tt»eawef «f)mUageoa4My,iftheBoanlof Direct «|)iiies tfasttlia 
drintiiitiW of * statraiefit will be detrimeatal to the interests of the company, it need 
not dnmkte the satiM. 

Notwithstanding any provision to the contrary in the company’s articles a 
resolution in respect of which notice has been given by a member as aforemen'ioned, 
may be dealt wi& at an annual general meeting ; also any incidental omission to 
serve notice upon one or other members will not invalidate the proceedings (^tion 
188). 

Passing of resolution by circulation : According to Section 289 of the Act, 
a resolution shall not be deemed to have been passed by the board of directors or by 
a committee thereof by circulation, unless (i) the resolution has been circulated in 
draft, together with the necessary papers (if any) to all the directors or to all the 
members of the committee then in India (not being less in number than the quorum 
fixed for a meeting of the Board or committee, as the case may be) ; (ii) the resolu- 
tion has been approved by such of the directors as. are then in India, or by a majority 
of such of them as are entitled to vote on the resolution. 

A resolution, passed by circulation as aforesaid, should be recorded in the 
minutes of the next Board meeting in order to ensure its authenticity. 

8. Registration of resolution and agreement (Section 192) : Either printed 
or typewritten copies of all special resolutions as well as certain ordinary resolutions 
and agreements, some of which are described below, together with explanatory 
statement under Section 173 are required to be filed with the Registrar of Companies 
within 30 days after the passing or making thereof, 

(a) Special Resolutions. 

(b) Resolution agreed to by all the members of a company, which, if not so 
agreed to, would have been ineffective unless they had been passed as 
special resolutions. 

(c) Any resolution of the Board of Directors or agreement executed by a 
company relating to appointment, re-appointment, renewal of appoint- 
ment or variation of the terms of appointment of the managing director, 

(d) Resolutions or agreements agreed to by all the members of any class of 
shareholders but which, if not agreed to, would have been ineffective for 
their purpose unless those had been passed by some particular majority 
or otherwise in some particular manner, and all resolutions or agree- 
ments which effectively bind all the members of any class of shareholders 
though not agreed to by all of them. 

(e) Resolutions requiring a company to be wound up voluntarily, passed 
under Section 484(1). 

(f) Resolutions passed under Section 293 (l)(a)(d)(e). 

(g) Resolutions approving appointmpnt of sole selling agents under Section 



294 or 294AA on appdfltment of sole setliog Agent. 

* 

(h) Where articles have been registered, a copy of every resolution which 
alters the articles and of every agreemcfit shall be embodied in the 
articles. Where articles have not been registered, a printed copy of 
every such resolution of agreement shall be forwarded on reque>t of 
member on payment of one rupee [Section 192 (2) and (3)]. 

(i) Copies of the terms and conditions of appointment of a sole selling 
agent appointed under Section 294 or of a sole selling agent or other- 
person appointed under Section 294AA. 

It may be noted that Form No. 23 of the Companies (Central Government’s) 
General Rules and Forms, 1956 prescribe the manner in which copies of the afore- 
said resolutions and agreements are to be certified and filed with the Registrar. 

9. Minutes ; The minutes represent a record of business transacted at a 
meeting. It is obligatory for every company to cause minutes of all proceedings of 
the general meeting of the Board or of committees of the Board to be entered m the 
Minute Book The minutes of each meeting must contain a fair and correct 
summary of the proceedings The appointment of officers made at the meetings 
will have to be included m the minutes. 

In the case of the meeting of the Board or of a committee thereof, the 
minutes must contain the names of directors present thereat and the names of 
directors who dissent from, or do not concur in, any resolution. It, therefore, 
follows that a director can insist upon his dissent being recorded in the minutes of 
the Board meeting. But the director cannot so insist in the case of a general meet- 
ing as Section 193 makes no such provision. 


The Chairman of the meeting has, however, unfettered discretion in the 
matter ol excluding from the minutes any matter which could reasonably be regarded 
as detamalory of any person, or IS irrelevant or immaterial, or detrimental to the 
interests of the company (Section 193) The minutes of the meeting must contain a 
fair and correct summary of the proceedings thereat But it is not necessary unless 
discuSon the names of members who participated in such 


concernid‘"Th^^hfv?f ^ conclusion of the meeting 
the Minute Boolc^ in hand and typed minutes cannot be pasted in 

LugHdequa^e^saLuaV^ minutes cannot be kept in loose-leaf system even 

Sion 19 iTi m ® falsification, the reason being that 



afbiilaid |>eiio4 of 30 d%ys ctf ^ eotsdotioo of ihe mteetiag or in the event of dcAth 
or inobiti^ of the chairman by the director duly a\ithori$ed for the purpose. In this 
cont^t let Us consider a concrete case. The chairman of the Board, having presided 
over the company’s annual general meeting, left India immediately thereafter He 
is likely to come back only after a couple of months. Now how are the minutes 
signed and dated ? By virtue of Section 193 (1 A) (b), minutes of proceedings 
of a general meeting can be dated and signed, in the event of the death or 
inability of the Chairman of that meeting within a period of 30 days, by a 
director duly authorised by the Board for the purpose. In the circumstances con- 
\ templatcd by the question, therefore, a Board meeting has to be convened and one of 
.nthe directors present thereat be authorised to sign and date the minutes of the annual 
general meeting. 

Any such minutes, when kept according to provisions mentioned above, arc 
evidence of tbe proceedings (Section 194). It has been held in Kerr v. Motiram 
(1940) J Ch. 657 that should be the articles provide that the minutes signed by the 
chairman shall be conclusive evidence without any further proof of the facts therein 
stated, evidence cannot be led in to contradict the minutes. 

A director, who is present at a meeting at which the minutes of a prior 
board meeting are confirmed, is not thereby made responsible for what was done at 
the prior meeting [Re, Land Allotment Co, 1894 1 Ch. 615]. 

Any member has the right to inspect, free of cost, during business hours at 
the registered office of the company, the books containing the minutes of general 
meeting of the company held after 15th January, 1937, Any member .shall be 
entitled to be furnished within seven days after his request with a copy of any 
such minutes on payment of thirty-seven paise for Crcry hundred words or fraction 
thereof Penalties are imposed for defaults, and the Court has the power to order 
immediate inspcc ion of the minutes or to direct that copies shall be furnished 
(Section 196). These statutory rights of the members are exercisable only in respect 
of minutes of general meetings Note that the fee for copies, mentioned above, need 
not be prepaid unlike the copy of a document filed with the Registrar to obtain 
which the fee for Rc. 1 for every one hundred words must be prepaid [Section 610 
(1) (b)]. 

Class Meeting : Such meetings are of shareholders of a particular class of 
shares. These must be convened whenever it is necessary to alter or change the 
rights or privileges of that class as provided by the articles For effecting such chan- 
ges, it is necessary that these are approved at a separate meeting of the holders of 
those shares and supported by special resolution There can also be compromise with 
creditors or classes of them under Section 391 and this must be supported by a 
majority m number representing three-fourths in value of creditor members or 
classes of them. 

Meetings of Debentureliolders : Such meetings are usually held according to 
the conditions of the debenture trust-deed or any other provisions made at the time 
of their issue for altering the conditions of the debenture?, 
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Meetings of creditors othenrise than in a iriniling np : A Compaq can make 
a compromise with its creditors only according to the provisions contained and the 
procedure prescribed under Sections 391 to 393 which require a meeting of creditors 
or class of creditors or of the members or class of members (as the case may be) to 
be acid. 


BOARD MEETING 

Frequency of Board Meeting : Section 285 requires the Board to meet at least 
once in every calendar months irrespective of whether it is the Board of a public 
company or a private company. And at least four such meetings must be held in 
every year However, the Central Government may by notification in the Olficial 
Gazette, direct that these provisions will not apply in relation to any class of com- 
panies or will apply in relation thereto subject to such exceptions, modifications or 
conditions as may be specified in the notification. 

It will be worthwhile to consider to question here. Is a director bound to 
allend the meetings of the Board No, he is not so bound. But nonetheless he will be 
guilty of breach of duty if he fails to attend Board meetings with reasonable regula- 
rity Without sufficient cause being shown for non-attendance Wilful non-attendance 
on his pait may give rise to his liability on ground of negligence if it is patently 
prejudicial cither to the company or to the general body of shareholders. Fairly 
frequent absence from the Board meeting may, however, be excused if the entire 
control is exercised by a single director or if the Board is pretty large in number 
[Re Denham & Co. D 25 Ch. D 752 , Marquis of Bute's case {1892) 2 Ch. 100], The 
fewer the directors, the more onerous is the duty to attend. 


Although a director need not attend each Board meeting unless the articles 
provide otherwise, yet his continuous non-attendance say two attendances followed 
by two non-attendances, again followed by one attendance and so forth just by wav 
of a guard against infringement of the provision of [Section 283 (i) (g)] may render 
him guilty of breach of turst which may be committed by other directors [Charitable 
Corporation v. Smton 2 Atk 400] For example, the other director or director^ take 
the advantage of the aforesaid non-attendance by the director and dissipate the 

■"’proper expenses The Lenfing direc 
tor would be responsible for the loss caused to the company, tf his presence could 
otherwise stop their wrongful acts resulting in the said dissipation of aS 

with the“equirmSs InhTslhtT N * non-compliance 

to deal wiS suTa Inuatmn. Nevertheless, Section 62 2 A may be invoked 

equitablfremldytwiyTffi^^^ by the Board, he has an 

L>d.(I957)TA^Fr685 Plant Hire 

But he will be deprived of thif mmedt bv ^ 

by the general meeting itself [Readv AstorZcl ^ be has been excluded 

iC.A)-{i952) 3 ^//E./{.252] But 0952) Ch. 637 

^ out even it he remains aggrieved by the said 



general meeting re$oliitian, shall he be left out iwithout any remedy ivhatsoever ? We 
^et that he should not be debarred from seeking other remedies like damages; that 
is his remedy should be an action for damages. 


Suppose, A claims to be a director of X & Co. (P) Ltd. but the company’s 
records prima facie reveal that A was not appointed as such. In such a ease accord-^ 
ing to a Supreme Court decision in [Jalan Ram Autar v. Coal Producers {P) Ltd, 
\X970) 40 Comp. Cas, 715 (S C,)] the onus lies on A to prove his claim of director- 
;^hip before any interim relief can be granted to him by way of injunction. 

According to a decision in Burden v. Sinclair 105 S, J, 586, where there is a 
suit for a declaration that a director has been validly removed from his office, an 
interim injunction will not be granted. 


In the context of Section 285, let us consider another intricate issue. Sup- 
pose, a meeting of the Board has been convened within the prescribed period in strict 
conformity with the said Section but, for want of quorum, the said meeting could not 
take place. In such a situation, the meeting automatically stands adjourned by virtue 
of Section 288 (1) till the same day in the next week, at the same time and place. 
And if that “same day'’ is a public holiday, then the meeting stands adjourned till the 
next succeeding day which is not a public holiday, at the same time and place. And 
because of this adjournment the meeting is obviously held after the period specified 
in Section 285. In terms of Section 288 (2) which is not clearly couched, a company 
shall not be deemed to have contravened the provisions of Section 285 where the 
meeting does not take place for want of quorum. In v/ew of these legal provisions, a 
pertinent question for our consideration comes up. For holding the next Board 
meeting, wfhich date should we take into account for the purpose of calculating the 
statutory period of once in every three months, — whether the date of the original meet- 
ing which was adjourned for want of quorum or the adjourned date at which the 
meeting was actually held ? A practical difficulty arises in this regard owing to the 
silence of the Act on this point. Our confusion gets worse confounded when we 
come across Section 191 which states that where a resolution is passed at an adjourn- 
ed meeting, inter alia, of the Board of Directors of a company, it must “for all pur- 
poses”, be deemed to have been passed at the date of the adjourned meeting not on 
an earlier {i.e , the original) meeting. For resolving our question indicated in italics 
above, should we take the indirect provisions of Section 191 and conclude, by corre- 
lating the phrase “for all purpose” with the expression “be treated as having been 
passed on the date on which it was in fact passed, and shall not be deemed to have 
been passed on any earlier dale” appearing m Section 191, that for holding the next 
meeting of the Board, the statutory period should be calculated from the date at 
which the adjourned meeting was held ? There is no judicial decision to warrant this 
conclusion. However, according to Buckley’s Companies Act, (p. 339, 12th Edition), 
except as regards the meetings of the three classes referred to in Section 144 of the 
English Companies Act (corresponding to our Section 191 which is a verbatim copy 
of the English Section), the legal fiction of continuity of the original meeting and all 
adjournments or any legal consequence emanating therefrom remains unaffected by 
Section 144 of the English Act. This is so notwithstanding the phrase “for all pur- 
poses”! appearing in section 144. Inasmuch as our Section 191 is the verbatim copy 



nf Section 144 can rely on this treatise. And relying ^ereon, we ffiV ewdude 
SiinhT^ntinuTyof the anginal meeting will remain unhamperrf and berefore for 
ft DurnSfo? hoid^g the next Board meeting the statutory period of every tfacer 
moZ" Ibid be computed from the date of the original meeting was adjourned 

for want of quorum. 


Notice of meetings ; Notice of every Board meeting has to be served in 
writing on each director for the time being in India, and at his usual address in India 
to every other director Every officer of the company whose duty is to serve the J 

notice as aforesaid and who fails to do so shall be punishable With fine extending {a 

Rs. 100 (Section 286). It is usually the secretary of a company on whom it casts the 
duty to serve the notice as aforesaid. It should be noted that the company is not 
liable for the default in the service of the said notice ; it is only the officer m default 
who is subject to the said penalty. 


Where a director goes abroad for a period of more than 3 months and an 
alternate director has been appointed m his stead under section 313 (I), to whom 
should the notice of Board be given to the “original director” or to the “alternate 
director”? Although there is no legal precedent in this regard, we nonetheless feel 
that prudent practice would demand, on strictly construing Section 286, that the 
notice should be served on the alternate director as well as on the onginabdircctor 
Who is outside India for the time being. 


In the post-Independence period, there was an upsurge of foreign consortia. 
Articles of foreign collaborations frequently provide that notice of Board meetings 
should be sent by Air Mail to foreign directors so that they may be able to attend 
the statutorily prescribed minimum number of meetings (i.e., 3 consecutive meetings 
Without obtaining the leave of absence from the Board) so as to prevent the vacation 
of their office due to continuous non-attendance under Section 283 (1) (g) of the Act. 
Now a vital question crops up as to whether such a prom/on in the articles of foreign 
collaborations is validy because of the provisions of Section 286 (1) which, as we have 
already stated earlier, requires the service of the said notice on a director out of India 
at his usual address in India. Such a question is not free from doubt. In England, 
such a notice is required to be given to a director abroad, only when he is within easy 
reach, else not. But a moot point arises whether a foreign director falls within the 
purview of the expression “a director other than a director for the time being in 
India”. On a scrutiny of the Act, we find that whereas Section 53 provides for Ihc 
service of documents like notices, etc., on members by a company there is no such 
or similar Section providing for services of notice on directors. 


No particular form has been prescribed for the above-mentioned notice of 
Board meetings It has been held in A L.A.R. Arunachahm Chittiar v Kaleewartr 
Mills Ltd, (1957) 1. M.L J. 254— A I R. 1957 Mad. 309 that where articles of fhe 
company provide that there will be a meeting on the first Saturday of every month, 
there will be no necessity of the service of the notice under Section 286 (1) inasmuch 
W a provision m the articles is suflBcicnt compliance with ^tlon 286 (1). 
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twin served. In such a situation the proceedlo^ at the OMetisg ^Nui not hecoste 
invalid provided (i) all the directors attend the meeting and do not raise any objeo 
tioa to the non*service of the notice ; or (ii) where the absent directors make no 
complaint about the want of notice, particularly when the proceedings are ratified 
at a subsequent meeting whereat the absentee directors are present [/te. State cf 
Wyoming Syndicate {1901) 2 Ch. 43!]. 

/ 

Let us consider another sitration. Suppose, a director states that he will 
^ not be able to attend the next Board meeting. In the circumstances is there any 
"necessity to give the notice under Section 286 (1) ? As per the decision in Re^ 
Portuguese Consolidated Coffee Mines SteeVs Case 42 Ch. D, 160^ the answer is 
‘yes’. 


If the articles are silent, the notice of Board meeting is not required to specify 
the nature of business to be transacted thereat [Compagnie de Mayville v Whitley 
{1861) 1 Ch, 788], If, however, the articles provide otherwise, then the notice must 
specify the nature of the business to be transacted. All said and done, a better 
course seems to be that the notice should specify the purpose of the meeting, if it is an 
cxtraodinary or special meeting.' 

Time and Place of Board Meeting : Whether or not the Board meeting can 
be held on a public holiday and out of business hours is a question open to conflict. 
As already stated earlier, under Section 288, the ajourned Board meeting is 
to be held on a day which is not a holiday. But no such restriction has been levied 
on the matter of holding the original Board meeting. On the basis of the provision 
of Section 288, one set of argument may be that like the adjourned meeting, the 
holding of the original Board meeting is equally a normal and usual work of a 
company and that is why it should be held during usual business hours and on a day 
which is not a public holiday On this analogy, a similar inference may be drawn 
from the provision of Section 166 (2) as well, because it prescribes only for each 
annual general meeting that it must be held on a day which is not a public holiday 
and during business hours and also because annual general meeting is normal work 
of the company. Another set of argument is that a mefeting of the Board can take 
place even on a public holiday and out of business hours because there is no such 
restrictions as contemplated either by Section 166 (2) or by Section 288. We are rather 
inclined to subscribe to the latter set of argument. This is bacause if the Legislature 
could think of imposing similar restrictions twice — once at the time of drafting 
Section 166 (2) in respect of only annual general meeting and the other at the time 
of drafting Section 288 in respect of adjourned Board meetings —it could rationally 
think of similar restrictions for the third time in respect of original Board meetings. 
If the human element of forgetfulness on the part of the draftsmen is to be given any 
‘ consideration, enen then it can be upheld on the first occasion when Section 166 (2) 
was drafted. But definitely such forgetfulness is not tenable on the second occasion 
when Section 288 was enacted especially in respect of adjourned Board meeting. 
Had it been the intention of the Legislature, it could easily enact a provision 
and add it as a sub-section to Section 288. It therefore, seems that the Legislature 
did not deliberately think it necessary to provide for original Board meeting to be 
held on a day other than a public holiday and during usual business hour. The law 



will take its course, howsoever, the course may irrational. Therefore, in the 
rbsena of any specific provisions m the Act. it seems that the original Board meeting 
can be held even on a holiday and out of business hours. 


Ouornin ' A quorum is the prescribed minimum number of qualified persons 
authorised to transact the business at a meeting. In relation to a Board meeting 
quorum implies fully qualified and disinterested director who must be present at the 
meeting so as to enable the Board of which they are the constituents to legally 
transact the business thereat. Can such a quorum be fixed by the articles of a ; 
company? No in view of Section 2fe7 which has fixed the quorum for the Board ( 
meetings Accordingly, such a quorum is one-third of the total strength of Board 
(any fr^tion contained in the said one-third being round off as one) or two directors, 
whichever is higher. The total strength is to be derived after deducting the number 
of directors whose offices are vacant. Therefore, the Quorum=i/3 (of total strength- 
vacancies). Where total number of directors are 9 and 2 offices of directors have 
fallen vacant, we find : 1/3 of (9— 12)= 1/3 of 7=2i directors. If the fraction of 3rd 
is to be rounded off as one then 3, i.e. 2+1 directors would constitute the quorum 
for the Board meetings. If at any time the number of interested directors exceeds 
or IS equal to two-tliirds of the total strength, the number of the remaining 
directors who are non-interested but present at the meeting, not being less than two 
shall constitute the quorum, for example, there are in all 15 directors and the 
Board meeting commences with all the 15 directors. During the currency of the 
meeting, an item comes up for discussion in respect to which 13 happen to be 
‘‘interested” directors In this case, in spite of the excess of the interested directors 
being more than two-thirds, the prescribed minimum number of non-intercsted 
directors constituting the quorum, namely, 2 present at the meeting are to transact 
the particular item of business. 


Now suppose all the 15 directors cited in the above illustration are equally 
Interested in that particular item of business and the item is so vital that but for a 
decision thereon, the business of the campany will be greatly hampered- How to 
resolve this impasse ? 


The Act has not made any direct provision to tackle with such a situation. 
But Article 48 of table A of Schedule 1 to the Act, provides a remedy. According 
to the said Article, the Board may, whenever it thinks fit, call an extraordinary 
general meeting. By invoking this Article, the Board should get the aforesaHi 
impasse resolved by the shareholders at the general meeting. Since according to 
Section 173 (1) (b), all business in the case of any other meeting than the annual 
general meeting is to be deemed special, by virtue of sub section (2) the notice of the 
extraordinary meeting must annex to it a statement setting out all the material facts 
concerning the item of business, including, in particular, the nature of the concern or 
interest therein of every director. 


excluded from the computation 
Ofthe quorum under Section 300 ( 1 ). However, in terms of Section 300 (2), the 
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intelre&ted directors can be counted for the purposes of quorum \n the following 
cases, namely — (a) where the company is a private company which is neither a 
subsidiary nor a holding company of a public company ; (b) where the company is 
a private company which is a subsidiary of a public company, in respect to any 
contract or arrangement entered into or to be entered into, by the private company 
with the holding company thereof ; (c) where there is any contract of iademouy 
against any loss which the directors or any one or more of them may suffer by reason 
or becoming or being sureties or surety for the comppiny ; (d) in res'pect of any 
. contract or arrangement entered or to be entered into with a public company, ora 
private company, which IS a subsidiary of a public company in which the director’s 
interest consist solely (i) m his being a director holding shares ot such number or 
value as to be just enough and not more than enough to qualify him for appointment 
as director, or (ii) in his being a member holding not more than 2% of the paid-up 
share capital of the company ; (e) where it is a public company or a private com- 
pany which IS a subsidiary of a public company in respect of which the Central 
Government has, through a notification in the Official Gazette, waived the necessity 
to comply with the requirements of Section 300 (1) on considerations of establishing 
or promoting any industry, business or tr^ade in the public interest. 


Inability to hold a Board meeting for want of quorum results, as has already 
been stated^ m the automatic adjournment thereof under Section ,^88. It has also 
been stated earlier that according to Section 191, a icsolution passed at an adjourned 
meeting is deemed as having been passed thereat itself ; it does not date back to an 
earlier date, i.e., the date of the ouginai meeting. It would be worthwhile to recapi- 
tulate here the provisions of Section 174 (2j to {5) which deal with adjourmnent of 
general meetings for want of quorum so as to compare them with the provisions 
relating to adjournment of Board meetings. Unless the article of a company — whether 
public or private^ provide otherwise, il the quorum is not present within half-an-hour 
from the time fixed for the general meeting, it shall stand dissolved in case the meet- 
ing has been convened, under Section 169, on the requisition of members ; in regard 
to any other class of meeting, it shall stand adjourned to the same day in the next 
week at the same time and place or to such other day and at such other time and 
place as the Board may determine. If again at the adjourned meeting the quorum 
IS not present within halt-an-hour of the scheduled time then the members present 
shall constitute the quorum. According to Article 53 of Table A of Schedule 1 to 
the Act, where a meeting is adjourned for 30 days or more, a fresh notice of the ad- 
journed meeting has to be served. Thus, Section 288 does not throw any light on 
what happens il the quorum is not ihere at the adjouined meet mg as well whether 
the Board meeting is to be adjourned over and over again till the quorum is procured. 
Secondly, for want of quorum, the Board meeting automatically stands adjourned to 
the same day m the next week and at the same lime and place. But the Board has 
no power to fix any other day or place or time for such adjourned meeting : whereas 
in the case of general meeting, the Board can adjourn it to any other day or other 
time and place. Thirdly, Section 288 implies that a Board meeting can be called on a 
public holiday, though not the adjourned meeting. Under ScUion 166 (2) annual 
general meeting cannot be held on a public holiday. But in the absence of any 
specific prohibitions by the Act, a statutory and an extraordinary meeting can be held 
on a public holiday. 



The term “public holida>” in this context should be understood. According 
to the proviso to Section 2 (38) no day declared by the Central Government to be a 
public holiday shall be deemed to be a public holiday unless the declaration was 
notified before the issue of the notice of the meeting. Suppose, the notice of a meet- 
ing was issued on April 1 whereby it was to be held on May 3. if on April 2, the 
Central Government declares the third day of May as a public holiday, there is no 
bar to the holding of the meeting on May 3 in spite of its being declared as a public 
holiday. If, however, the declaration is notified before the issue of the notice conve- 
ning the meeting /.e., say on the 31st March, the meeting cannot be held on May 3, 


Resolutions ; The resolutions of the Board fall into the following three 
categories : 


(d) Those passed at Board meeting : These specific resolutions are covered by 
Section 292 which we have already discussed in the Study Paper relating to directors. 
Besides those, there arc other resolutions which must be passed only at a Board 
meeting These are: (i) Resolution tor hlling casual vacancies under Section 262 ; 
(ii) Resolution for giving consent to tontracis with directors as required by Section 
29/ , (ill) Resolution for appouUmg as mduaglng director or manager ot a company 
of a person who is already holding such a post in another company lunammous con- 
sent being necessary under the proviso to Section 316 (2)J , (ivj Resolution tor 
making investments in companies under the same management group (unanimous 
lanctioned being necessary under Seciion 372) 

As regards the form of the aforesaid resolutions, it would be sufficient if the 
substance thereof is entered m the minutes. A formal resolution is not necessary, 
aoard resolutions may be implied from conduct as well [Freeman v Buckhurst (196^) 
\^omp. L, J Jo (49)]. ' 


K.. oi Those passed by circulation : These are covered by Section 289 which 
hai already been discussed m the Study Paper relating to directors. ^ 


loard of 
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80 deiegatod» conform to any regulations that may t>e imposed on it the 
Board (Article 77 of Table A). 


A committee may elect a chairman of its meeting. If no chairman is elected, 
or if at any meeting the chairman does not turn up wuhin five mjinutes from the 
time scheduled for the meeting, the members present may choose one from amongst 
them to be the chairman of the meeting (Article 78). 


A committee may meet and adjourn as it thinks proper. Questions arising 
at any meeting of a committee shall be determined by a majority of votes of the 
members present. And in case of an equality of votes the chairman shall have a 
second or casting vote (Article 79). 


All acts done by the Board meeting or by its committee meeting or by any 
person acting as a director shall be as valid as if every such director or such person 
had been duly appointed and was quaiihed to be a director. The validity of all such 
acts done is not atfected even it it is discovered later on that there was some defect 
in the appointment of any one or more of such directors or of any person acting as 
a director. The said acts will also remain unaffected even if the directors are later 
on discovered to be disqualified (Article 80). This provision has been intended to 
prevent the validity of transactions from being questioned where there has been a 
slip in the appointment of a director. But the provision cannot be utilized to ignore 
or override the substantive provisions pertaining to such appointment. It is appli- 
cable only to acts of directors whose appointment or qualification is later on discover- 
red to be faulty. Where, however, their appointments have not taken place at all 
but they merely chose to act on the company's behalf, the protection prescribed by 
either Article 80 or Section 290 cannot be invoked [Morris w, Kajis sen (1946) I, 
A,E R, 586 {HL)], This is because the said subsequent discovery must be a dis- 
covery of the defect ; it must not be the discovery of facts which go to constitute the 
defect [British Asbestos Co. v Boyd {1903) 2 Ch. 439]. 


Suppose a regulation like Article 80 is included in the articles of association 
of a company. What would be the possible impact of this? The impact has been 
summed up m Halsbury's Laws of England (vide p. 277 3rd Edition, Vol. VI) thus : 
^*An article validating the acts of persons acting as directors, though it is afterwards 
discovered that that was a defect m their appointment or qualification, operates 
not only between the company and outsiders but also as between the company and 
its members ; as where defacto directors make a call, summon meetings of the 
company, elect other directors or allot shares. A defacto director may be ordered to 
furnish a statement of affairs in winding up. Directors cannot take advantage of 
any informality m their proceedings in which they have themselves participated ; they 
are estopped as between themselves and the company ; they are also estopped from 
saying that they have been improperly appointed, if they have acted after their 
appointment. Persons dealing with them who know of the invalidity are likewise 
estopped.’' 



2 « 


It should also be noted that Section 290 applies to acts of an JudividiiaJ 
direcfor, wherens Article 80 covers acts of the Board and of its coinisfttae. 

Minutes of Board mretifig : The procedures for writing out the minutes 
of the Board meetings are (he same as these arc applicable to general meetings of the 
company. These are governed by Sections 193-196 which we have already discussed 
earlier Jt may, however, be noted that the decision of the Board need not in all case 
be formally recorded in writing and their intention may be implied from conduct 
|/f.L Bolton (Engineering) Co, Ltd v.T J Gtahcm d Sons (1956) i, AH E R, 624], 


Inm ligation etc. 

Accounts : The tendency of the Legislature in recent years has been to 
compel companies to make the fullest possible disclosure of their financial affairs in 
the statements of accounts supplied to the shareholders. It is essential, therefore, 
that pefions responsible for ciiher preparation or for reporting thereon should 
befamiliarwilhlhepxovisionsofthe Act relating to their accounts and audit. For 
a more detailed discussion thereof, a reference should be made to the Study Paper 
on Auditing and Accounting. ^ 


The important matters relating to accounts of companies in regard to which 

provisions have been made by the Companies Act are (j) the maintenance of 
proper books of account ; (ii) the preparation, at fixed intervals, of the profit and 
loss accounts and the balance sheet and their audit ; fin) the information that should 

^ disclosed in th^e final* accounts published by companies and the report thereon 
by directors (iv) the nglu of members to be furnished with copies of acco^ants and of 
directors , and auditors reports , (v) the appointment and qualifications of auditors 

^04 Of staff- Sections governing this matter are 

204, 294, .14 and Schedule VII to the Act. By Section 204, no firm or bodv 
corporate, after the commencement of the Act shall be appointed to or emSoTed in 

CompanMAmSdrncnOAcf 19S7'' K amended by the 

cas?ra‘;X : In the 

balance sheet and the profit and loss account K 

meeting or where the annual aen^ral f company s annual 

shall be filed within 30 days from^the' latest dnf 

•hould have been held in aaordanef w ih 7h . n that meeting 

Registrar, three copies therS ?he pra^ Je fs 

requires extra copies) signed by the maMcmir Hirtrin ^ Department 

r / «uwu vy lae managing director, manager or secretary of the 



eottip^ny or if there be none of these, by a director of the company, together with 
three copies of all documents required by the Act to be attached or annexed to the 
balance sheet or profit and loss account. But in the case of a private company, copies 
of the balance sheet and profit and loss account have to be filed separately. Formerly, 
private companies were not required to file profit and loss account. Now, they have 
to file it but separately from the balance sheet. This is because in the case of most 
private companies, non-members cannot inspect the profit and loss a9count. The 
second proviso to Section 220 (1) (a) provides that in case of a private company which 
is not subsidiary of a public company or (ii) private company of which the entire paid- 
up capital is held by one or more foreign companies Or (iii) a company under Section 
43A (if Central Gwernment direct that inspection should not be allowed to non- 
members) non-members cannot inspect, or obtain copies of the profit and loss account. 

If, for some reasons, the annual general meeting of company fails to adopt 
the balance sheet, or if the annual general meeting of a company for any year has 
not been held, then a statement to the effect and of the reasons therefor must also be 
annexed to the balance sheet and copies thereof filed with the Registrar. 


Registrar's powers to call for information and submit a report to the 
Central Government (Section 234) If, on a perusal of any document required to 
bellied with the Registrar under the Act, he is of the opinion that some information 
or an explanation is necessary with re pact to any matter to which such document 
purports to relate, he may call in writing for such information or explanation to be 
supplied to him within ^uch time as he may specify in the order fiom the company. 
Thereupon, any person who is or has been an officer of the company, shou'd furnish 
such information or explanation to the best of liis ability. It would be the duty of 
the company and such person to furnish the mroinutioi and explanation to him. If 
no information or explanation is furnished within the time specified or if the informa- 
tion or explanation fuinished is in the opinion of the Registrar inadequate, he may by 
another written order call on the company to produce wiihm the time specified, for 
his inspection such books and papers as he considers necessary. Any failure (o supply 
the information oi to produce the books would render the company and the person 
as aforementioned punishable with fine which may extend up to Rs 500 and in 
addition to a fine up to Rs. 50 per day in the case of continuing offence 


The court may, on the application made by the Registrar, make order for 
production of books, etc for the purpose of this Section. 


If such information or explanation is not furnished within the specified time 
or after the perusal of such information or explanation or of books, etc., the Regis- 
trar IS of the opinion that the docum'ent m respect of which he had called foi ihc 
information together with explanation, books, etc , does not disclose a full and fair 
Statement of the matter to which it purports to relate etc , or disclose unsatisfaclory 
state of affairs, he shall report in writing about the circumslancLS of the case to ihc 
Central Government On receipt of any written information or explanation as well 
as of any book or paper, called for by the Registrar, he may annext that to the docu- 
ment which IS required to be submitted to him under this Act. 


I/some material is placed before the Registrar by contributory or 
of the person intersled alleging that the business of the company is being on 

in fraud of Its creditors or ofpersons dealing with the company or otherwise for a 

fraudulent or unlawful purpose for the purpose of inquiring into such charges the 
Registrar also has been invested with the power after giving the company an oppor- 
tunity of being heard, to call in writing for any information and explanation in the 
foregoing manner either from the company or from a person who is or has been an 
offeer of the company. 


Section 234A provides for the seizure of documents by the Registrar. 
Accordingly, if, upon an information at his head or otherwise, the Registrar reason- 
ably believes that books and papers of, or relating to, any company or other body 
corporate, managing director or manager of such company or other body corporate, 
are likely to be destroyed, mutilated falsified or secreted, the Registrar may make 
an application to the Central Government or to a First Class Magistrate or a Presi- 
dency Magistrate, as the case may be having jurisdiction, for an order for the seizure 
of such books and papers Thereupon, if the Central Gnvernment or the Magistrate, 
as the case may be, IS convinced of the necessity for such a seizure, it or he may 
authorise Registrar to enter the places where the relevant books and papers are kept 
to search m the manner specified as well as to seize them The Registrar must return 
the books and papers to those fi om whom these are seized, at an early date but not 
later than the 30th day after such seizure ; also he must inform the Central Govern- 
ment or the Magistrate of such return The Registrar may take out copies of extracts 
from them or place identificition marks on them or any part thereof. 


Investigation affair > of company on application by members ora report by 
the Registrar a. well as other ca e. (Section 23S) . The Central Government may 
appoint inspectors for investigation into the affairs of any company and reporting 
thereon the following circumstances (d) m the case of a company having a share 
capital, on the application either of not less than 200 members or of members holding 
not less than 1/IOth of the totjl voting power therein ; (b) in the case of a 
company not having a share capital, on the application of not less than J/5th in 
number of the persons on the company's register of the members. The application 
under (a) or (b) above must satisfy the requirement of Rule 8 of the Companies 
(Central Govt’s) Rules and Forms , (c) in the case of any company, on a report bv 
the register that a document filed with him by a company discloses an unsatiWtorv 

state of affairs, or it does not disclose full and fair statement or the matter o wh?ch 
It purports to relate. yyiiivji 


An application as aforementioned under (at or (b) must be supported bv 
such evidence as the Central Government may require to show that the applicants 
have pood reason for requiring the investigation. In addition, the Government mav ^ 
r^u.re the applicants to furnish a security of an amount not exceeding Rs ToOO^m 
the payment of cost of the investigation (Section 236). ^ . u ror 


_ It may be noted that under Section 237 : (a) the Central fir vemm^m .i, .. 
initiate investigation, if the company by a special resolution or the Court hTan « ^ 
dKlTc., Ih.. .IT.,,, Of .he eompanj oh|h. to be imZglS'! L7(l,) ^Sy Zt 



mfmn k ifie opinkm of iht Oorermnent there ate ^rcointtanoei sugg^atiog (Q that 
business of the company is b«i)g conducted with a view to defraud its creditors^ 
member or any other person or otherwise for a fraudulent or unlawful purpose* or in 
a manner oppressive of any of its members ; (ii) that the persons concern^ with the 
formation or management of the company are guilty of fraud, misfeasance or mis- 
conduct ; (iii) that members of the company have not been given all the iufermation 
with respect to its affairs which they might reasonably expect. ' 

It, may, however, be noted that the discretionary power, referred to in (b) 
above is not violative of Article 14 of the Constitution of India relating to the funda- 
mental rights of a company to property and equality. But, the statute having per- 
mitted the delegation of powers to the Board only as the statutory authority, the 
power so delegated have to be exercised by the Board as a whole and not by its cons- 
tituents. Thus, if an order of investigation is made only by the chairman of the 
Company Law Board himself, whereas under the law it should be made by the Board 
acting as a whole, such an order would be bad [Barrium Chemicals Ltd. v. Th 2 Union 
of India (1966) (S.C ) 36 Comp. Cas. 639. 

Pov ers of inspectors to carry on investigation (Sections 239 and 240): An 
inspector under the Act has been given wide powers as to the manner in which he 
can carry on an investigation If he thinks it necessary to investigate even the affairs 
of another company in the same management or croup, he is empowered to do so. 
However, in certain cases specified m Section 239 (2), he has to obtain prior Approval 
of the Central Government for this purpose (Section 239). 

It IS the duty of all officers and other employees and agents of the Company 
to preserve all books and papers of and i elating to the company The inspectors 
may compel the aforementioned persons, with the previous approval of the Central 
Government, to produce before them the said books and papers as well as to render 
all reasonable assistance >n connection with the investigation [Section 240 (I)J. 

With the prior approval of the Central Government, they can require any 
body corporate [other than body corporate referred to in sub-section (I)] to furnish 
such information, or produce such books and papers to them or any person autho- 
rised by them [Section 240 (lA)]. 

I 

The inspectors can keep in their custody the books and papers so 
received either in original or certified copies for six months. But thereafter they 
must return to them from whom those are received. But after the return of the 
documents, these might be called back, if they are needed again [Section 240 (IB)]. 

An inspector may examine on oath any of the persons referred to in Section 
240(1) and with the previous approval of the Central Government in that respect 
may examine on oath any other person. The examination must relate to the affairs 
of the company, other body corporate. Any of these persons may be compelled by 
the inspector to appear before him personally. Persons who fail to co-operate with 
the inspector are punishable with imprisonment for a term, extending to six months 
or with a fine extending to Rs. 2,000 or with both and also with a further fine which 
may extend to Rs. 200 for every day after the first during which the failure or 



Sotct ofthe aforewM examination are required to taJced ffl 
SSSS.VMO over >o or tynd ./good by .h. p.r«.i. ««ld«d. 

Section 240A empowers an investigator to have the books or papers seiz^ by 
moving The Court or Magistrate by an application, where he apprehends that these 
Say be altered, falsified or secreted. He may keep such documents in his custody for 
“period not beyond the date of conclusion of the investigation. But before retununj 
them he may place identification marks on them or any part thereof. 


Inspectors Report (Section 241) : The inspectors may and, if directed by 
Central Government, shall make an interim report to the Government and shall 
make a final report at the conclusion The Government shall forward a copy of any 
report other than an inteiim report to (a) the company ; fb) any body corporate, or 
associate dealt with in the report by virtue of Section 289 ; (c) the persons who 
applied for the investigation at their request ; (d) the Court, where the inspector is 
appointed by its order. Copies may also be supplied to members or creditors of the 
company, other body corporate, or associate within Section 239 (in the case of credi- 
tors their interest must appear to the Central Government to be affected). 


Powers of the Central Government : If from the report of the inspectors, it 
appears to the Central Government that any person has, in relation to either the 
company or any other body corporate, whose affairs have been investigated under 
Section 2 j 9, been guilty of a criminal offence, it may after giving such legal notice 
as It thinks ht under Section 242, institute a prosecution against any such person as 
it thinks fit. 


The Government also has powers under Section 243 and 244 to start procee- 
ding (i) for the Winding up of the company or body corporate, etc., referred to m 
Sections 239 by making a petition for winding up on the ground that it is just 
and equitable that it should be wound up , (ii) for relief in case of oppression and 
mismanagement of a company under Section 397 or 398 by making application under 
these Sections ; (in) by making both petition and application in the above cases ; 
(iv) for the recovery of damages m respect of any fraud, misfeasance or other 
misconduct in connection with the promotion or formation or the management of 
affairs of such company or body corporate, etc., referred to in Section 239 ; (v) for 
the recovery of any property of such company, body corporate, etc , which has been 
misapplied or wrongfully retained Proceedings (iv) and (v) should be in the name 
of the company and it must appear to Central Government that such proceeding 
should be brought by the company in public interest. 

The expenses of investigation shall be borne by the Government in the 
first instance but may be recovered either from persons who arc convicted on proscu- 
tion under Section 242 or who are ordered to pay damages in proceedings under 
Section 244 to the extent specified by the order of the Court convicting them. The 
company in whose name the proceedings are brought is also bound to reimburse the 
Govt, to the extent of the amount or value of any sums or property recovered — 

(a) If, however, prosecution has been instituted under Section 242 the coin- 
managing director or manager dealt with by the report of the inspector 
shall be liable to tmbursc the Government m respect of the whole of the expenses 
Unless the Central Government otherwise directs. 



Where an inspector was appointed under clause (a) or (b) of Section 235 
on the application of members^ those applicants shall be liable to bear the cost to 
such extent as the Central Government may direct. 

The amounts of expenses reimbursable to the Central GDvernment, as refer- 
red to in para (a) above, are recoverable as arrears of land revenue. If moneys spent 
by the Central Government cannot be recovered, they shall be paid out of money 
provided by Parliament. “Expenses” include expenses of proceedings under Section 
244 [Section 245], 

Distinction between inspection and investigation : Inspection signifies the 
right to inspect certain books, papers and documents, conferred by the Act upon 
certain individuals, e g., the right of inspection of books of account and other books 
and papers during office hours by directors, Registrar and any officer of the Govern- 
ment authorised by the Central Government (Section 209), the right of inspection of 
register and returns by any members or debentureholders without fee and by any 
other person on payment of a fee of one rupee for each inspection (Section 163) ; 
the right of inspection of minute books by a member (Section 196); that under 
Section 304, etc. On the other hand investigation signifies probing into the affairs 
of a company. Sections 235 to 251 deal with investigation, which we have already 
discussed above. 


Summary of Rights, powers and duties of the Inspector are outlined below : 

Power to investigate, if thought necessary, even the affairs of another 
company in the same management or group as the one for whose investigation he has 
been specifically appointed [Section 239 (1)1 Dury or obligation to obtain the prior 
approval of the Central Government for the purpose in certain cases specified in 
Section 239 (2). 

Right to compel all officers, employees and agents of the company, whose 
duty it is to preserve all books and papers of, and relating to, the company under 
investigation, to produce before him the said books and papers as well as to render 
all reasonable assistance in connection with the investigation. Duty to obtain the 
previous approval of the Central Government for compelling such production 
[Section 240 (l)j. 

Power under Section 240 (lA), to require any body corporate [other than the 
body corporate mentioned in Section 240 (1)] to furnish such information or produce 
such books and papers to him or any person authorised by him. Duty to seek the 
previous approval of the Central Government before exercising this power. 

Right under Section 240 (IB), to keep in his custody the books and papers so 
received cither in original or certified copies for 6 months. Duty to return them, 
after the expiry of this period, to the company, body corporate, firm or individual by 
whom or on whose behalf they were produced. Power, despite this return, to call for 
such books and papers if they are needed again, 





UOconfets upon the inspector the Power to rnoht aay of the 
^ S sub-set?ion (1) thereof to appear personally before hm and to 

persons ^^^tioned b semo company and other body 

examine him on oa h in j„y Qtjjer person than those mentioned m 

'TZn n hTcontext, it is the inspector’s ^uty to have the previous 

sub sett-on (I) ^ , (joveronient and to have the aforesaid examination in 
t^I^^rlol^fihfSSlnSL report read over to, and signed by. the person 
examined. 


Pr 7 urrs, under Section 240A, to have the books or papers seized, where he 
apprehends that these ma> be altered, falsified or secreted. /?/^/?/, to keep, such 
documents for a period not beyond the date of the conclusion of the investigation ; 
but before returning them, he may place identification marks on them or any part 
thereof Du/y to move the Court of the Magistrate by an application for the pur- 
pose of the said seizure. 

7 ) 1 / 0 ’, on the conclusion of the investigation, to submit a repoit to the Central 
Government The inspector has also the ngli! to make an interim report to the 
Central Government, but this right is converted into his difty if he is directed by the 
Central Government to submit an interim report [Section 241]. 


Courses open to the Central Governinent on receipt of the inspector's report : 

(\) Under Section 242, if the inspector’s report submitted to the Central 
Government reveals that any person has been guilty of a criminal offence 
in relation to the company, then the latter may, on taking appropriate 
legal advice, prosecute such person for the ofl'enee. It can compel all 
olficers, other employees and agents of the company to give it all possible 
assistance in the matter of prosecution. 

(ii) According to Section 243, if, from the inspector’s report, the Central 
Government feels that it is expedient to wind up the company by reason 
of the circumstances mentioned in Section 237 (b) (i) or (ii), it may. 
unless the company is already be^ng wound up by the Court, cause to be 
presented to the Court by any person duly authorised in that regard a 
p<,tilion for winding up of the company on the ground that it is just and 
equitable that it should be wound up, or an application for an order 
under Section 397 or 398 (pertaining to relief against oppression and 
mismanagement), or both a petition and application. 

(ni) From the said report, it may appear to the Centra! Government that the 
company whose affairs have been investigated ought to institute proceed- 
ings, m the public interest, for recovery of damages from any person 
guilty of fraud, misconduct or misfeasance in connection with the 
promotion or formation, or tbe management of the company, or for 

recovery of any property of the company, \Nhich has been misapplied or 
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wron^ully retajaed. In stich circumstances, the Central Ooveiftnneni. 
may itself bring, in terms of Section 244, such proceedings in the name 
of the company. 


(iv) It is true that the Central Government has to bear the expenses of 
investigation in the hrst instance. But Section 245 empowers it, under 
certain circumstances, to recover the same from any person who has been 
guilty of fraud, misconduct, misfeasance or iffongful retention of the 
company’s property, or from the persons at whose behest the investiga- 
tion was ordered and undertaken. 


(v) On the receipt of the inspector’s final report, the Central Government 
has to loiward a copy thereof to the company concerned. If it thinks 
fit, It may furnish a copy, on payment, to any member of the company or 
to any creditor of the company. A copy should also be forwarded by 
the Central Government to the Couit or to the members of the company 
if investigation was commenced at their instance. If the Central Govern- 
ment wants, it can also publish the report (Section 241). 


Information regarding persons haring an interest in a company : Whenever it 
appears to the Government that there is good reason to investigate the ownership of 
any shares in or debentures of a company, and it is considered unnecessary to ap- 
point an inspector, the Government may call upon any person whom it was reason- 
able cause to believe (a) to be or have been interested in the shares and 
debentures of the company, (b) to act or to have acted as a legal adviser or an agent 
of some one interested in the shares of debentures or furnish information as to pre- 
sent and past interest in those shares, etc., names and addresses of person interested, 
etc. [Sections 248(1)]. 


It is obligatory on the person to furnish the information which they have or 
can be reasonably expected to obtain. If they fail to do so, they are punishable 
With imprisonment for a maximum period of 6 months or with a fine up to Rs. 5,000 
or with both [Section 248(4)]. 


Imposition of restriction on shares or debentares (Section 250) : Where it 
I appears to the Central Government that the relevant facts about shares or debentu- 
' res cannot be found unless restrictions are imposed on them, it may impose the 
following restrictions viz., any transfer of those shares shall be void : (b) where 
those shares are to be issued they shall not be issued ; and any issue thereof or any 
transfer of the right to be issued therewith, shall be void ; (c) no voting right shall be 
exerciseable in respect of these shares ; (d) no further shares be issued in right of 
those shares or in pursuance of any offer made to the holder thereof ; and any issue 
of such aharcfl pr any transfer of the right to be issued thcrewithi shall be void ; and 
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(e) except in a liquidation, no payment shall be made of any sums due from the 
company on those shares, whether in respect of dividend, capital or otherwise. 


An aggrieved person has been given the right to apply to the Court to have 
the order quashed No order, interim or final, shall be passed by the Court without 
giving the Central Government an apportunity of being heard. 


So long as the order has not been quashed either by»the Central Government 
or the Court, if a person exercises any rights in regard to the shares in contravention 
of the order aforementioned, he would incur heavy penalties prescribed by Section 50. 
Prosecution cannot be instituted without the sanction of the Central Government. 


Where a transfer of shares in a company (a) has taken place or (b) is likely 
to take place and as a result thereof a change in the composition of the Board is 
likely to take place and the Central Government is of the opinion that such change 
would be prejudicial to public interest, the Government may direct that in case of 
(a) . (i) voting rights in respect of these shares shall not be exerciseable for period 
not exceeding 3 years specified in the order , (ii) resolution passed to effect change m 
Board shall not have effect unless confirmed by the Central Government. In the case 
of (b), the transfer of shares during such period not exceeding 3 years as is specified 
111 order shall be void. Note that (a) (ii) is similar to the remedy provided under 
Section 409 with the following differences (i) Change under (a) (lO should be preju- 
dicial to public interest— whereas change under Section 409 should be prejudicial to 
affairs of company , (iii) the^Central Government must make enquiry before passing 
order under Section 409 No such enquiry is necessary under (a) (ii) , an order under 
Section 409 can override memorandum, articles, etc., while an order under (a) (ii) 
cannot do so The Central Government is also empowered to vary or rescind m its 
orders which shall be served on the company within 14 days of making of the same. 


17. Voluntary winding up of company, etc , not to stop investigation procee- 
ding (Section 250A) : An investigation may be initiated under Sections 235, 237, 
239, 247, 248 or 249 in spite of the fact that an application has been made for an 
order under Section 397 or 398, or the company has passed a special resolution for 
voluntary winding up An investigation so initiated shall not be stopped or suspended 
on this account. 

The provision is intended to prevent dilatory tactics being adopted bv 4he 
management. ^ ^ ^ 


SELF-EXAMINATION QUESTIONS 

(The answers are not required to be written out ; answers are given at the end) 
1. Is a private limited company required to hold a 'statutory meeting ?” 
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the company is required to convene the statutory meeting, (b) Also state the latest 
date for convening such a meeting, 

3. If the statutory report is forwardec^ later than what is required can it still 
be deemed to have been duly forwarded ? 

4. Who can certify the statutory report as correct ? 

5. What is the remedy for a member in the case of a failure either in holding 
the statutory meeting or in filing the statutory report for registration. 

6. A & Co. Ltd. was incorporated on 1-4-79, When is its first annual 
general meeting to be held ? 

7. Can the registrar extend for any special reason the time for holding the 
first annual general meeting ? 

8. Is it necessary for a company to hold its second annual general meeting 
in the year of its incorporation or the following year ? 

9. Suppose a notice was issued on June 1, calling an annual general meeting 
of a company, to be held on June 23. An important foreign statesman died on June 
22 , and the Central Government declared the 2ird day of June as a public holiday 
m honour of the deceased statesman. Could the company hold its annual general 
meeting on the notified date ? 

10. Will the company be exonerated from its liability in the following 
circumstances ? 

(a) The company failed to convene the annual general meeting as its annual 
accounts were not ready for being laid before the meeting. 

(b) The directors were unaHe to hold the annual general meeting as the 
account books of the company were seized by Ihe police. 

11. Section 220 indicated that the balance sheet and the profit and loss 
account required to be filed with the Registrar must be such as have been laid before 
the annual general meeting. The company could not submit them to the Registrar 
within the stipulated time, as the annual general meeting could not be held. Would 
the company and its directors be liable to pay penalty for their failure to file the 
statement of accounts with the Registrar ? 

12. Suppose, during the intervening period between the last annual general 
meeting and the next, some important matters crop up and they need shareholders* 
consideration. What should the directors do in the circumstances ? 

13. Can the members of the company too requisition such a meeting as 
aforesaid ? 

t 

14. Is a business that is transacted at extraordinary general meeting 
“general” ? 
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15. Can a general meef.ng-whether “extraordinary” or “annual* ’-be called 
by a notice shorter than that prescribed by the Companies Act ? 


16 For certain purposes, the Companies Act requires a special notice, (a) 

Who should receive the notice and from whom ? (b) Special notice for how many 

days ? (c) How many days before the meeting should the shareholders get the 
notice ? 


17. What business are deemed to be special at an extraordinary general 
meeting ? 


J8. Insofar as a meeting is concerned, what is the importance of the distinc* 
tion between “ordinary business’' and “special business”. 


19. If the explanatory statement does not give the nature of the special 
business or gives insufficient particular as regards special business, (a) can ihc business 
be transacted at the mcetingiJ/ (b) if in the above-mentioned circumstances, a resolu- 
tion IS passed by a majority,'wiil the resolution be infructuous ? 


20. What IS the quorum for a general meeting : (a) where the company is 
public limited company , (b) where the company is a pnvate limited company ; and 
(c) where the company is a “deemed public” company under Section 4 jA V 

21. What is the quorum for the meeting of a special class of shareholders : (a) 
in the case of a public company ; and (b) in the case of a private company ? 


22. Even if the quorum is not present at the adjourned meeting within i 
an hour of its scheduled time, will the members present constitute the quorum ? 

23. What IS the quorum for a meeting of the Board of Directors ? 

24. In the absence of a quorum does the Board meeting too get adjourned ? 

25. A company’s articles require that a proxy should be fixed within 72 hours 
before the time fixed for the starting of the meeting. A proxy was received by it 
60 hours before the meeting was due to start, which the chairman of the meeting 
refused to consider. Can the person holding proxy compel the chairman to admit 
it 7 

26. X & Co. Ltd. IS a member of Y & Co. Ltd. Can the Board of^ 
Directors of X & Co. Ltd. authorise any person by a resolution to represent it at the * 
meeting of Y and Co. Ltd.? 

27. Where the President of India or the Governor of a State is a member of a 
company, can he be represented by their appointee at the meeting of the company 7 

28. (a) Can the books of account be inspected by any director during the 

office hours 7 (b) Can he take copies of these documents ? 

« 

... Registrar of any authorised Central Government oflBce inspect 

the books of account and take copies thereof ? 



' 30. TTic books of account relating to any period must be preserved for (a) 4 
years, (b) 6 years, (c) 8 years, (d) 10 years. State which is correct. 

31. Are the vouchers relevant to any entry in such books of account also to 
be preserved for the prescribed period ? 

32. Can the Directors, before approving and signing themselves the state- 
ments of account, compel the auditors to report on them ? 

33. Who must sign the statements of account ? 

34. (a) Is a private company required to file profit and loss account with the 
Registrar? (b) Can it be inspected or copies thereof obtained by a non-member ? 

Ans\)^ers ; 

1. No . 2. (a) July 1 ; (b) December 31 ; 3. Yes, provided all the members 
entitled to attend and vote at the meeting consent to it , 4 At least 2 directors— one 
of whom being a managing director if any ; 5. Petition to the Court for winding up ; 
6. Within 1 8 months from 1-4-79 , 7. No , 8. No ; 9. Yes , 10 (a) No ; 10 (bj Yes ; 1 1. 
Yes , 12 Call an ‘‘extraordinary general meeting” ; 13. Yes ; 14. No , 15. Yes , 16 (a). 
Company from an intending shareholder ; 16 (b) 14 days ; (16) (c) 7 days ; 17. All 
businesses; 18 Explanatory statement needs be annexed (m respect of every special 
Item) to the notice calling the meeting ; 19 (a) No ; 19 (b) Yes ; 20 (a) 5 members 
present m person ; 20 tb) 2 members ; 20 (c) 2 membeis ; 21 (aj 5 of that class 
present in person or by proxy , 21 (b; 2 members ; 22. Yes ; 23. J/3rd of the total 
strength (any fi action being rounded ofiT as one) or 2 directors whichever higher ; 24. 
Yes, if the articles do not provide otherwise ; 25 Yes. 26. Yes ; 27. Yes ; 28 (a) Yes ; 
28 (b), No , 29. Yes , 30. (c) ; 31 Yes ; 32, Yes ; 33. 2 directors and manager or 
secretary , 34 (d) Yes ; 34 (b). No. 


Raj Bandhu Industrial Co , September, 1984 — 6,000 (Reprint) 





The Institutb of 


fCkARTBRED ACCOUNTANTS OF InDIA 


STUDY MATERIAL 

F.S.P. (N) 


Adv. C.L.— 2 


FINAL COURSE (N) 
ADVANCED COMPANY LAW 


Contents : 


STUDY— II 


Directors 

Legal Position of Directors 
Appointment of Directors 
Share Qualification for Directors 
Managing Director 
Removal of Directors (Section 284) 

Directors to Act As a Board 

Powers of Directors and Restrictions thereon 

Loans to Directors, Etc. 

Register of Contracts, Companies and Firms in which 
Directors are Interested 
Managerial Remuneration 
Liability of Directors 
Duties of Directors 
Removal of Managerial Personnel 
^ Sole Selling Agents 

^ Prescribed Readings : 

I "Lecturers on Company Law" by S M. Shah, 1 8th Edition. 

"Principles of Company Law" by M.C. Shukla and S.S. Guishan, 

1977 Edition. 

"Indian Company Law" by Avuv Singh, Latest Edititm. 

This Study Paper has been prepared by the Board of Studies of the 
Institute of Chartered Accountants of Indl$ Pmnisdtm of t^ Council of 
the Institute is essential for nproductioti'efmf portion of this Papmr. 
Viow expressed fferein are not neeos*ar^ the vkWf ^tho btodtm 


2 




Dfavdoff 

When a company js incorporated under the Companies Act, 1956, it becomes 
a Icg^ mtity (/ e., a legal person) capable of exercising all its functions. This 

impersonal creation of Jaw can only act through some agency, and it must be a 
human agency. It being impracticable for all the members of a company (whose 
number may be very large in a big public company) to conduct its affairs they elect , 
their representatives for this purpose. These elected representatives are usual' * ( 
known as directors. Under Section 2, a director “includes any person occupying th* 
position of director by whatever name called.” Directors of a company collectivdy 
are referred to as “the Board of Directors” or the “Board”. Any person, in accor- 
dance with whose directions or instructions the Board of Directors of a company is 
a:customed to act, is also deemed to be a director of the company (Sections 303 
and 397). 


Legal position of directors : (i) As trustees : Although a director is des- 
cribed as a trustee, yet he is not a trustee in the true sense of the term ; he is so 
only in a limited sense, viz , that he stands in a fiduciary relationship with bis com- 
pany. It has been said that directors are trustees. If this means no more than that 
directors in the performance of their duties stand in a fiduciary relationship to the 
company, the statement is true enough. But if this statement is meant to be an 
indication by way of analogy of what those duties are, it appears to me to be wholly 
misleading. i can see but little resemblance between the duties of a director and 
the duties of a trustee of a will or of a marriage settlement” [As per Romer J. in re 
City Equitable Insurance Co., {1925), 1 Ch. 407]. Since he is in a fiduciary relation- 
ship with the company, he is, to that extent, also a trustee of the company’s assets 
which are under the directors’ control or which have come into their hands 
{lyyappan v. The Dharmodayam Company, 1963 I S.C.R. He is a trustee in the 

sense that he must act in the interests of the company and not in his own interest 
[Regal v.GukIver {1942), I All E.R. 378]. Because of his fiduciary relationship he 
must exercise the powers according to the best of this judgement for the good of the 
company and its shareholders. It is his duty to abide by the provisions of the' 
articles and to exercise his powers after due deliberation and careful consideration 
of what he IS mtending to do. His transactions must be fair and proper [Narayandas 
Sowaniy.Sangl, Bank Ltd. {1965) 35 Comp. C as 596 S C.)]. Though the directors 
are trustees, even in the limited sense, for the company and the shareholder thev 
are not trustees for the creditors or for individual shareholders or for outsiders. 

^^°Senis. Although directors are not agents in the legal sense 
the law of agency governs the relationship between the company and its directore 
Wherever an agent acting on behalf of his principal will be liable the 
would be liable la the like ccumetence, ; where .he li.M„ woold m^Z 
the principal and thc.pnncipal only, the liability is the liability of the T 
Thus when directors act properly on behalf of the company^ thev do 
peraoblllebilily. Ulh.ye.ceed ibei, power, bul the L .re to 7J°Z 
eo>ppM.y.»c»r.!.lylbeKt,. The, ere no, in ,h. po,i,ionof asel to rt.!^ 



holders. lo certaia respects, their powers are more exienatve than those of ageots 
because the shareholders who appoint them do not have much opportunity to 
control their acts. 

(iii) As managing partners : The directo s who look after h qompany do to 
or themselves as well as for the shareholders. Their position is similar to that of 
managing partners, for they are appointed to their offices by an arrangement bet* 
ween them and other members. But they do not have all the powers or liabilities 
of managing partners. Even amongst the directors themseJves there is no mutual 
agency as in the case of partners. 

‘'Directors'* are described as trustees, agents or managing partners, not as 
exhausting their powers or responsibilities but as indicating useful points of view. 
It does not matter much what you call them, so long as you understand what their 
true position is, that ‘‘they are commercial men managing a trading concern for 
the benefit of themselves and all other shareholders in it” (as per £essel in re- 
forest of Dena Coai Mining Co. 10 Ch, D-45Q), The best way to describe their 
position is to say that they stand in a fiduciary position towards the company in 
regard to powers coiferrcd on them by the articles (Re City Equitable Fire 
Insurance Co. 

Number of Directors : The articles generally specify the maximum 
number of directors that a company may have Every public company (other than 
a public company which has become such by virtue of Section 43-A) must have at 
least three directors. Every other company must have at least two direcsors 
(Section 252 

Appointment of Directors. You will appreciate that the competence and 
integrity of directors of a company go a long way in bringing about its success, 
The company, therefore, must be pretty choosy in selecting the proper persons to 
vest them with its management. That is why the Act stricts in regulating the 
appointment of directors. Accordingly, only an individual can be a director of a 
company. Consequently a body corporate firm or other association of persons ^ 
cannot be appointed as director (Section 2S3), Usually, the articles of a company 
name the first directors, but their appointment will be valid only if the conditions 
prescibed by Section 266 (I ) of the Act have been complied with namely— (i) that 
the director has given his consent in writing and the same has been filed with the 
Registrar : and (ii) that he has subscribed to the memorandum undertaking to 
purchase the qualification shares or has acquired the number of shares prescribed 
as the qualification for a director or has filed an affidavit with the Registrar to the 
effect that he shall take or pay for his qualification shares or that shares of the 
value, not less than qualification shares, are registered in his name. These restric- 
tions, however, do not apply to the case of a private company. 

Section 2S4 pro; '^des that “in default of and subject to any provisions in 
the articles” subscribers to the memorandum who are individuals shall be deented 
by the directors of the company till directors are appointed by the company under 
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Secfion 255. Generally, however, the articles name the first directors. Somettme, 
(a» Regulation 64 of TabJeAiays down) articles may also provide that b®^ the 
number and the names of the first directors have to be determined in the ^ting by 
•ubscribers to the memorandum or a majority of them. In such a case it has been 
held that a majority of subscribers should be present (and not the quorum as 
required by the articles) before the first directors could be validly appointed IJte 
London and Southern Company Countries, etc. (1885) 3! Ch. D. 223]. 

According to Section 25), at least 2/3rdsofthe total number of directors of 
the public limited company in question must, in the first place, be appointed, 
save as otherwise expressly provided in the Act by the company in general meeting 
secondly, they must be persons whose period of office is liable to be determined 
by retirement of directors by rotation. The remaining directors of such company 
must also be appointed in the same way unless some other provision for such 
appointments is made in the articles of the company concerned as where, for 
instance, the articles authorise a financial institution which may have adanced large 
loans to the company to indirect a director on the Board of the company. 

Now, the general meeting underlined above may be either an annual general 
meeting or an extraordinary general meeting. But in practice, appointments of 
directors pursuant to Section 255 are made, at the first annual general meeting 
after the incorporation of the company. Persons who are named as directors 
in the articles of the public company have to retire from office at such meeting 
unless any of them (not excceeding l/3rd of the total number of directors constitu- 
ting the Board for the time being) had been appointed under an authority confer- 
red upon some person by the articles as aforesaid and the shareholder appoint 
directors of their own choice. 

The provision as regards the retirement of directors by rotation arc design- 
ed, in the words of Justice Sarkar, "to eradicate the mischief caused by self- 
pcTpetuatlag managemenU" [Oriental Metai Pressing Works v Bhaskar A.I.R. 1961 
S.C. 573 at p. 575]. According to Section 256, out of the 2/3rds rotational directors 
only 1/Jrd must retire by rotation at one general meeting. If their number is not 
three or multiple of three then the number nearest to 1 /3rd must retire from office. 
First those directors who are the longest in office must retire. If two directors have 
been appointed on the same day, their retirement will be determined either mutu- 
ally or by lot. The vacancies caused by such retirement may be filled in the same 
annual general meeting by appointing either the retiring directors or some other 
person But the meeting may also decide that the vacancies should not be filled. 
Where, however, the meeting has not done either of the two, then the meeting is 
deemed to have been adjourned for a week. If at the adjourned meeting held after 
the side week, fresh appointment is not made and if no resolution against appoint- 
ment IS passed, then the retiring directors shall be deemed to have been re- 
appointed except in the following cases ; (a) where at the meeting oi at the 
.previous meeting the resolutions for the re-appointment of a particular director 
yas put to vote but lost; (b) where t^^e retiring director has expressed his unwil- 
bagnwtote re-^ppomted by a written notice addressed to the company or ite 
Board of Directors; (c) where be is fmqualifled or has been disqualified i^or 
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a^iatoi«it : Mid (b), where any special or ordinary resolotjoa is reqidred for hias 
appointment or re-appointment 

You should also remember that a diiecjo^ who U to retke by*’ rotation.et an 
annual general meeting cannot oontmue in o£Bce after the last day on which the 
meeting ought to have been called as required by Section 166. [R.H.C. Insurmu 
( Society Ltd. (,1960) 65 C.W.N. 86 ; Krishna Prasad Pilaai v. Cddsa Land Mills 
4 (I960) Bom. 312\. It should further be noted dint the {novision Sections 22S 
256 do not apply to company whose articles provide for the electimi of directms by 
ballot provided the company does not carry on business for profit or prohibits the 
payment of a dividend to its members (Section 263A). 

Directors, ordinarily, are to be appointed on a single transferable vote of 
the members of the company. But the articles of a public company or a private 
company which is subsidiary of a public company may adopt the principle Of 
proportional representation for appointing not less than 2/3tds of the total number 
of the directors, whether by a single transferable vote or by a system of cumulative 
voting or otherwise. In such a case, appointments will be so made once in every 
three years and interim casual vacancies will be filled in conformity with the pro- 
visions of Section 262 (S. 26S), Cumulative voting denotes that if there are five 
candidates, each voter will have five votes. He can cast all the five votes in favour 
of one candidate or distribute his five votes among different candidates. This 
system of voting ensures that the Board will have fair representation of the minority 
interest. 

A public company may be by an ordinary resolution, increase or reduce the 
number of its directors within the limits fixed by the articles but any increase in 
the number of its directors beyond the maximum permissible under the articles 
must te by a special resolution and have the approv^ of the Central Government 
(Sections 258 and 259). Where, however, such ‘permissible maximum’ is 12 or less, 
approval of the Central Government is required if the increase does not make the 
total number of directors more than 15 (Proviso to Secton 259). In other words, 
the approval of the Government would not be required for increase in the number 
of directors up to 12 irrespective of the provisions in the articles of association. 

When empowered by the articles, the Board of Directors can appoint addi- 
tional directors. But such additional directors shall hold office only up to the date 
of the next annual general meeting. Also the total number of additional directors 
and other directors together must not exceed the maximum strength fixed for the 
Board by the articles (Secton 260). 

Where the office of a director appointed by the public company in general 
meeting U vacated before his term of office expires in the normal course, the result- 
ing casual vacancy may, ;n default of and subject to any regulations in the articles, 
be filled by the Board at its meeting but not by a resolution passed by circulation. 
However, the person appointed in the casual vacancy shall hold office only up to 
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tbe date to which the director in whose place he is appointed would have held 
(Sec. 262). 


Appahtmeot of directors by Central Government : Section 408 as amended 
/rom February, 1975; empowers the Central Government to appoint such number 
of persons as the Central Government may, by order in writing, specify as being 
necessary to effectively safeguard tbe interest of the company, or is shareholders or 
tbe public interest, for a maximum period of 3 years at a strelcb, with a view to 
preventing the oppression of tbe members or mismanagement of the affairs of tbe 
company provided the conditions prcsciibed by the Section arc fulfilled. 

N B. For a detailed discussion of Section 408, refer to F.S.P. (N) C.L. 3. 


Appointment of alternate directors : The Board of Directors of a company 
may, if authorised by its articles or by a resolution passed by the company in general 
meeting, appoint an alternate director to act for a director during his absence (for 
period of not less than 3 months) from the State in which meetings of the Board are 
ordinarily held. Such a director only ofiBciates for the permanent incumbent and 
cannot hold office for a period longer than that permissible for the original director 
and as such vacates tbe office on the return of the original director. Also, if the 
term of office of the original director is determined before the returns, any provision 

director in default of another appoint- 
mejut shall apply, to the original director and not to the alternate director 


:r - - 

that (i) a person has been guilty of an offence under of a company, it appears 

or not), or (ii) has been otherwise guil^ while an of . ^ 

fraud, misfeasance or breach of duty in relation to the ^ company of any 

order that such person shall not without the leave of tbe Cou ^h’ 

company for a period not exceeding 5 years (The r! f ^ ® 

the convicting Court and as regards (b)^he CoL^h,v^ • as regards (a) includes 

company). ® having jurisdiction to wind up the 

Furthermore, under Section 274 a neran^ ^ 
a company in any of the following cases, Lmely ; " ° * appointed as director of 

(i) where he has been found to k» or j . . 
jurisdiction and the finding is in 
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(ii) where is an undischarged insolvent ; 

(til) where he has applied to be adjudicated as an insolvent and his appli- 
cation is pending ; 

(iv) where be has been convicted by a court of an offence involving mond 
trupitude and sentenced to an imprisonment for not less than six months and a 
; period of five years has not elapsed from the date of the expiry of the sentence ; 

^ (v) where he has failed to pay any call in respect of shares held by b**", 

where singly or jointly with others and six months have passed since the last day 
fixed for the payment of the call ; 

(vi) where he has been convicted of an offence in relation to promotion, for- 
mation or management of the company, or where he has been found, during the 
course of winding up to be guilty of fraudulent conduct of business or 
in relation to the company and as a consequence the Court has disqualified him‘ 
for being appointed as a director for a period not exceeding S years. 

[It may be noted that the particular disqualification may be removed by the 
Court Section 274) : the disqualification mentioned in (iv) and (v) may be removed 
by the Central Government by notification in the Official Gazette]. 

A private company which is not a subsidiary of a public company can pro- 
vide for additional grounds for disqualification. But a public company or its private 
subsidiary cannot provide for additional grounds for disqualification. 

A person cannot hold office at the same time as director in more than twenty 
companies excluding a private (company which is not subsidiary or holding com- 
pany of a public company; an unlimited company an association not for profit and 
a company in which such person is only an alternative director (Section 275 and 
278). In this context let us now consider an illustration. A is a director in 19 public 
limited companies. He is offered the directorship of ; (i) BC Private Limited • 
(li) XYZ Ltd. ; (iii) Indian Automobile -Association, a company registered under 
Section 25 of the companies Act. Can (A accept these directorship ? In the first 
case, A can accept the directorship of B.C. Private Ltd in view of the provisions of 
Section 278 (1) (a), because private company which is neither a subsidiary nor a 
holding company of a public company is not to be counted in calculating the num- 
ber of 20 directorship which is the maximum limit prescribed by Section 275. In the 
second case too, A can accept the directorship of XYZ Ltd. because with this he 
becomes a director of 20 companies which is the prescribed maximum limit. In the 
third case as well. A can accept the directorship of the Indian Automobile Associa- 
tion because the directorship is also to be excluded from the computation of 20 
directorship under Section 278 (1) (c). 

A person who is proposed as a candidate for the office of director, is re- 
quired to sign and file with the company his consent to act as director (if ai^>ointed). 
However, a director retiring by rotation or otherwise of a person who has left at 
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the office of the company a notice under Section 257 signifying his candidature for 
the office of a director, is not required to do so [Section 264 (1)]. A penoa sb^ 
not act as a director unless he has signed and filed with the Registrar his consent in 
vriting to act as director within 30 days of his appointment [Section 264 (2)1. 

The provision does not apply to : (a) director re-appointed after retirement 
by rotation or immediately on the expiry of term of his office ; or (b) an additional 
or alternate director, or a person filling a casual vacancy under Section 262, appoin- 
ted as director or re-appomted as an additional or alternate director immediately 
on the expiry of his term of office ; or (c) a person named as a director under the 
articles as first registered. 

For registration of consent, see Form No. 29 of the Companies Central 
Government's Rules and Forms, 1956. 

Appointment of directors must be voted individually : Each director be 
appointed by a separate resolution in the case of a public company unless the 
meeting first agreed by resolution that the appointment shall be made by single 
resolution and no vote has been cast against it. A resolution moved in contraven- 
tion of this provision shall be voide, whether or not objection thereto was raised 
at the time it was so moved. Thus, two or more directors of a company cannot 
be elected as directors by a single resolution unless it is done in conformity with 
the provisions of Section 263. When such a resolution is passed, provision for 
automatic re-appointment of directors retiring by rotation shall not apply. Section 
263 does not apply to a company whose articles provide for election of directors by 
ballot and which does not carry on business or prohibits the payment of a dividend 
to the members (Section 263 A). 

Principle of proportional representation for appointment of directors ; Under 
Section 265, a company can adopt the principle of proportional representation for 
the appointment of its directors, but only if its articles so provide. In such a case, 
not less than 2/3rds of the total number of directors shall be appointed according 
to the aforesaid principle, whether by the single transferable vole or by a system of 
fcumulative voting or otherwise. Such appointments are to be made once in every 
three years and interim casual vacancies can be filled in accordance with the pro- 
visions, mulatls muiandls, of Section 262. 

Share qaaliflcatimi for directors. It is that number of shares which a 
shareholder must hold in order to be eligible for election as a director. The Com- 
^nies Act, 1956, does not prescribe for any share qualification for a director. 
However, Regulation 66 of Table A provides that the qualification for being a direc- 
tor ofa company is the holding of at least one share in the company. The articles 
of a company usually prescribed for such qualification so that a director has a per- 
tonal interest in the company. lathe event of such a provision by the articles, it 
becomes incumbent on Aepartofmieryditertor to hold qualification shares and 
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them wHiila two months alter-fait appoiatoMot aSi diremor. Any provision. audO’ 
id As Mtioles of fbe company tequiiiog a person proposed for diiector^ip to bold 
qualification shares either before appoiabneat or within a period shorter than two 
moi^is after hisiippohitmatt, wiH be void. The nomiaid value of quaUficatkm 
sbdres must not exceed Rs. 5,000 and if the nominal value of each share u Rs. 5^000 
or more, then the number Of shairm prescribed as qualification will be only one. It 
is, of course, not necessary for any company to msist upon the holding of shares for 
the purposejof qualification for directors. For the purpose of share qualifioatioa. 
the bearer of a share warrant is not deemed to be the holder of the shares men- 
tioned in the warrant (Section 270;. A director acting without qualification shares 
is punishable with fine which may extend to Rs. SO/- for every day during which he 
continoes at a director (Section 272). The provinons relating to the share quali- 
fication of a director do not apply to a private company, unless it is subsidiary of a 
public company (Section 273) ; nor do they apply to directors appointed by the 
Central Government under Section 408. 

Managing Director : The managing director is a director who, by virtue of 
agreement with the company or of a resolution passed by a company in general 
meeting or by its Board of Directors or, by virtue of its memorandum or articles 
of associatiou, is entrusted with substantial powers of management which would hot 
otherwise be exercisable by him and includes a director occupying the position of 
a managing director, by whatever name called [Section 2 (26)]. However, affixing 
of common sea sniging of cheques, share certificates, etc. alone would not amount 
to substantial powers of management A managing director must exercise his powers 
subject to the control of the Board. 

Certain persons not to be afqwlnted as sMBagiag director : After the com- 
mencement of this Act. a company cannot ai^int a person as its m anaging or 
whole-time director who : (a) is undischarged insolvent or has at any time been 
adjudicated au insolvent ; (b) suspends or has at any time suspended payment to its 
creditors or makes or has at any time made a composition with them ; or (c) is or 
has at any time been convicted by a Court of an offence involving moral turpitude 
(^tion 2.7). 

The term “moral turpitude” needs a little elaboration. According to Ameri- 
can Encyclopaedia of Law. it comprises anything done contrary to justice, 
honesty, principle of good morals, an act of basesness, vileness or depravity in the 
private and social duties which a man owes to bis fellowmoi or society in general. 
The term also comprises anything contrary to the accepted and customary rule of 
right and duty between mau and man. 

AppoiatmeDt or rcappoMment Biaaagiag or whole' director to require 
GovermMBt appk. val ia certain eases : Public companies and private companies 
whicb are subsidiaries of public companies cannot appoint a managing or whole time 
director without the approval of the Central Oovemment. If they do so without 
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I ; 

i!: such approvaljt shall have no effect. It meuis that the appointment does ael 

I forthwith become effective ; it remains abeyance until the Government fiyes iti 

1!; approval. Till then be cannot aci as the in manaeing director or whole time directo| 
[Sect ion*269 (1) as amended by the Companies (Amendment) Act l975]. But the 
aforesaid appointment by the company incorporated after the commencement qi 
the Companies (Amendment) Act, i960, without the approval of the Central 
Government shall remam effective, i.e., such an appointee may act as such for 3 
months from the date of such incorporation. But his appointment will be ineffective 
if after the expiry of Che said 3 months, the appointment has not been approved by 
the Central Government [Proviso to Section 269 (ii)J. 


According to the explanation added to the sub*section (I) by the 1974 
Amendment Act, the terms “appointment" and 'whole-time director”, mentioned 
in sub-sections (1), (3) & (5) includes “re- appointment” and 'a director in the whole- 
time employment of the company’. 

In the case of a public company or its private subsidiary which is in existence 
the re-appointment of a person as a managing or whole-time director after the 
commencement of the Companies (Amendment Act, 1960 shall be effective only 
j after it has been approved by the Central Government Section 269 (2;]. 

r 1 

The Central Government’s approval, referred to in sub Section (1) shall be 
; given only if it is satisBed about all the following matters ; First it is in the interests 
of the company to have a managing or whole-time director. Secondly, the proposed 
managing or whole-time director of the company is m Government’s opinion a fit 
: and projwr person to be appointed as such and that his appointment is not aaainst 
the public interest. Lastly, the terms and conditions of his appointment are fair 
Md reasonable [Section 269 (3; as introduced by the 1974 Amendment Act) 
While according to this approval, the Central Government may lessen the proposed 
period of his appointment if it thinks such lessening to be necessary the tnieresrof 
the company (Section 269 (4) as newely added in 1 974). ‘ ” 

In the case of the disapproval of the appointment by Central Govemm.n. 
the incumbent shall vacate his office as such on the date of the cL?aI Or. ' 
ment’s communication of its decision to the company. If the incumbem . 
or fails to vacate his office, he .hall be punishabb with fil whic ” “ e i T' 

Rs. 500 for every day during which he omits or fails to vacate such offi 

269 (5) added anew in 1974J. ^ iSection 

A public company and a private company which is a subsidiarv of a « ki- 
company can.ot appoint or employ miy pe„„„ „ ^ 

managing director or manager of anv oth.r • ■ 5 “ “e is the 

which is not a subsidiary of a public company exLn/ ^ company 

(2). The aforementioned category of the company however 

•ubmdtary of pablic company ISecUcn m W|. B«t m cljtoy! 
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ent mast have been made or approved by a resolutioa passed at a Board meeting 
itb the coascnt of -all the directors present treat and a special notice for this 
leeting and the resolution must have been given to all the directors then in India 
Proviso to Section 316 (2)]. Thus» a person cannot be a 'managing director 
)r more than two companies simultaneously. But the Central Government has the 
ower to permit a person to be appointed as a managing director of more than 
/o companies where it is satisfied that it is necessary that the companies should, 
>r proper working, function as single unit and have a common managing director 
iection 316 (^)]. The term of office of a managing director of a public company 
r a private company which is the subsidiary of a public company shall not be more 
lan 5 years at a time (Section 317). 

A managing director is appointed usually to perform such functions and 
irry out such duties as may be assigned to him by the Board of Directors to whom 
e is subject [Holdsworth & Co {Wakefiled) Ltd. v. Caddies^ 1955 1 All E,R. 725. 

In the context of Section 316, you must note that the term ** whole-time 
ireotor*’ signifies any director who devotes his whole or substantially the whole of 
is working hours to the work of the company. An employee who is also a director 
lay be the whole time director where the company employs him for the whole 
me. For the purposes of Section 316 a director*in*charge or whole-time director 
lay be deemed to be in the same position as a managing director. Now a valid 
uestion arises as to what is the basis for deeming a whole-time director to be in 
le position of the managing director when the Section is not explicit about it« 
t is true that Section 316 does not expressly provide for its application to the cases 
f whole time directors as other sections, • g., Section 318 Section 269, do. But you 
now that the approval of the Central Government is required in all appointments 
■y the office of whole-time director. Consequently, it is possible that the provisions 
f Section 316 may be applicable to whole-time directors. 

Vacation of office by director. The office of a director shall become vacant 
' (1) he fails to obtain within the prescribed time (two months) or ceases to hold 
[lereafter the qualification shares when he is so required by the articles; (ii) he is 
ound to be of unsound mind by the Court; (iii) he applies to be adjudged an in- 
olvent ; (iv) he is adjudged as an insolvent ; (v) he is convicted by a Court of an 
ffence involving moral turpitude and is sentenced to imprisonment for not less 
han six months ; (vi) he does not pay the call in respect of shares held by him 
dthin six months from the last date fixed for the payment. The Central Govern- 
lent can, by notification in Official Gaxette, remove this disqualification; (vii) 
without obtaining leave of absence from the Board, he absents himself from three 
onsecutive meetings of the Board or from all meetings thereof for a continuous 
>eriod of 3 months, whichever is longer; (viii) be, whether by himself or by any 
erson for his benefit or on his account or any firm in which be is a partner or any 
irivate company of which he is a director, accepts a loan or any guarantee or 
ecurity for a loan from the company without previous approval of the Government 
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ai required by Se:tlon 295 ; (ix) having been appointed a director by virtue of hi* 
holding any office or other employment in the company, he ceasei to hold such' 
office or other employment in the company ; (x) he fails to disclose his interest ia 
a contract or a proposed contract by the company as required by Section 299 ; (xi) 
he is ordered by the Court under Section 203 to be disqualified from acting as 
director of the company ; (xii) he is removed by the company in annual general 
meeting in pursuance of Section 284 ; and (xiii) he holds any office or place of pro* 
fit in the company or its subsidiary without the consent of the company accorded by 
a special resolution. 

Notes : — (i) ^n alternate director vacates office when the original director 
returns [Section 313 (2)]. (ii) A person vacates the office of director automatically 
in such other company after the expiry of 15 days if he, while holding directorship 
in 20 companies, is appointed director in other companies unless he gives notices of 
choice [Section 277 (1) (b)J 

Resignation of director : A director can resign from his office. For this 
purpose, he must serve a notice of his resignation upon the company [Municipal 
Frwhola Co r. Folington {1890) 63 L T, 23'i\. Palmer, however, is of the view that 
if the articles permit a director to resign at any time, the resignation will be effec* 
live from the time of the service of the notice There is no need for its acceptance 
• by the Board or the company in general meeting If, however, the articles contain 
no such provision then the resignation of the director will be effective only when 
he serves notice on the company or the Board and the resignation is accepted by 
them 

A verbal resignation is enough, though articles usually provide for a written 
notice [Laichford Premier Cinkma Ltd, v. {1931) 2 Ch. 439, Sawyer v. Mann {1938) 
184 LT. 42] But a managing or governing or whole-time director cannot resign 
merely by giving a notice. In his case, a formal acceptance of resignation by the 
company is essential so as to make it complete and effective. This is because he 
occupies two positions or possesses two capacities, viz., (i) one that of a director, and 
(ill the other that of a manager or officer of the company in the sense of a whole- 
time employee. An employee cannot give up office at his pleasure, simply by giving 
notice. The notice or the letter of resignation is required to be approved or accepted 
by the company and the officer concerned has to be relieved of his duties and res- 
ponsibilitiei attaching to the office which he has resigned from [Achutha Pal v. Re- 
gistrar of Companies, {i956 36 Comp. Cas. 598]. However, in the case of an ordinary 
director, formal acceptance of resignation is not needed [Abdul Huq v. Katpadi In- 
dustries Ltd. A I R. i960 Mad. 482], A director cannot withdraw his resignation, 
without the consent of the conqwny. even if such withdrawal is sought before the 
Board considered the regsigaation {Glossop v. Glossop (1907) 2 Ch. 370 : Laksmana 
Mudalirr V. Emperor {I93r2) 2 Comp. Cas. 370]. Where the articles of a company pro- 
vide that a person shall be a director for life or until he resigns, a director so appoint 
ed will not be entitled to damages against the company for wrongful termination of 
spntraction the company going into Ikjuidatioa ; the reason is thaMhe article* 



‘Operate only «o long «8 eoinpaay a&d it muM Im tlecmed to have been 

contenplated by the articles that the office dialt come to an ^ on the company 
going into liquidation [Re-Ftvrer (1931) 2 L.E.R ^5)^ 

RemoTal of directors (SectloB 284) : A 'director<«ither than a director 
appointed by the Central Govemaieot under Sectiaa 408) hay be removwi 
from the office by an ordinary resolution before the period of office expires, fiat 
be cannot be removed in this way if the director of a company holding office £ar 
life on April 1, 1952 It is further provided that the directors appointed on the 
principle of proportional representation under Section 265 cannot be removed by 
an ordinary resolution as aforesaid. Special notice shall be required for a resolutfcm 
to remove a director under Section 284. On receiving the notice of this resolution, 
the company must forthwith send a copy thereof to the director concerned, and the 
director shall be entitled to be heard on the resolution at the meeting. The 
director can make a representation in writing, a copy of which shall have to be 
sent to every member to whom the notice of the meeting is sent. If the copy 
of the representation is not sent either due to its having been received too 
late or d e to the company’s default, the director may get the representation read 
out at the meeting However, the copy of the representation need not be sent out 
at meeting if, on the application of either the company or any other person claiming 
to be aggrieved, the Court is satisfied that these rights are being abused to secure 
needless publicity for defamatory matter. 

The vacancy resulting from the aforesaid removal may be filled in by the 
appointment of another director at the same meeting at which the director is re- 
moved, provided special notice of the proposed appointment has been given. A 
director so replaced holds office for the remaining period for «hich the director who 
has been removed would have held office had be not been removed. If the mem- 
bers of the company do not fill the vacancy, the Board of Directors may fill it as a 
casual vacancy. But the directors who was so removed from office shall not be 
re-appointed by the Board when the casual vacancy is filled. 

The abovementioned provisions do not deprive any director, so removed, 
of his rights to compensation or damages payable to him in respect of the pre- 
mature termination of the directorship, or of any appointment terminating with 
that as a director (Section 284) 

Passing of resolution by circulation : Certain powers of the directors 
which are enumerated in Sections 262, 292, 297, (3), 372 (5) and 38 and (5) (59) 
of the Companies Act must be exercised by them only at the meetings of .the 
Board. But other powers of the directors which are not expressly required to be 
exercised at the Board’s meeting can also be exercised by means of resolutions 
passed by circulation. Moreover, Regulation 81 of Table A of Schedule 1 to the 
Act provides that “save as otherwise expressly provided in this Act, a resolution 
in writing, signed by : U the members of the Board or of 'a committee thereof, 
for the time being entitled to receive notice of a meeting of the Board or Com- 
mittee duly convened and held”. 
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Section 289 lays down tbe procedure for the passing of resolution be 
tion. A resolution is deemed to have been duly passed by the Board' or by Com* 
miClec thereof by circulation only if : — 

(i) the resolution has been circulated in draft along with the necessary 
papers to all the directors or to all tbe members of tbe committee then in India 
(not being less in number than tbe quorum fixed for a meeting of the Board or 
(Comniittee), and to all other directors or members of their usual address in India ; 
and 

(ii) the resolution has been approved by such of the directors as are then 
in India, or by a majority of them, as are entitled to vote on tbe resolution. 

Self- Examination Questions {not to be answered for emluation. Answers 
may be sent at the end of the Study Papers) ? 

1. It is admitted that a body corporate is a Juridica persona. But how can 
an abstract bady function or carry on business ? 

2. What arc the functionaries called both individually and collectively in 
the field of Company Law ? 

2, Arc these functionaries nominated or elected and by whom ? 

4. Of the propositions comprised in the following statements, state which 
IS correct. 


(a) Directors (i) arc not trustees as conceived by the Indian Trusts Act 
(ii) arc trustees of the company’s assets which are or come under the directors’ 
control and they must act in the interests of the company only. 

company (ii) for the shareholder (ui) 
for the creditors (iv) for the individual shareholder (v) for outsiders. 

of agency (i) governs (ii) does not govern the relationship 

between the company and its directors. ^ 

ders agents of the company (ii) agents of the share hoi- 

act, their powers the company can ratify their 

company. vtres the company, (ii) if the acts are in,r« v,V Ae 

the coiLf atand(ii) do not stand, in a fiduciary position towards 
the company m regard to power, conferred on them by the articles 

.oompanyrayh::'^™” of directors, prescribed by the Act that 

(a) it^•S**p^blTcTo^panJ“^' ^ company must have ; 

(b) when it is a private company ; and 

(c) when it is a ‘‘deemed public*’ company 7 
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7. State i^hether the following stafements aie true or false : 

(a) A body corporate or a firm or an association of persoiis can be a dire^ 
tor of another company. 

(b) Generally articles cannot name the first directon, 

(c) Articles may provide that both the number and the names of the first 
directors must be determind in writing by the subscribers to the memorandum. 

(d) The tenure of office of the first directors ends on the last date of the 
first annual general meeting of the company. 

(e) In the case of a public company subsequent directors can be appointed 
an extraordinary general meeting. 

(f) Out of the total number of directors of a public company or its private 
subsidiary* only 2/3rds of them can be given permanent appointments. 

(g) The rest of the director, i.c., 1 /3rd of them, are liable to retire by 
rotation. 

(h) The object of the provisions as regards rotation of directors is to do 
away with the mischief done by self perpetuating managements. 

(i) Of the 2/3rds rotational only l/3rd shall go out at one general meeting. 

(j) Those who are longest m office will retire last because their long exper- 
ience is beneficial to the company. 

(k) When two directors are appointed on the same day, their retirement will 
be determined by a lottery. 

(l) The vacancies caused by such retirement must be filled in the same meet- 
ing in which the directors retire. 

8. Where the vacancies caused by rotational retirement have not been filled 
in or any decision not to fill them up has not been taken either, then what will be 
the fate of this issue. 

9 In the context of your answer to Q. 8, if no fresh appointment is made 
or if no decision against appointment is take, can the retiring directors been 
deemed to have been re-appoinled ? 

10. The articles of a company fix the maximum number of directors at 12, 
whereas the company actually has 6 directors. What type of resolution will be 
necessary if the number is proposed to be increased to (a) 12(b) 5 (c) is the 
approval of the Central Government necessary in both the cases ? 

11. Can the Board of Directors appoint additional directors ? 

12. Can the Board fill a casual vacancy by a resolution passed by 
circulation 7 

13. A director of a company has gone out of the State for 2 months, and the 
Board desires to appoint an alternate director in his stead. Can it do so ? 
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1 4. Can a minor become a director ? 

15. It it neceitary that a person must be a graduate of a Uoivefrily if !w 
wants to become a director of a company ? 

16. What are the disqualifications for directorship 7 

17. In how many companies can a person bold directorship at a time ? 

18. A public company appoints three director* by a single resolution. 

(a) Will the appointments be valid 7 

(b) Would there be any difference in your answer if the meeting had first 
unanimously agreed that the appointment would be made by a single resolution 7 

19. (a) Does the Act prescribe any share qualification for a director ? 

(b) Can the articles provide for it ? 

2. Can you be compelled to take the said qualification share ; 

(a) Before your appointment as director : 

(b) Any time after your appointment which is shorter than 2 months ? 

21. The nominal value of the qualification shares must not exceed Rs. 5,000. 
But if it does not exceed this amount what would then constitute the share qualifi- 
cation for directorship ? 

22. Does the Act provide for situations for automatic vacation of the oflBce 
of director ? 

23. An ordinary director can resign verbally, or in writing informing the 
company of bis resignation and leave the office forthwith ; but a managing or 
whole-time director cannot vacate bis office in this manner and bis resignation has 
to be formally accepted. Can you account for this distinction 7 

24. The articles of a company provide that a person shall be a director for 
life or until he resigns. In terms of the articles the director was so appointed 
When the company went into liquidatioh his services were terminated. Could he 
claim compensation against the company for his termination 7 


.K n of a director or a committee of 

the Board shall be valid notwithstanding that his appointment was afterwards dis 
covered to be invalid by reason of any defect or disqualification or by reason of 
the appointment being terminated by virtue of any provision contained in the Act 
or in the articles of the company. But this provision of law shall not have theeffert 
of .lUidMin, th. KU of . d,r«.or .f«, W, b., be.7,bro 

company to be invalid or to have been terminated (Section 290). But where there 
was no appointment at all, the acts of such de facto directors are not protected This 
protection applies only to defects in appointment discovered after the appointment, 
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Tbas» if a director, whose term of office lus expired, acu as a director, such 
acts cannot be regarded as valid ; that is not a defect afterwards discovered (Karnal 
Distillery v. Ladll Parshad, AIR, 1960 Punj. 655). 

It has been held in Morris v Kanssen 1943 I All E,R. 386 that this rule is 
intended to be a machinery to avoid calling int6 question the validity of transac- 
tions when there has been a slip or irregularity in the appointments of directors and 
to override substantive provisions of law relating to such appointments. The 
presumption as to the validity of acts of directors would not cover the case where 
there has not been any appointment at all 

Director to act as a Board : Directors must act together as a body and 
generally, at meeting properly convened, unless special powers are delegated to an 
individual director. Every company must bold a meeting of the Board of Directors 
once in every three months and at least four such meetings shall be held in every 
year. (The Central Government can by notification direct that the provision of 
Section 285 shall not apply to any class of companies or shall apply in a modified 
form). These provisions shall not be deemed to have been contravened merely by 
reason of the fact that the meeting of the Board which had been properly called 
could not be held for want of a quorum [Section 2°8 (2)]. Notice of the Board’s 
meeting must be given in writing to every director for the time being in India, 
and at his usual address in India (Section 286). The quorum for a meeting of the 
Board of Directors must be one-third of its total strength (any fraction contained in 
that onc-third being rounded off as one), or two directors whichever is higher. 
Provided that where at any lime the number of interested directors exceeds or 
is equal to two thirds of the total strength the number of directors who are not 
interested and who are present at the meeting not being less than two shall 
be the quorum. There must be at least 2 riou-interestcd directors, (Section 287). 
If the meeting could not be held for want of quorum, then unless the articles 
otherwise provide, the meeting shall automatically stand adjourned til] the same 
day in the next week at the same time and place, or if that day is a public holiday, 
till the next succeeding day which is not a public holiday, at the same time and 
place [Section 288 (1)]. Section 289 contains conditions which must be complied 
with for the passing of a resolution by circulation. The resolution must be circulated 
in draft along with necessary papers to all the directors, or to all the members of 
the Committee, not being less than the quorum fixed for the Board meeting then 
in India and to other directors and members at their usual addresses in India, also 
the resolution must have been approved by such of the directors as are there in 
India, or by a majority of such of them as are entitled to vote on the resolution. 

Powers of directors and restrictions thereon : The Board of directors 
is entitled to exercise all such powers of the company and to do all such acts and 
things as the company is authorised to exercise and do. But the Board shall not 
exercise and power or do any art or thing which is, by the Act or any other 
statute or by the memorandum or articles of the company, or otherwise, required to 
be exercised by the company in general meeting. In exercising such powers the 



Board shall be subject to regulations made by the company in that 

(Section 291) But this 'subject to regulations* does dot mean that the cmniiaay 

in general meeting can override the Board’s powers of carrying on this busi^, 
by prescribing a regulation, or passing a resolution, taking away the powers which 
have been conferred upon the Board by the articles (duromofte Self Cleaning, etc. 
Co V. Cunningham (1906) 2 Ch. 34]. 

In generality, the statement in the question is quite correct. The powers 
cover all the day-to-day activities of the company and the actions of the Board of 
Directors cannot be called into question However, in no case, can the directors 
usurp the powers vested by the articles in the body of shareholders, nor can the 
shareholders usurp the powers vested likewise in the Board of Directors (Murarka 
Point & Varnhh Co. Ltd. v. Mohanlal A.l.R. 1961 Cal, 251. A.P. Pathon v. Hindustan 
Trading Corporation, A.T R. 1966 Ker. 149). 

The directors, being agents, are naturally subject to the will of their princi- 
pals, viz., the shareholders Also because of the need to protect the interest of the 
shareholders of the company and in the public interest, the law has imposed certain 
restrictions on the powers of the Directors— the most important of these are con- 
tained in Section 293 of Companies Act. The general powers of the Directors arc 
subject to the following limitations : 

(i) The Board of Directors must necessarily act according to the Memo- 
randum and the Articles of Association. The implication of this is that certain 
powers, which are ultra vires the company, cannot be exercised by the Board or 
the shareholders The acts which are intra vires the company i.e , those powers 
which the company is entitled to exercise and the activities that the company can 
engage itself in, fall within the purview of the Board of Directors generally unless 
the Articles specifically reserve them for shareholders. For example, it is common 
that declaration of the dividend is reserved for the shareholders, to be decided 
upon at the Annual General Meeting (Regulation 85 of the Table A of Sch«*di.i,. 
I to the Companies Act) “ ® 


In case, power is reserved for the shareholders by the Articles and the Direc ' 
tors happen to exercise that power, it is possible for the shareholders to ratify 
the action of the Board ; in the final analysis, the power is exercised by the share 
holders and not by the Directors. ^ 


(ii) Certain powers can be exercised only by the shareholders under law 
In these, the Directors clearly have no authority. Some of the prominent exam’ 
pics are given below : 


(a) Issue of shares at a discount Section 79 (2) (i). 

> (b) Undertaking lines of business other than those mentioned in Memoran- 

dum as the main object including those auxiliary to those (Section 149 (2A)]. 

(c) Selling or otherwise disposing of company’s undertaking or subslan 
tlal part of the undertaking (Section 293). ' * b an 



(d) tewa^, ©thetaiie ia trait ieqin)k»> ^ WBo»»t ot compea- 

«atioa received by tbeeompaoyin respect of comj^ilioty ^uiwtiooof lJ»e«^ 
p«ny*s andertakiag or of any pfeiiiises or paOpeTty ttfcd ifittf w aad&takmf 
(Section 293). . 

(e) Borrowing in excess of tbs aggregate of paid up cafntal ptol &ee 
reserves (Section 293). 

^ ^ (f) Contributing in any financial year, to charitable and other funds not 

relating to the company's business* amounts exceeding Rs, S0,Q0C or 5% of its 
average net profits during ifae three preceding financial years ?fhichever is greater 
(Section 293 as amended by the Companies (Amendment) Act* 1977 coming into 
force from December 24, 1977). 

(g) Issuing bonus shares or debentures. 

(h) Re-organisation of capital and amendment of Articles or Memoran- 
dum of Association (Sections 94, 31 and 16 respectively). 

(0 Winding up unless ordered by the Court (Section 484). 

(j) Appointment of sole s;.lling agents However, in this case, the Board 
can make the appointment subject to approval of the company in a general meet- 
ing within 6 months of the appointment (Section 294). 

It follows that except in certain special matters, the Board of Directors can 
exercise all the powers and carry on all the activities that are necessary to achieve 
the objects of the company. A distinction, however, is necessary between the 
following three categories of powers and activities : 

(1) Those powers and the activities in respect of which the Directors have 
complete discretion, 

(2) Those activities where approval of the shareholders is required but 
the third parties would be protected if the Board acts without the consent of the 
company powers (iii) to (vi) mentioned above fall in this category. 

(3) Powers which only the shareholders can exercise, sometimes, subject to 
the approval of the Central Government- 

Certain powers exercisable with the consent of the general body meeting : 
Under Section 293 the Board of Directors of a public company cannot, except with 
the consent of the company in general meeting - 

(i) sell, lease or otherwise dispose of the whole, or substantially the 
whole, of the company’s undertaking, or where the company owns more than 
one undertaking, of the whole or substantially the whole of any such under- 
taking. 

Any resolution permitting the aforementioned transaction may attach such 
conditions to the permission as may be specified in the resolution. Such copdi* 
tions may include those regarding the use, disposal or investment of the sale pro- 
ceeds which may result from the transactions ; 
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(ii) remit, or give for the repayment of, any debt due by a director ; 

(iii) invest otherwise than in trust securities, the amount of compensation 
received by the company in respect of the compulsory acquisit on of any such 
undertaking as is referred to in clause (i) or of any premises or properties used for 
any such undertaking and without which it cannot be carried on or can be carried 
on only after a considerable time ; 

(iv) borrow moneys where the moneys to be borrowed together with the 
moneys already borrowed by the company will exceed the aggregate of the 
paid up capital of the company and its free reserves, (i.c reserves not act apart 
for any speci6c purpose). Temporary loans (i.c , loans repayable on demand or 
within 5 months from the date of the loan, such as, short-term, cash credit 
arrangements, the discounting of bills and the issue of other short-term loans of a 
seasonal character but does not include loans raised for the purpe se of financing 
expenditure of a capital nature) obtained from the company’s bankers in the 
ordinary course of business arc not covered by this provision. 

However, if a bank, in the ordinary course of its business, accepts deposits 
of money from th'c public repayable on demand or otherwise, and withdrawable 
by cheque, draft, order or otherwise, such acceptance must not be deemed to be 
a borrowing by the bank within the meaning of clause (iv) above, A debt incur- 
red by the company in excess, of the ceiling placed by clause (iv) above, shall 
not be valid oi effectual, unless the lender proves that he advanced the loan in 
good faith and without knowledge that the aforesaid limit had been exceeded ; 
and 

(v) contribute to charitable and other funds not directly related to I be 
business of the company or the welfare of its employees, any amounts the aggre- 
gate of which will, in any financial year, exceed Rs. 50,000 or 5% of its average 
net profits during the three financial years preceding whichever is greater. 

As regards the exercise of the power mentioned either in para (iv) 
or (vj above, the resolution in the general meeting must specify the total amount 
up to which moneys may be borrowed or total amount which may be contributed 
to charitable and other funds in any financial year. 

(vi) appoint a sole selling agent for any area ; the appointment may be 
made in the first imtance without the approval of the general meeting but it will 
be subject to the subsequent approval by the company in the first general meeting 
held after the date on which the appointment is made [Section 294 (2)]. 

(vii) appoint a director to hold any office or place of profit (excepting that 

of managing director, manager legal or technical adviser, banker or trustees for 
the holders of debenture of the company), special resolution being needed therefor - 
the consent of the company or its subsidiary in general meeting is necessary 
(Section 314). ^ 

(viii) make loan to or give guarantee, or provide security in connecting with 
ft lo&n made by any person to or to any person by, another company except where 



the aggregate of lo^ made to oompanies not under the same management as the 
lending company does not exceed 10% of the aggregate of the subscribed capital and 
free reserve of the lending company (not applicable to banking insurance and purely 
private companies and companies establish^ for financing indastrial enterprises) 
(Section 370). 

(ix) to commence any new business ; there is the necessity of a special reso- 
^ lution being passed by the company in its general meeting [Section 149 (2A)]. 

Tutorial Note : The list of the above-mentioned powers is not exhaustive but 
illustrative. It should be borne in mind that there ' are instances of other powers 
needing general body meeting's consent. 

N.B, Section 293 A relating to the making of political contribution has been 
abolished by the Companies. (Amendment) Act, 1969 with effect from May, 27 
1969. Therefore, neither a company nrr its Board can now contribute fund of any 
political party person. 

Powers to be exercised by Board only at its meeting : According to Section 
292, the following powers can be exercised by the Board only by means of resolu- 
tions pssscd at its meetings : 

(a) to make calls ; 

(b) to issue debentures ; 

(3) to borrow moneys otherwise than on debentures ; 

(d) to invest the funds of the company ; 

(e) to make loans. 

The Board may, however, by resolution passed at a meeting, delegate the last 
three powers mentioned above to the extent specified hereunder. Such a delegation 
can be made to any committee of directors, the managing director, the manager or 
any other principal office of the company or in the case of a branch office of the 
company, a principal officer thereof. Every resolution delegating the power referred 
to in (c), (d) and (e) above shall specify : (i) if the total amount outstanding at any 
time up to which moneys may be borrowed by the delegate ; (ii) the total amount 
up to which the funds may be invested as well as the nature of investments ; and 
(iii) the total amount of loans and the purpose thereof up to which and for which 
loans may be raised respectively. It is to these extents that the aforesaid three 
powers may be exercised by the delegate The company in general meetmg may 
impose restrictions and conditions on the exercise by the Board of any of the five 
powers mentioned above. 

In connection with the power mentioned in (c) above, a question may arise 
whether borrowing on a promissory note is within the powers of the directors. It 
has been held ini*. Rangaswami Reddiar and Another v. R. Krishna^wami Reddiar 
and another (1971) 43 Cot^ > Case 2J2 that where such a borrowing was permissible 
under the company’s articles and moneys were borrowed on promissory notes, such 
transactions would come within the powers of the directors. It has also been held 
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ia the same case that where a person was appointed as the managmg director of the 

comoany by the Board’s resolution vested with full powers of the management of 
the affairs of the company and authorised to sign all the papers of the company, he 
would have full powers to borrow money on a promissory note even wittout a re- 
solution of the Board as contemplated by Section 292 (c) of the Act. 

(f) receive notice of disclosure of shareholdings of directors under Section 
307 [Section 308 (2)]. 

(g) fill in casual vacancies in the Board (Section 262) ; 

(h) sanction or give consent to contracts of or with any director [Section 297 
(4)1 ; and 


(i) receive notice of disclosure or interest (Section 299): 

The following powers may be exercised by a resolution passed at the 
meeting only with the consent of all the directors present at the meeting. 


(I) To appoint a mapaging director or manager a person who is a aJready 
managing director or manager of another company [Ss. 316 (2) & 386 (2)] 


(2) To sanction investments in companies in the same group [Section 372. 
(5)1. 

CoDsideration of a few complicated problems based on powers of directors : 
Having read the directorial powers m detail it would be worthwhile to consider 
a few problems on these powers. The Directors of X & Co. Ltd. desires to authorise 
the Managing Directors to enter into the following transactions namely— (a) invest 
from time to time surplus funds in the purchase of shares of other companies; 
(b) borrow from banks money required for the purpose ; (c) give loans to persons, 
including firms m which directors or their relatives are partners ; (d) give donations 
to charitable trusts in which any of the directors may be interested as trustees. Let 
us now examine one by one the validity or otherwise of the aforesaid transactions 
and also examine the measures to be taken for the proper implementation of the 
above proposals. 

(a1 Although Section 292 empowers the Board of Directors of a company 
to delegate to the Managing Director the power to invest, in general terms, the 
funds of the company, nevertheless because of the overriding provisions of Section 
272(5) (which Section we shall discuss in detail in Study Paper 3), the transaction 
in the instant case would be invalid. Section 372 (5) provides that no investment 
in shares of a company can be made by the Board of Directors of an investing 
company in pursuance of sub-Section (2), unless it is sanctioned by a resolution 
passed at a meeting of the Board with the consent of all the directors present 
at the meeting except those not entitled to vote therein, and unless further notice 
of the resolution to be moved at the meeting has been given to every director 
in the manner specified in Section 286. Since Section 372 does not provide for 
delegation of the power, the proposed delegation to the Managing Director in 
(question, notwithstanding the general provision of Section 292, cannot be 
inade. 



(b) In terms of Section 292 the Board of Directors may also delegate to 
the Managing Director the power to borrow money otherwise than on debentures 
Which it can exercise only by means of resolutions, passed at Board meetings. As 
per Explanation II to Section 292(1), it » the arrangement for an overdraft or 
cash credit that constitutes the exercise of the borrowing power and not the actual 

I i^tilisation of the arrangement. In other words, an arrangement for an overdraft 
M)f cash credit to the tune of say Rs. 5 lakhs constitutes the exercise of the borrow- 
ing power and not the actual drawing of this amount on the basis of the overdraft 
or cash credit. Consequently, the transaction in the instant case shall be valid. But 
before implementation of the proposal, the Board must pass a resolution at its 
meeting, authorising the Managing Director to borrow from banks moneys required 
for the purpose of the company’s business. Also the resolution delegating this power 
shall specify the total amount outstanding at any one time up to which moneys may 
be borrowed by the delegate. 

If, however, the moneys to be borrowed together with the money already 
borrowed by the company (apart from temporary loans obtained from the company’s 
bankers in the ordinary course of business) will exceed the aggregate of the paid up 
capital of the company and its free reserves, that is to say, reserves not set apart for 
any specific purpose, the Board of Directors of the company in question must 
obtain the consent of the company in itsjgeneral meeting. Consequently, care 
should be taken to ensure that while delegating the power to the managing director 
the aforesaid provision has not been violated ; also it should be ensured that the 
memorandum of association permits borrowing. 

(c) Since according to Section 295(1), (which we shall discuss later) without 
obtaining prior approval of the Central Government in that behalf, a company 
cannot directly or indirectly lend money to persons including firms in which 
directors or their relatives are partners, the company in question must in the first 
instance seek the Central Government’s approval. Secondly, since the power to 
make loans may be delega'ed under Section 292 (1) (e), the Board of Directors of 
the company in question must pass a resolution therefor, and every resolution 
delegating this power to the Managing Director shall specify the total amount up 
to which loans may be made by the delegate, the purpose for which the loans may 
be made and the maximum amount of loans which may b'e made for each such 
purpose in individual cases. Thirdly, by virtue of Section 291 (1), the Board must 
see with reference to the memorandum and articles whether the company is autho- 
rised to exercise the power. 

(d) Under Section 293 (1) (c), the Board of Directors of a public company 
can contribute or donate to charitable and other funds not directly related to the 
business of the company or the welfare of its employees any amount the aggregate 
of which will not, in any financial year exceed Rs. 50,000 or 5% of its average 
net profits during the three financial years preceding, whichever is greater. If this 
power of the company is not ultra vires the memorandum of the company, then 
oidy the Boar4 can act in pursuance of the above-mentioned resolution of the 
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company and in so acting, it can authorise the Managing Director to exercise the 
power on behalf of the Board. 

It may be noted that the power of the Board to donate to general charities 
is not conditional to the existence of any profits. In such case, they may contri- 
butc up to the limit given in Section 293 (1) (e). even though the company may be 
working at a loss. / J||^ 


Self-Examination Questions {Not to be answered for evaluaton. Answers are 
at the end of the Study Paper). 

25. K and C were directors At a bogus meeting of directors S was appointed 
a director and C and S purported to remove K from the Board. Later, G 
and S acting as directors allotted shares to M. Before the allotment M bad notice 
that K was contesting the validity of the appointment of S. Would the allotment 
be valid 7 

26 A director whose term of office has expired continues to act as a direc- 
tor. Can his act be regarded as valid in the circumstances ? 

27 Can a director act individually 7 

28. The law requires that the Board must meet at least once in every three 
months The last meeting of the Board was held on January 5 The next meeting 
cannot be held on April 4 as most of the directors would remain out of India till 
29th April. Would it be proper if the meeting is held on 30th April ? 

29. Has the Act prescribed the maximum number of meetings per year for 
one Board of Directors 7 

30 The last meeting of the Board held on March 3 and the next meeting 
was convened on June 30 On that day the meeting could not be held for want of 
quorum It was argued that it was a flagrant contravention of law which made it 
mandatory for the Board to meet at least once in three calendar months. Don’t 
you agree with this argument 7 

31. What is the quorum necessary for a Board meeting in the followina 

circumstances : — ® 

(a) Where the total number of direction is 9. 

(b) Where it is 11. 

(c) Where it is 3. 

(d) Where the total number is 12, all are present but 10 are “interested 

directors’ within the meeting of the Act. ° 

32. When a meeting cannot be held for want of quorum, does it stand 
dissolved 7 

33. Can the Board pass a resolution by circulation ? 
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34. Cana company in general meeting override the Board's power ot 
carrying on business by prescribing a regulation or passing a resolution, taking 
away the powers which have been couferred upon the Board by the articles of the 
company 7 

35. What are the acts that can be performed by the Board of a public com* 
pany only with the consent of the company in general meeting 7 

36. The powers (i) to make calls ; (ii) to issue debentures ; (iii) to borrow 
moneys otherwise than on debentures : (iv) to invest the funds of the company ; 
and (v) to make loans can be exercised by the Board only by means of resolution 
passed at the general meeting of the company. Is it a correct statement 7 

37. The Board has the requisite sanction through resolutions borrow other- 
wise than on debentures, to invest the funds of the company and to make loan. Can 
the Board delegate any of these powers on the basis of the said sanction. 


Loans to directors, etc. : We will presently see from our discussion hereunder 
that a company’s powers of leading money to its directors is strictly regulated by 
the Act. A company, without obtaining prior approval of the Central Government 
in that behalf, cannot directly or indirectly lend money, or guarantee or secure the 
loans advanced by any other person to : (a) a director of the lending company or 
that of its holding company or partner or relative of any such director (b) any 
firm in which any such director or relative is a partner ; (c) any private company 
of which any such director is a or member ; (d) anybody corporate 25% or more 
of whose total voting power may be exercised or controlled by any such or by 
two or more such directors together ; (e) any body corporate, the Board of Direc- 
tors, managing director or manager whereof is accustomed to act in accordance with 
the directions or instructions of the Board or of any director or directors of the 
lending company [Section 293 (1)]. 

The impact of the aforesaid provision is that it prohibits the company not 
only from directly lending money to its directors but also ftom giving any guarantee 
for a loan taken by a director from any other person and providing any security 
for such loan. The Section too prohibits the providing of any guarantee or security 
for a loan advanced by a director to any person. 

The above resolutions do not apply to loans, etc , advanced by private com^ 
pany or by a holding company to its subsidiary Similarly, any guarantee or secu- 
rity provided by the bolding company in respect of any loan made to its subsidiary 
do not attract the provisions referred to above. 

It is thus clear from the foregoing discussion that under Section 295, a com- 
pany cannot give loan nr advance to its director without obtaining the pre-sanction 
of the Central Govcmibcat in that behalf. Now suppose that the directors of a 
public company have to travel often for company’s business. The company 
makes some advances to them for this purpose which sometimes exceeds the 
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KtaHrmirmeati. la «ucii a case can <hc company be deemed toteve 

veaed the provision of Section 295 ? If seems that advances pertaining to trav<«i^ 
expenses are outside the mbit of Section 295. because such advances ate not in 
the nature ofloans, and are meant to meet expenses on behalf of the company. 
Therefore, the provisions of Section 295 (0 are not contravened, but the directors 
are bound to keep the advances in excess in trust for the company. 

Steps to be taken by a company for granting House-building loan to its whole-time 
director : 


(i) In terms of Section 292 (IXc) the Board of Directors of a company can 
exercise to power to give loans only by means of a resolution passed at 
the Board meeting. Therefore, the management of the company has to 
convene a Board meeting and pass thereat a resolution sanctioning the 
loan amount of Rs. 75,000. 


(ii) By virtue of Section 2^5 (1), prior to making any such loan, the manage- 
ment will have to obtain the approval of the Central Government, since 
the company in question is a public company. 


(lii) Such loan being for house-building, the guidelines issued by the Central 
Government for the availability of such loan have to be followed. 
Accordingly, though there is no prescribed form or the purpose, yet an 
application has to be made to the Central Government, and along there- 
with the undermentioned information and documents wiJi have to be 
furnished for expeditious disposal of the application, namely— (a) amount 
of loan ; (b) particulars of X in the instant case ; (c) the precise period 
within which the loan is to be recovered; (d) the rate of interest ; (e) the 
nature and value of security offered by X ; (fj the circumstances in which 
and the objects for which the loan is sought by X ; (g) the grounds on 
which it IS considered expedient to invest Everlending Corporation 
Ltd's money in this manner rather than utilising the funds m any other 
way; (h) the sources from which the lending will be financed; (i) 
composition of the Board of Director of Everlending Corporation Ltd. ; 
(j) one copy each of the audited balance sheet and profit and loss 
account for the latest three financial years of the lending company ; (k) 
any other information having a bearing on the Joan transaction. The 
Central Government, before granting the approval, will examine ; (a) 
the purpose for which the loan is to be granted , (b) nature of the 
security or guarantee ; (c) the financial position of X and Everlending 
Corporation Ltd. ; (d) whether the lending company possesses surplus 
funds to lend ; (e) the rate of interest ; and (f) whether the loan is for 
a definite period. 


(iv) The management will have to address the application to the Secretary, 
Department of Company Affairs, Shastri Bhawan, New Delhi-l 10001 and 
and attach thereto a treasury challan evidencing the payment of the 
requisite fee paid under the Compamas (Fees and Appiicationay Rules, > 



^ hrto aoyctf the branches of the Punjab NMkmal Bank tbioiiih a 
^aBan for credit imder the head of aceouat^ **Ma|or Head I04^0ther 
Ouieral Economic Services— Regulation of Joint Stock Compani^— Feee 
Realised by the Central Government on AppUcations made to it under 
the Companies Act 1956'\ 

(v) On the receipt of the approval of the Central Government, the manage- 
ment can disburse the loan amount. 

Disclosaer of interest in contracts : A director who is directly or indirectly 
interested in any contract or atrnagemont— whether actual or proposed — made by 
or on behalf of a company must disclose hts interest at a meeting of the Board of 
Directors. 

Regarding a proposed contract or arrangement, a disclosure must be made 
at the Board’s meeting at which the question of entering into it is first taken into 
consideration : if at the date of that meeting the director was not concerned or 
interested therein then the disclosure is to be made at the first Board’s meeting 
held after he becomes so concerned or interested. As regards any other contract 
or arrangement, the disclosure must be made at the first Board’s meeting, held 
after the director becomes concerned or interested. Every director who fails to 
comply with the aforementioned provisions shall be punishable with fine extending 
up to Rs. 5,000. For example. P is one of the 5 directors of X & Co. Ltd. At 
a meeting of the Board of directors, a resolution with all the 5 votes in favour is 
passed approving a proposal to enter into a building contract with Y & Co. Ltd. 
in which P has the majority shareholding. In the circumstances. P should have 
made the disclosure of the nature of bis concern of interest at the stated meeting 
of the Board of Directors whereas the resolution was passed unanimously ; other- 
wise P would be punishable with fine as aforeasid. 

For the purpose of the above-mentioned disclosure, a director may give a 
general notice to the Board that he is a director or a member of a specified body 
corporate or is a member of a specified firm and therefore is to be regarded as con- 
cerned or interested in any contract which may, after the date of the service of the 
notice, be entered into with that body corporate or firm. Such a notice- shall be 
deemed to be a sufficient disclosure of interest or concern in relation to any con- 
tract or arrangement so made. Such a general notice shall automatically expire at 
the end of the financial year in which it is given, but it may be renewed for further 
period of one financial year at a time by a fresh notice given in the last month of 
the financial year in which it would otherwise have expired. Such a general notice 
or renewal thereof is to be given at the Board’s meeting or the director concerned 
must take reasonable steps to ensure that it is brought up and read at the first 
meeting of the directors held after the said notice is given. But as regards any con- 
tract or arrangement enters' into or to be entered into between two companies 
where any of the directors of one company (or two more of them together) holds (or 
hold) not more than 2% of the paid-up share capital in the other company, no dis- 
closure is needed (Section 299). Therefore, if P in our illustration cited earlier 
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does not hold more than 2% of the paid up share capital of Y & Co# Ltd. he need 
not make any disclosure The resoiutioa passed at the Board meeting of X & Co. 
Ltd. need not make any disclosure. The resolution passed at the Board meeting 
of X & Co. Ltd. in respect of the contract with Y & Co. Ltd.» would be valid even 
if P did not disclose bis interest. 

Under Section 300 (1), a director is forbidden from taking part in the dis* 
cussion of or voting on any contract or arrangement (or any proposed contract or 
arrangement) catered into by or on behalf of the company » when he is directly or 
indirectly interested in it. Although he may be present at the meeting, his presence 
will not count for the purpose of quorum at the time of any such discussion or vote. 

If the interested director votes, bis vote shall be void, in this connection it may be 
noted that the voting on the contract or arrangement by the interested director, of 
itself, does not invalidate the contract or arrangement, only the vote of the interes- 
ted director is to be excluded. If, as a result of such exclusion there is no quorum, 
the resolution sanctioning the contract would be void, i.e., a nullity and as such the 
contract would be incapable of subsequent ratification. [Firestone Tyre & Rubber 
Co. y. Synthetic and Chemicals (1970) 2 Comp, LJ. 200], 

The provisions mentirned above shall not apply to : 

(i) a private company which is neither a •.ubsidiary nor a holding company 

of a public company ; ^ ^ 

(ii) a private company which is a subsidiary of a public company in respect 
of a contract or an arrangement entered into by the private company with the Ll 
ding company ; 

(iii) any contract of indemnity against any loss which the director may suffer 

by reason of becoming sureties for the company ; ^ 

(iv) any contract or arrangement entered into (or proposed contract or 
arrangement) with a public company or a private company which is subsidiary of 
a public company in which the interest of the director consists (a) in his beina a 
director of such company and the holder of the requisite qualification shares and he 

being member holding no! 

more than 2% of its paid up-share capital. 

Cv) a public company ora private company which is a subsidiary of« 
public company in respect of which the Central Government in rh.. .. m ^ 
issues a notification thereof having regard to the desirability of estabL^n^r"*"'* 
tnotingany industry, business or trade. However the Central ‘”"8 or pro- 
direct that the provision of Section 300 (1) shall apply to !S«e 
to such exceptions, modifications and conditions as it may specify in t^ 
in the foregoing circumstances. [Section 300 (2) and 3)] ^ notification 

According to Section 297, a director of the company or his relative « 
in which such a director or relative is a partner, any other partner in 
a private company of which the director is a member or director must not 



mjo contracts with the company for the sale, purchase, or supply of goods, service 
or for underwriting shares or debentures except with the consent of the Board of 
Directors [sub-section (1)] According to the provision to sub-section (1) inter- 
ted by the 1974 Amendment Act, in the case of a company having a paid-up 
capital of Rs 1 crore or more, no such contract shall be entered into except 
with the previous approval of the Central Government. The consent of the Board ts 
deemed to have been given only if it is accorded by a resolution of the Board 
and not otherwise, either before or within three months of the date of entering 
into the contract. If consent has not been given, the contract would be voida- 
ble at the option of the Board [sub-section (4)]. 

If the consent is not accorded to any contract under Section 297, anything 
done in pursuance of the contract shall be voidable at the option of the Board 
[sub-section (5)] Before we proceed on to discuss the other provisions contained 
in Section 297 (2) & (3), let us examine a situation. X & Co. Ltd., has a director 
who is a partner in a share broking firm. In a recent public issue made by X & 
Co Ltd., the said share-broking firm also acted as the brokers to the issue Can 
the appropriate brokerage be paid to such a firm by the company ? In view of the 
legal position just stated, the appropriate brokerage can be paid to the broking 
firm if the contract had been entered into with the consent of the Board of Dirtetors 
of X & Co Ltd. Moreover, as you had seen earlier while we were discussing 
Section 299 the director in question is required to disclose his concern or interest 
at the first meeting of the Board of X & Co. Ltd. held after the director becomes 
concerned or interested in the contract. A general notice given in this regard to 
the Board by the director in question is deemed to be a sufiScient disclosure of his 
concern or interest, if either it is given at a meeting of the Board of director 
concerned takes reasonable step to secure that it is brought up and read at the first 
meeting of the Board after it is given. 

The conditions under which the sanction of the Board of Directors in respect 
of contracts by directors or persons connected therewith would not be required [as 
contained in sub-Seclion (2) of Section 297] have been liberalised. The restrictions 
do not apply to : 

(a) the purchase of goods and materials from, or sales thereof to, the com- 
pany for cash at prevailing market prices , i 

(b) any contract or contracts between the company and directors or per- 
sons connected therewith in respect of sale, purchase or supply of goods in which 
the parties to the contract regularly trade or do business in ; provided they are in 
respect of goods and material, or services the value whereof or the cost of service 
would not exceed Rs. 5,000 in aggregate in any year comprised in the period of the 
contract ; 

(c) the transactions by banking or insurance company entered into with any 
director, relative, firm, partner, etc., in the ordinary course of his business. 



Section 297 (3) provides that a director or persons connected with him may 
enter into a contract in the circumstances of urgent necessity without obtaining 
cement of the Board, even if the value of such a contract exceeds Rs. 5,000 in 
aggregate, but in such a case the consent of the Board roust be obtained at meeting 
within three months of the date of entering into the contract. 

Having read the provisions of Sections 279 and 299, let us now test for our- 
selves bow far we have been able to grasp them with particular reference to the } 

following problem : A & Co. Ltd. wants to sell its products to its following 
customers: (a) A partnership firm in which two of the directors of the company 
arc partners ; (b) A private company in which one of the directors of the company 
is a member ; (c) A public company in which one of the directors of the company 
is a director. In these three cases what steps are required to be taken by A & Co. 
Ltd. 7 

(a) & (b). According to Section 297, except with the consent of the Board 
of Directors of a company, in which the director or directors of the company 
is/arc partners or a private company of which such director or directors is or are a 
member or members shall not enter into any contract with the company for the 
sale, purchase or supply of any goods, materials or services Therefore, the public 
company in the instant two cases should obtain the consent of its Board of 
Directors This consent shall have to be taken by a resolution passed at the Board 
meeting and not otherwise. The resolution according the consent mu«t be 
passed before the contract to sell the product is entered mto or within 5 months 
of the date on which it was entered into ; otherwise consent shall not be deemed to 
have been given. If the consent is not accorded, anything done in pursuance of the 
contract shall be voidable at the option of the Board. Care should be taken to 
ensure that the interested directors do not vote on the motions and their presence 
is not counted for the purpose of quorum for the meeting Also it is to be seen that 
such directors have disclosed their interests in the contract pursuant to Section 299 
of the Companies Act unless any of them is enjoying the exemption under Sub- 
Section (6) of the above Section. 

The consent contemplated above is not a general consent but a consent refera- 
ble to each particular or specific contract or contracts. Consent requires a knowledge 
of the necessary facts and material which lead to the consent 'and cannot be given 
in general or abstract manner {Walchand Nagar Industries Ltd. v. Ratanchand, AJR, 
Bom, 256). Therefore, the Board of the public company should take appropriate 
flteps in this regard. 

(c) The point of the case in question relates to disclosure of interest by 
directors. According to Section 299 (6), nothing in Section 299 shall apply to any 
contracts entered into or to be entered between two companies where one of 
the directors of the one company or two or more of them together holds or hold not 
more than 2% of the paid up share capital in the other company. This point is not 
clear from the facts in the problems. This is a contract to be entered into between 



two companies. And if the director of tlie first company holds 2% or. tess of ^ 
paid-up share capital in the second pnhlic company, the provisions of Section 199 
will not apply to this case. 

If, however, the said director holds n^pre than the aforesaid 2% then the 
Board of Directors should see that the dirlwtor, pursuant to Section 299, discloses 
his interest or concern at the meeting of the Board. This disclosure has to be made 
at the Board meeting at which the contract is considered. If the interest is acquir* 
ed subsequent to the meeting, then it is t ? be disclosed at the immediately next 
meeting. 

The Board of the first-mentioned public company should ascertain whether 
the interest of director aforesaid consists solely (1) in his being a director of such 
company and the holder of not more than shares of such number and value there- 
in as is requisite to qualify him for appoinment as a director thereof, he having 
been nominated as such director by the company, or (ii) in his being a member 
holding not more than 2% of its paid-up share cap'tal. Also, there is no restriction 
on voting, etc , by interested director if a notification had been issued by the Cent- 
ral Government under Section 300 (3) exempting the company from the purview 
of Section 300 If on such assertion the interest is not found to be so consisting as 
aforesaid, the Board of the company should see that interested director does not 
participate in the discussion or vote on, the contract and that his presence is exclu- 
ded from the computation of quorum. 

Register of contracts, companies and firms in which directors are Interested : 
Every company shall keep one or more registers in which particulars of all con- 
tracts. or arrangements to which Section 297 or Section 299 applies shall be entered. 
These particulars should include the following to the extent they are applicable in 
each case : (a) the date of the contract or arrangement; (b) the names of the par- 
ties thereto ; (c) the principal terms and conditions thereof; (d) in the case of 
contract to whkh Section 297 applies or in the case of a contract or arrangement * 
to which Section 299 (2) applies, the date on which it was placed before the Board ; 
(e) the names of the directors voting for or against the contract or arrangement and 
the names of those remaining neutral. 

The particulars of every such contractor arrangement to wh'ch either of 
the above-mentioned Sections applies must be entered in the register within 7 days 
of the receipt at the registered office of the particulars of contract other than the 
one requiring the Board’s approval or within 30 days of the date of that contract 
whichever is later ; in the case of a contract requiring the Board’s approval, within 
7 days (exclusive of public holidays) of the meeting of the Board at which the con- 
tract is approved. On these entries being made, the register is required to be placed 
before the next meeting of the Board, whereupon it shall be signed by all the directo- 
rs present at the meeting The register must also specify, in relation to each director 
of the company, the names of the firms or bodies corporate of which notice has 
been given by him under Section 299 (3). However, the particulars as mgards 
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contracts the value of which dcfes not exceed Rs. 1,000 in the aggre gate any y^ar 
"* or afl regards contracts entered into by a banking company for collection of bills 
or as regards any transactions referred to in Section 297 (2) (c) arc not rcQuired to 
be entered jn the register. Violation of the afore mentioned provision would render 
the company and every officer thereof (in respect of each default) punishable with 
fine up to Rs. 500 (Section 301). 

Register of directors, managing director, manager and secretary Section 302) : 

^ Every company must keep at its registered office a register of directors, managing 
director, manager and secretary, and send to the Registrar in the prescribed form 
within 30 days of the appointment of the first directors, a return in duplicate con- 
taining particulars specified in the register and must notify the Registrar or any 
subsequent changes within 30 days of the happening thereof. This notification also 
must be submitted in duplicate in the prescribed form. 

The above mentioned register must contain the following particulars : 

(i) In the case of an individual, his present (and former) name and surname 
in full ; his father’s name and surname in full or where the indiviual is a married 
woman the husband’s name and surname in full, his usual residential address, 
nationality, business occupation if any , particulars of office (if and e g., that of 
director, managing director, manager or secretary in any other body corporate) : 
the date of birth ; 

(ii) In the case of a body corporate its corporate name and registered or 
principal office, etc. 


(iii) Id the case of a firm, the name of the firm etc. ; 

(iv) If any director or directors have been nominated by a body corporate 

its corporate name and all the particulars mentioned in (i) and (ii) ; ’ 

(v) If any directer or directors have been nominated by a firm, the firm name 
and all the particulars mentioned m (r and (in) above. 

For the purpose of the aforesaid provisions any person in accordance with 
whose directions, or instructions, the Board of Directors of a company is accustomed 
to act shall be deemed to be a director of the company. ° 


Inspection of the Register (Section 304) : The register mentioned in Sec 
tfon 303 must be open to inspection by any member of the company free of chame 
But a person other than the member can inspect it on payment of one rupee for 

“i!? *.''*’'* inspection is refused, the company and every office thereof 

who IS in default is punishable with fine extending up to Rs. 50. Also the Court 
may, by order, compel an immediate inspection of the register. 


Intbnilt protection against abase of fldneiary capacity of directors ■ Bv nou, 
you know that the position of a director vis-a vis the company is that of an aeenl 
who may not htmself contract with his principal also that it is similar to that of * 
truttoe who, howsoever fair a proposal may be. is debarred from letting a position 
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ari^e where his interest and that of the trust may conflict. To ensure that the 
authority vested in the directors is not abused, a number of provisions have been 
included in the Companies Act and in the articles of association also. For instance, 
in the absence of provisions in the articles, a director it preclude^ from entering 
into a contract with the company. Jf in such a case he does enter into a contract 
then the company is entitled to have the contract set aside or to sue, at its option, 
the director for breach of duty. That is why the articles of almost all companies 
contain a provision authorising the directors to enter into a contract with the 
company. In order to restrain the directors from entering into contracts which 
are prejudicial to the companies, the Act has enacted a number of provisions. 
These provisions have the efifect either of invalidating contracts entered into 
by directors unless they have been sanctioned by the Board of Directors, or of 
disqualifying the director who is interested in a contract from continuing as a 
director unless be has made a disclosure of his interest therein. These provisions 
are contained in Sections 297, 299, 300, 301 and 302. 

All the foregoing provisions are calculated to prevent a company from 
entering into contract with directors except on a commercial basis. 

Register to be kept by Registrar (Section 306) : The Registrar shall main- 
tain a separate register wherein he shall enter the particulars received by him 
under Section 30' (2) in respect of companies, so however that all entries in respect 
of each such company shall be together. This register shall be open to inspection 
by any member of the public at any time during oflSce hours, on payment of the 
prescribed fee. The register should be in Form No. 34 of the Companies (Central 
Government’s) General Rules and Forms 1956 According to a decision of the 
Punjab High Court {Jullundur Dt. Registered Factory Owners' Association v. 
Registrar of Companies, 1961^ Comp. returns under Section 303 

(2) have been made by rival claimants, the registrar should wait for the decision 
of the Court on the conflicting claims before making entries in his separate register 
of the particulars furnished by either party. 

Register of directors’ shareholding etc, (Section 307) : A company must 
maintain a register showing, as regards each director, the number, description and 
the amount of shares in or debentures of the company or any other body corporate, 
being the company’s subsidiary or holding company, or a subsidiary of the com- 
pnay*s holding company, which are held by him, or in trust for him, or of which ht 
has any right to become the holder whether on payment or not. Apart from these 
entries, there must be an indication in the register of the nature and extent of any 
interest or right in or any shares or debentures recorded in relation to a director 
The register must also show the date of each transfer of shares or debentures and 
the price or other consideration therefor if the transaction has been entered into 
after the commencement of the Act (/e , April 1. 1956). The register shall be kept 
at the registered office of the company. During the period beginning 14 days beRm 
the date of the company’s annuli meeting, and ending 3 days after ^e dale <^f|i 
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eondasioa, any member or holder of the debentures may inspect ft; but durfttg lifts 
period or any other penod, any person acting on behalf of the Central Govenuueut 
or the Registrar may inspect it. Further the Central Government or the Registrar 
may at any time, require a copy of the register or any part thereof. Furthermore, 
it must be produced at the commen cement of every annual general meeting and 
kept open and accessible during the continuance of the meeting to any person 
having the right to attend the meeting. 

Any default in the matter of the entries referred to in Section 307 (I) and ^ 
(2) is punishable with the line extending to Rs. 5,000 and also with a further fine 
extending to Rs. 20 for every day during which default continues. Similar punish- 
ment is leviable in case any inspection required under Section 307 is refused or in 
case a copy required under this Section is not sent within a reasonable time. In the 
the case of refusal, the Court may compel an immediate inspection of the register. 

The provisions of Sections 307 and 308 shall apply to managers as they apply to 
directors. 


Managerial remuneration ; The manager of a company, subject to the 
provisions to Section 198, may receive remuneration either by way of a monthly 
payment or by way of specified percentage of the net profits of the company cal- 
culated m the manner laid down by the Act or partly by one way and partly by the 
other But remuneration must not exceed in the aggregate 5% of the net profits 
except With the approval of the Central Government (Section 387) 

Sections 309 

and 198. However, he remuneration is determined either by the articles of the 
company or by a resolution, or if the articles so require, by a special rcsomUon 
passed by the company m general meeting A director is entitled to receive a sittin* 
fee for each meeting of the Board or Committee thereof, provided the same is 
wthonsed by the articles or by a resolution of the shareholders passed at general 
meeting. In addition a whole-time or a managing director can be paid rcmuncra- 
of of monthly payment or a specified percentage of the net pro£ts 

of the company or partly by one way and partly by the other. But the amount nai^ ' 
except with the approval of the Central Government, must not exceed 5% of the 

net profits for each such director and if there is morp than u ^ 

Further a person who is neither in the company’s whole-time cmolovmenf 
nor . by L, of . oion, JyT'^oS 

Of annual payments with the approval of the Central Government by way of coiJ 
.ubycci to tbe nme beiitg .„,horiad b, tho company by a special 
The remuneration paid to such a director, or where there is more than r. u 
Arector, to all of them, cannot exceed 1% of the net profit where tbe comnarv'hl 
• managing or whole-time director or a manaper nn,! w ■ company has 

^-alOovcmmcp, „.y paymeVof ,cm™ ™ “o re"ccT.f ttt 

W^nonm. .bo«;.W, m« .ho b. .pp,0,»lb„he oompan, to 



It may be noted tbet the total 

manafeia is subject to the provisions of Sections 196^ Le,^ jt nmd not e^ioecd 11% m 
the net profits of the company in the year Goacemed* Such percentafc is exclusive 
of any sitting fees payable to directors under Section 309 (2). If, in any financial 
year, such a company has little or no profit, it may subject io the approval of 
the Central Government (unless such approval has been obtained under any other 
provisions of the Act), pay to its directors (including whole-time or managing 
director) or manager or if there are two or more of them holding ofilce in 
the company, to all of them together by way of minimum remuneration, not, 
exceeding Rs. 50,000 per annum exclusive of any sitting fees payable to directors 
under Section 309 (2). 

But, where a monthly payment is being made or is proposed to be made to 
any managing or whole-time director or the manager or any one or more of them 
and the Central Government is satisfied that for the efficient conduct of ffie 
business of the company, the minimum of fifty thousand rupees per annum is ot 
will be insufficient, the Central Government may by order sanction an increase in 
the minimnm remuneration to such sum, for each period and subject to such 
conditions (if any) as may be specified in its order. 

It may also be noted that for^the purpose of calculating the maximum 
amount of remnneratton payable to a director, all payments made for services 
rendered in any other capacity, except for those of a professional nature, must bo 
taken into account. 

Where any director draws or receives (directly or indirectly) by way of 
remuneration any such sum in excess of the aforementioned limits or without the 
prior sanction of the Central Government (where it so required) he must refund 
such sums to the company and until such sum is refunded, he must hold it in trust 
for the company. 

However, it should be noted that Section 637 A A as inserted by the 1974 
Amendment Act, the Central Government has been empowered to fix, while 
according approval to any remuneration under Sections 309, 310, 311 or 387, the 
remuneration within the limits specified in this Act, at such amount or percentage 
of profits of the company as it may deem fit. The Central Government may exer- 
cise his power in spite or anything contained in Section 198, Section 309 or Sec- 
tion 637 A. 

Payment of tax-free remaDeration to employees and directors : Under 
Section 200, a company cannot pay its officer or employee any tax-free remunera- 
tion. Since, under Section 2 (30), the term 'officer’ includes a director, the 
payment of tax-free remuneration even to a director of a company is also forbid- 
den. The expression "tax*’ comprises any kind of income-tax including super-tax. 

It may, however, be noted that despite Section 200 of the Companies Act, 
Section 10 (6) (viia) of the Income-tax Act 1961, provides that in the case of 
fiMign technician of the class ^ecified therein and emgloytA by a company^ 
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company for a period of 24 months following tbc expiry of tax-free period of 
months from the date of h/s arrival in India, 

Aaslgnment of office by director : Any assignment of office made after the 
commencement of the Act by any director is void (Section 312). 


It was held in Oriental Metal Pressing Works Private Ltd. v. B.K. Thakoor 
(A.I.R.) 1960 Bom 167 that the appointment of one as managing director by the 
will of one D was void in view of the provisions contained in Section 312, since, 
according to the High Court, the words ‘any assignment’ were comprehensive 
enough to include every assignment or transfer of office of a director or of tbc 
appointment by a director of a person to the office of a director in his place, 
whether by a deed inter vivos or by a will. But this ruling has been reversed by 
the Supreme Court {vide A I R. J 961 SC, 573). The Court considers that the 
word 'assignment’ in Section 312 does not mean or include appointment. From 
its very nature, transfer inevitably imports the passing of a thing from one 
person to another. A transfer without the passage of the thing, even when that 
being is an office is inconceivable. On the other hand, an ‘appointment’ has 
nothing to do with passing from one person to another ; it connotes the putting 
In of someone in a vacancy. So transfer and appointment arc dissimilar. It 
would be an unusual statute which by using a single word, intended to prohibit 
at the same time, two wholly different acts. A construction leading to such a 
result cannot be permitted. 


Section 255 of the Act envisages an appointment by a director of another 
person as director to take his office against a vacancy caused by his resignation 
or death or expiration of the term of his office. There will be nothing illegal, if 
such an appointment has been made by will. If the word assignment in Section 
312 is interpreted as including ‘appointment’ Section 312 will come into conflict 
with Section 255. The object of Section 312 was not to prevent a director from 
appointing his successor. Sections 254 and 317 of the Act do not even impliedly 
indicate that there should be no perpetual management. Section 255, on the 
other hand, shows that the Act did not look up on it as an evil which required 
precaution. 

Thus, where the managing director of the aforesaid company, while exercis- 
ing his power under t.ie articles, appointed by his ‘will’ one G as the managing 
director to hold the office after his death, the Supreme Court, reversing the 
Bombay High Court’s decision in this regard, has held that the exercise of the 
power was legal under Section 255 and did not offend Section 312 

Compeosatloo for Joss of office ! The Companies Act permits payment 
by a company to managing director, or a director holding the office of manager 
or being io the whole- time employment of the company, by way of compensation 
, for loss of his office But no such payment can be made to a part-time director 
^|Seotio& 318 (i) Alspit pgimot be pgid in the following circumatanc^s 



namely, (1) where the director resigns on account of the comp&oy’B reconstruction 
or^on account of its amalgamation with any other body or bodies corporate and 
is appointed as the managing director, manager or other officer of the reconstructed 
company or of the body corporate resulting from the amalgamation ; (li) 
where the director resigns otherwise than on reconstruction or amalgamation 
mentioned in (i) above ; (lii) where the directorship has been vacated under 
Section 203 and Section 283 (1) (a) to (h) ; (iv) where the company is being 
wound up— voluntarily, compulsorily or subject to the supervision of the Court — 
provided the winding up was due to the negligence or default of the director ; 
(v) where the director has been guilty of fraud or breach of trust in relation to, 
or of gross negligence in or gros^ mismanagement at the conduct of the affairs of 
the company or any subsidiary or holding company thereof ; (vi) where t^e 
director has instigated or has participated in bringing about the termination of 
his office. 

The compensation admissible to the aforementioned category of directors 
for loss of office must not exceed the amount of remuneration which they would 
have earned if they had remained in office for the unexpired residue of their term 
Qir for 3 years whichever is shorter. The calculation of this amount should be based 
on the average remuneration actually earned by them during a period of 3 years 
immediately prior to the date on which they cased to hold the office, or where 
they held the office for a period shorter than 3 years, during such period. No such 
payment would be admissible if the winding up has commenced before or at any 
time within 12 months after the cessation of their office and the assets of the com- 
pany are insufficient to repay the shareholders their share capital (Section 318). 

Any amount proposed for payment to a director as compensation for loss^f 
office or for consideration of retirement in connection with transfer of undertaking 
must be disclosed to the members and approved in the general meeting (Section 
319). Furthermore, a director is prohibited from receiving a payment by way 
of a compensation for loss of office or for retirement in circumstances stated in 
Section 320 (1) either from the company or from the transferee of shares or any 
other person. Such a director must take all reasonable steps to secure that all 
particulars with respect to payment proposed to be made by the transferees or other 
persons are included in or sent with any notice of offer made for their shares which 
is given to any shareholders. A default in taking the reasonable steps would entail 
a fine extending up to Rs. 250(Section 320). 

Payment of pension and gratuity lo a retiring whole- time director. 
You have noticed above that under Section 318 (I), a company is permitted to 
make a payment to its whole-time director as consideration for his retirement 
from office. Further, according to Section 318 (4), the amount of such payment 
must not exceed his remunc -ation calculated on the average remuneration actually 
earned by him during a period of 3 years immediately preceding the date on 
which he ceased to hold the office, or where he held the office for a lesser period 
than 3 years, during such period. AocordMig to the opinion, of the Company Law 
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Board, monetary benefits given in any form to biter oJto a retiring whole-tiioe 
director are deemed to be an incr lase bis remuneration. For the purpose, the 
approval of the Central Government will be required (Press Note date SHh 
August, 1963). In view of this, if a company proposes to pay pension and 
gratuity to a whole-time director who is shortly retiring then it should apply for 
the approval of the Central Government in Form No. 26 of the Companies 
(Central Government’s) General Rules and Form, 1956, inasmuch as the payment 
of pension and gratuity can be construed as "monetary benefits in any form", 
stated above. 

Self-Examination Questions ; {Not to he answered for evaluation. Answer may 
be seen at the end of Study Paper). 

38. A public company wants to make loans to its directors. Can it do so ? 

39. Can a private company make loans to any firm in which one of the 
relatives of its director is a partner, without the previous approval of the Central 
Government 7 

40. According to law, a director who is directly or indirectly interested in 
any contract or arrangement— whether actual or proposed— made by or on behalf 
of a company must disclose his interest. 

(a) Where should it be disclosed if it is an “actual" contract ? 

(b) Where should it be disclosed if it is a "proposed" contract 7 

41. (a) Can an interested director vote on, participate in the discussion 
of, any contract into ? 

(b) Will he be counted for purposes of quorum ? 

42. The sanction of the Board 6f Directors is a ‘must’ for certain contracts 
in which particular directors are interested. 

(a) What are those contracts 7 

(b) Can this consent be obtained by a resolution need by circulation 7 

43. What will be the efi'ect of the contract referred to in Q. 42, if the sanc- 
tion of the Board has not been obtained within 3 months after entering into the 
contract ? 

44. Will the said transaction be in order, if the Board accords its sanction 
to the said contract say 4 months after it is entered into 7 

45. Is tile maintenance of the following compulsory 7 

(a) Register of contracts, companies and firms in which directors are 
kterested. 

(b) Regiater of directors, managing director, manager and secretary. 

<c) Register of directors’ shareholdings ? 



46. If A (Ikector hi« o£Ica« what will bo the OQOt eQoea ee of nidi 

an assignmeat 1 

47. The managing director of a company, while exercising his powei*' 
under the articles appointed by his will one at the managing director to hold flte 
office after his death. 

(a) Was the exercise of the power legal ? 

(b) Didn’t it offend against the provision of the Act that any assignmeat 
of offence by a director would be void ? 

48. Is compensation payable for the loss of his office to the following 
personnel 7 

(a) To a director ; 

(b) To a director who has resigned ; 

(c) To a director whose directorship has been vacated in terms of the 
specific provisions of the Act 

(d) To a director where the company was being wound up for reasons for 
which such director was not all responsile in any way. 

(e) To a managing or whole-time director or to a manager. 

Liability of Directors : The liability of a director should be considered 
from the following standpoints (i) Directors may become liable to shareholders in 
multifarious ways, (ii) They may also become liable to third parties in Certain 
cases ; the liability may be civil and/or criminal. 

(1) Liability to shareholders. 

(a) Nt gllgence. A director may become liable to shareholder for negligence 
Where the directors acting within their powers, fail to exercise as much reasonable 
skill and diligence as may be expected from pwson with their knowledge and 
experience in the management of the affairs of the company, they can be held 
liable for negligence (Re : City Equitable Fire Insurance Co. 1925 Ch. 407). They 
are, however, not liable for errors of judgement as a result of which a loss mi g h t 
have been caused to the company provided they acted bona fide for the benefit of 
the company and with such a case as may be reasonably expected of them. The 
burden of proving bad faith in such a case lies on the person who challenges the 
act of the directors. 

(b) Misfeasance and breach of trust : “Misfeasance” and “breach of trust” 
are allied heads of liability. The former is defined as any breach of duty in the 
conduct of the company’s affairs, which causes loss to the company ; the latter is 
confined to any misapplication of the funds of the company (Pabner-^p. 190). 
Thus the payment of divideha out of capital (Filicroft’s case), is a breach ^ trust. 
On the other land, allotment of shares to an jnfant or givi^^ a fraudulent prefe- 
rence to a creditor, or to commit any breach of artidea would be misfeasaiica. 
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(c) C/Ura fire acts: Where directors do any act which is in axmsnf their 
powers, e g., borrow money or create a mortgage which is beyond their authority 
as defined by the art/eJes such an act is cal/ed ultra vires the directors. If however, 
it is not beyond the powers, of the company as laid down by the memorandum, the 
shareholders may, by subsequent ratification, make the act, which is ultra vires the 
directors but intra vires the company, valid and binding on the company. But 
two points must be estab/ished for upholding ratification. These are : (1) that the ( 
shareholders who ratified had full and clear knowledge of the act of the directors I 
and (2) that all the shareholders ratified and not merely those who were present 
at the meeting. The ratification can be made by a formal resolution at any 
ordinary general meeting or at an informal meeting of the shareholders. 

(i) Act of co-directors : A director is not responsible for the acts and 
defaults of co-director, unless he has expressly or impliedly authorised the same 
[Cargil V. Bower lO Ch. D. 502. The directors are jointly and severally able for a 
breach of trust. 

(ii) Liability to third parties : 

(a) Insofar as contracts entered into by directors on the company’s behalf 
are concerned, the directors cannot be generally held personally liable for the 
same, for they act as agent of the company. But they may be personally liable 
if they act, without the authority of the company, on the ground of a breach of 
warranty of authority 7 This personal liability may attach to them when they 
have expressly or impliedly undertaken to be personally responsible for their act. 

(b) If the directors commit or authorise a tortious act, they arc personally 
liable therefor even if they have been acting as agents of the company. Likewise 
they would be personally liable for commitment or authorisation of fund, e.g. issue 
of a fraudulent prospectus. But a director would not be liable for the fraud of his 
co-director, unless it has been authorised by him, or he has participated therein. 

(c) Certain liabilities have also been imposed by the Act as regards director 
gua third parties, e g., for mis statement in prospectus under Section 62 to pros- 
pective subscribers ; for irregular allotment under Section 71 ; for failure to return 
application moneys where minimum subscription has not been raised within the 
prescribed period, under Section 69 ; for similar failure mentioned under Section 73, 
etc. 

Directors’ rights and liabilities for their nltra vires act ; The acts of directors 
which may be regarded as ultra vires arc two-fold in nature, namely, (a) the act 
which' are beyond their authority but within the company’s powers (i.e., intra vires 
the company) and (b) the acts which are beyond the director’s authority as well 
as Uie company’s. The rights and duties which emanate from ultra vires acts, we 
shall discuss hereunder. 

(i) Under the Aet, the funds of a company can be applied in carrying out 
its persiitted objects. Theltfore, if an tdtra vires payment is made by the directors 



paymoBt of thf mtoroit oul capita} they may be to cooipcBod 
to repay the money to the company even after it goes into liquidalioa (/n r^^harpe 
(1982) 2 Ck» 154* But the directors so compeUed to refund the money to the 
company could claim to be indemnfied by the payees when received the money 
from the directors with the knowledge that the payment to them was ultra vires. 
The reason for this rule of indemaihoation is that in such a case» the payees would 
be constructive trustees of that money (Russel v. Wakefield Water Works Co., 

20 Eg. 474). 

(ii) You have read earlier that the directors are the agents of the company. 
That's why they cannot do anything which the company itself cannot do under its 
memorandum. But if they make a contract within the powers of the company 
(/.e., intra vires the memorandum) but ultra vires the powers which the company 
by its articles has conferred upon them, then company may ratify the contract in 
general meeting and be bound by it (Grant v. United Kingdom Switchback RaRwap 
(1888) 40 Ch, D 135). If, however, the company does not ratify such contract then 
the company will not be bound by the contract. Consequently the directors will 
remain liable to the other party to the contract for the breach of an implied 
warranty of their authority (Weeks v. Frofesi (1873) L*R. 8 C.F. 427 ; Starkey v# 
Bank of England, 1903) AC, 114,) 

Directors with anlimited liability : In a company with limited liabilityi the 
liability of the directors, like that of any other members, is limited to the amount 
remaining unpaid of their shares. However, a limited company may, if the 
memorandum permits have directors with an unlimited liability. If a limited 
company has the powers under its articles it may also alter its memorandum^by a 
special resolution so as to make the liability of its unlimited (Sections 322 and 323). 

Directors' reports : According to Section 217. the directors are under an 
obligation to make out and attach to every balance sheet laid before a company, in 
general meeting a report with regard to the state of affairs of the company ; the 
amount (if any) which they recommend as dividends, the amount if any which they 
propose to carry to any reserves in such balance sheet and Ihe materia] changes and 
commitments (if any) affecting the financial position of the company which have 
occurred between the end of financial year to which the balance sheet relates and 
the date of the report. 

The report shall deal with any changes which have occurred during the 
financial year (i) to the nature of the company's business, (ii) in the company's 
subsidiaries or in the nature of the business carried on by them and (iii), generaify 
in the class of business in which the company has an interest. However, inch 
matters are to be disclose ' so far as these are material for the application of the 
state of the company's affairs by its members and will not, in the Boards opinkm be 
barraful to the business of the company or any of its subsidiaries. The Board must 
also give the fuHest informatUm and eiplaiiations in its r^>ort in falUpg 



^ aader the provno to Section 222, in ui addendam to the isqjort, evo^^feMtiM^ 

I tioe. qualification or adverse remark contained in the auditor's rqxut. WJm 

^ report and any addendum thereto must be signed by the chairman of the Board if 

/ be is authorised by the Board ; otherwise, it is to be signed by such numher of 

directors as are required to sign the balance sheet and profit and loss account of 
the company by virtue of Section 215. la default of compliance with these 
provisions, each of the directors and chairman signing the report without the 
Board's authority shall be punishable with imprisonment for a term extending up 
to six months or with fine up to Rs. 2,000 or with both. But no person is to be 
sentenced to imprisonment for such offence unless it was committed wilfully. 

Duties of directors : The duties of directors may now be summarised as 
follows : 


0) Since the directors are in fiduciary position, their duties are onerous. 
As you know, they are the trustees of the money of the company in the bank as 
weU as of the property of the company. They arc also agents in the transactions 
entered mto by them on behalf of the company. Therefore, they must act in 
utmost good faith and take as much case as a man of ordinary prudence would take 
in respect of his own affairs. In other words, they will have to exercise all the 
powers they are vested with only in this fiduciary capacity. You must remember 
that a director is a trustee only of the company and not of the shareholders thereof. 
Therefore, though he may possess inside information which may augment the value 
of shares, yet he is not obliged to disclose the information to a shareholder who 

offers to sell his shares to the director [Perc/va/ V. Wright {1902) 2 Ch 421)] How 

evert in exceptional circumstances, the director may own a fiduciary duty to share-' 
holders as well, e g., where directors are newtiating terms of sale of issued shares 
of the company That is where the directors approach the shareholders and not 


I pcivcm 01 


(ii) He is required to evince as much skill as is expected from 
his knowledge and experience— thus far and no further. 

(iii) E,.„ di,«o, ma.t .« A diTOlor .hallb, liable ,0 the 

compaay for aa, of h,. aoderbaod dealio,^ .rreapeoliv. of wberhe, or ool Se com 
pany .offers on accooot of such onderhand dealings. Causina share to h. , 11 ™. ; 
to a minor, .ale by director to company without the di«,losure of hi. io°eK.t ?™? 
lent m^epre.entat.oato co.directors enticing them into advancing nonw^h^' 
on msufiicient security, taking of bribes, etc . are some of th- , ® oney to him 
«t. Where, dlrmttor derive, any secret bene;.r 

llhet illegal gratiScationa, he must account for them and make mem'? . T 
mnpmty f*" v. jBdMn. co. 23 q b.d. say a comptmy 

m if it has been induced by bribes Shtpway v. Broadwo^od{1899) I S 

K ^MExpknatlon Syndicate (1900) I Q.B, 233). ^ ' °^’^'**'** 

(W llbnonnally Ktathe dutyofthe dinaorto delwnthe &m.d...e.v 

mnaierantftltecilairmnnnrikn compmty. «,c«.. tl»rf„„. rdy 



loin If^fce4lrty rf ^feteetioa of fnmd » cast on » ^toctor, moyibmgWU 

an tatd&HlBBit <tevolstio& of U^mt «m be impoiinble. biai uben « wt- 
Ai\ag \W ^ to tbo »V4^\eit «o^HeKn»\^«a bte be ^ on eav eonsiMci. 
If be fails to make the requisite -ettquiry to «Uay bis aupidon, then he wiMi .be 
guilty of dereliction of duty and be Ikble for damage emOigbig from aaeh 
dereliction. 

(v) It is the duty of a director to see that company’s moneys arc kept pro- 
perly invested, unless the articles warrant the delegation of this duty to others. 

(vi) It is incumbent upon directors to insist on some independent valuatima 
of investments and fixed assets at appropriate intervals. Revaluation of immovable 
property may not be necessary for a considerable time, but revaluation of shares 
must be made once a year. In this regard, a director put any reh'ance on the 
assurances of the chairman or on the expression of the auditor’s belief. Likewise 
auditor too must not rely on the directors* assurance. 

(vi) Directors required to ensure the accurate compilation of the thocfc 
sheets and the physical checking of certain of these items being done by the 
auditors. 

(viii) According to Palmer a list of cheques that the Board authorises is to 
be placed before each meeting of the Board. 

(ix) It is the duty of the directors not to act in a manner prejudicial to 
public interest or oppressive to any members. If they so act, proceedings will be 
invoked against them under Section 397. 

(x) Duties of director regarding take-over under Section 395. (Refer to 
F.S.P. (N) CL 3.) 

Managing director : The managing director is a director who, by virtue 
of an agreement with the company or a resolution passed by a company in general 
meeting or by its Board of Directors or, by virtue of its memorandum or articles oS 
association, is entrusted with substantial powers of management which would not 
otherwise be exercisable by him and includes a director occupying the position of a 
managing director, by whatever name called [Section 2 (26)]. However, affixing of 
common seal, signing of cheques, share certificates, etc. alone would not amount 
to substantial powers of management. A managing director must exercise his 
powers subject to the control of the Board. 

No company can appoint or employ, or continue Uie appointment or 
employment, of any person as its managing or whole-time director who (i) is an 
undischarged insolvent or has at any time been adjudged an insolvent; (ii) suspends 
or has at any tinoe suspended payment to his creditcHS or makes or has at any time 

a composition with them ; (iii) is or has at any time been convietsd by a 
Court of an offienoe involving moral stnpitude (Section 267). la the ease of a 
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company or a private company which is sabsi<fiary of a puWio camp^» the 
appoiatmeat ofa managing director or whole time director for the first time will 
not be effective unless approved by the Central Government In the case of com« 
panics incorporated after 28th December, I960. Government approval can be 
obtained within 3 months after incorporation (Section 269). In the case of exjstmg 
companies, rc-appointmcnt also requires Government approval. The approval of 
the Central Government is also necessary for amending any provision to relation to 
the appointment of a managing or whole time director or a public company or a 
private company which is a subsidiary thereof (Section 268). 

A public company and a private company which is a subsidiary of a public 
company cannot appoint or employ any person as managing director if he is the 
managing director or manager of any other company (including a private company 
which is not a subsidiary of a public company, except as provided in Section 316(2). 
The afore mentioned category of company may, however, appoint or employ one as 
its managing director if he is the managing director or manager of one (and not 
more than one other company including a private company which is not a subsi- 
diary of a public company [Section 316 (2)] But such an appointment or employ- 
ment must have been made or approved by a resolution passed at a Board meeting 
with the consent of all the directors present thereat and a special notice of this 
meeting and the resolution must have been given to the director then in India. 
[Proviso to Section 316 (2)1. Thus, a person cannot be a managing director for 
more than two companies simultaneously But the Central Government has the 
power to permit a person to be appointed as a managing director of more than two 
companies where it is satisfied that it is necessary that the companies should, for 
proper working, function as a single unit and have common managing director 
(Section 316 (4)], The term of oflSce of a managing director of a public company 
or a private company which is the subsidiary of a public company shall not be more 
than 5 years at a time (Section 317). 

A managing director is appointed usually to perform such functions and 
carry out such duties as may be assigned to him by the Board of Directors to which 
he is subject. [Holdsworth & Co. {Wakefield) Ltd v Caddies 1955 I All 
KR. 7251 

In the context of Section 316, you must note that the term “whole-time 
director^' signifies any director who devotes his whole or substantially the whole 
of his working hours to the work of the company. An employee who is also a 
director may be the whole time director where the company employs him for the 
Whok time. For the purpose of Section 316, a dircctor-in-chargc or whole- time 
Sector may be deemed to be in the tame position as a managing director. Now a 
vaUd question arises as to what is the basis for deeming whole-time director to be in 
Urn position of the managing director when the Section is not explicit about 
it? Untrue that Section 316 does not expressly provide for its application to 
OiO coses of iriiolc-time dkector as other Section e.g.^ ScctiM, 318, Section 269, do 
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But you know that the approval of the Central Goverament is required in all 
appointments to the office of ^ole-time director. Consequently it is possible that 
the provision of Section 316 may be i^qdicable to whole- time directors* 

Remoseration of directors (Section 399) : This has been discussed already 
in studies on Accounting and Auditing. 

Director not to hold office or place of profit : Except with the consent of the 
company accorded by a special resolution^ (a) no director of a company shall hold 
any office of place or profit, and (b) no partner or relative of his, no firm in which 
be or his relative is a partner, no private company of which he is a director or 
member and no director or manager of such a private company shall hold any 
office or place of profit carrying a total monthly remuneration of Rs. 500 or more 
except that of managing director or manager, banker or trustee for the debenture- 
holders under the company or under any subsidiary of the company, unless the 
remuneration received from such subsidiary in respect of such office or place or 
profit is paid over to the company or its holding company. 

The special resolution may be passed before or at the general meeting of the 
company held for the first time after the holding of such an office or place of profit. 
Further, where a relative of a director, or a firm in which such a relative is a part- 
ner IS appointed to an office or place of profit in the company or a subsidiary 
thereof without the knowldge of the directors, the consent of the company may be 
obtained either in the general meeting held for the first time after the bolding of 
such an office or within 3 months from the date of the appointment whichever is 
later [Section 314 (1) and the provision thereof]. 

But the above-mentioned provisions of sub-section (1) shall not be applicable 
to a case where the relative of a director or firm in which such relative is a partner 
holds any office or place of profit under the company or its subsidiary, if the said 
relative’s or firm’s appointment bad taken place before the director in question 
became the director of the company [Section 314 (lA)]. 

A partner of a relative of a director or manager, a firm in which such direc- 
tor or manager or relative of either is a partner, or a private company of which such 
a director of manager or relative of either is director or member cannot bold any 
office or profit which carries a total monthly remuneration of Rs. 3,000 or more, 
unless two conditions are fulfilled : first prior consent of the company by Special 
resolution must be obtained. Secondly, the approval of the Central Government 
must be sought. But according to the proviso to this sub’Section, if the office or 
place of profit carrying Rs. 3,000 or more as aforesaid is being held prior to the 
commencement of the 1974. Amendment Act then the company shall, within 6 
months from the date of its commencement, obtain the approval at its general 
meeting as also the approve ’ of the Central Government [sub section IB) introduced 
by the 1974 Amendment Act. If these approvals referred to in the above proviso 
are not taken within ^ months scs aCoiesAi4 then the direotOTi partoei; relative* firm. 
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L office from the date next following the date of the general meeting of the com- 
nany referred to above or at the expiry of the period of three months as the case 
may be. and shall be liable to refund the company any remuneration received or 
the monetary equivalent of any perquisite or advantage enjoyed by him for the 
period immediately preceding the date aforesaid m respect of such an office or place 
of profit [Section 314 (2)(a)]. 


The company shall not waive the recovery of any sum refundable to it under 
Section 314 (2 (a), unless permitted to do so by Central Government [Section 314 
(2) (B) added anew by the 1974 Amendment Act]. 


Every individual, firm, private company or other body corporate proposed 
to be appointed to any office or place of profit shall, before or at the time of such 
appointment declare in writing whether he or it is or is not connected with a 
director of the company in any of the ways referred to in sub-section (1) [Section 
314 {2A)]. 


It may happen that, after the commencement of 1974 Amendment Act, an 
office or place profit is held without the prior consent of the company by a special 
resolution and the approval of the Central Oovemment. In such a case, the part- 
ner, relative^ firm or private company appointed to it shall be liable to refund to 
the company any remuneration received or the monetary equivalent of any per- 
quisite or advantage enjoyed by him on and from the date on which the office was 
so held by him [Section 314 (2B) introduced by the 1974 Amendment Act]. 


The company shall not waive the recovery of any sum refundable to it under 
sub-Section (2B) or (2C), as the case may be unless permitted to do so by the Cen- 
Government [Section 314 (2D) as added by the 1974 Amendment Act]. 

It may be noted that nothing in Section 314 shall apply to a person who. 
being the holder of any office or profit in the company, is appointed by the Cen- 
tral Government, under Section 408» as director of the company [Section 314 (4) 
added by the 1974 Amendment Act]. 

The aforementioned provisions are cr/^ulated to prevent directors from 
obtamtng unfair advantages from the oompany by providing sinecures to their 
dhsiness aasooiaies and rriationsi without knowle^ of the shardicMers. 
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(a) in case the o|Bce or place is held by a director, if th^ director bolding it 
obtains from the contpaity anything by way of remuneration over and 
above the remuneration to which he is entitled as such director, whether 
as salary, fees, commission, perquisites the right to occupy free of rent 
premises as a place of residence, or otherwise ; 

(b) in case the office or place is held by an individual other than a director 
or by any firm, private company or other body corporate, if the indivi- 
dual, firm, private company or body corporate holding it obtains from 
the company anything by way of remuneration whether as salary, fees, 
commission, perquisites, the nght to occupy free of rent any premises 
as a place of residence, or otherwise [sub-section (3)]. 

Removal of managerial personnel : In the principal Act, in part Vf, 
a new Chapter ie.VlA) and Sections 388-B, 3 1 8-C, 388-D and 388-E dealing 
with the powers of the Central Government to remove managerial personnel from 
office on recommendation of the Court have been added. 

A Reference to High Court of cases against managerial personnel : There can 
be circumstances relating the affairs of a company, which might suggest : 

(a) that any person, concerned in the conduct and management of the 
affairs of a company is or has been guilty of fraud, misfeasance, persistent negligence 
or default in carrying out his obligation and functions under the law, or breach of 
trust in connection therewith ; 

(b) that the business of a company is not or has not been conducted and 
managed by such person in accordance with sound business principles of prudent 

commercial practices , 

(o) that the company is or has been conducted and managed by such per- 
son in a ra inner which is likely to cause or has in fact caused, serious injury or 

damage to the interest of the trade, industry or business to which such company 
pertains ; ^ 

(d) that the business is or has been conducted and managed by such per- 
son with an intent to defraud its creditors, members or any other persons or other- 
wise for a fraudulent or unlawful purpose or in a manner prejudicial to public 
interest. 

If the Central Government is convinced that any one of the aforementioned 
circumstances exist, it may state a case against the person aforesaid and refer it 
to the High Court with a request that the High Court may enquire into the erne 
and record its finding as to' whether or not such a person is fit and proper to hold 

the office of director or any other office concerned with the conduct and manaae- 
amitof uiyooiBiMoy. 
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The statement of the case should be in the form of an application presented 
to the High Court or such officer thereof as it may appoint in this behalf, and th« 
person against whom such a case is stated and referred, should be joined as a res- 
pondent to the application. The application should contain concise statement of 
such circumstances and materials as the Central Government may consider as 
necessary for purposes of enquiry to oe made by the Court. The application must 
be signed and verified in the manner laid down in the Code of Civil Procedure. 
1908 for the signature and verification of a plaint in a suit by the Central 
Government. 

At any stage of the proceedings, the High Court may allow the Central 
Government to alter or amend the application in such manner and on such term as 
may be just and all such alterations or amendments shall be made as may bo 
necessary for the purpose of determining the real questions in the enquiry 
(Section 388-B) 

B Interim order by High Court: During the pendency of case before the 
High Court, certain situations might come to the knowledge of the High Court 
which might necessitate the passing of an interim order restraining, in the interest 
of the members or creditors of the company, the delinquent person against whom 
the case is pending. In such situations, the High Court may either on the application 
of the Central Government or on own its motion, by order direct that the respon- 
dent (delinquent person) shall not discharge any of the duties of his office until 
further order of the High Court, and appoint in his stead another suitable person 
to discharge the duties connected with the office of the respondent subject to such 
terms and conditions as the High Court, may specify in the order. The person who 
is temporarily called upon to discharge the duties in lieu of the respondent, will be 

regarded as a public servant within the meaning of Section 21 of the Indian P,^nai 
Code [Section 288 C]. 


C. Findings of the High Court ; At the end of hearing of the case the w u 
Court shall record its findings. In the findings it must specifically rtate " to 

«heth„ or nol the ,e,pood»t I, . at aod proper perton to hold L off, c= If 
dtrretor, or any office aad to be coocerned »ith the oondoet and man..™™, r 
the company [Section 388 D] ana management of 

D of he Central Government to remove managerial D>rionn^l- u 

on the basis of the aforesaid finding of the High Court nr a 

High Court, the Central Government may. Lfwlsmulg ,nv" oth 
contained in this Act. by order remove the delinquenl "spo'dent ^rom h’ 

An order of removal having been passed under ^ion 3m the ^ 

.111 be debarrml from holding the office for a P«ioi“f Bve .“nS ,hX'“1 
the order of removal. This time-limit may, however be relaxed h tu 1 ** 
Oovernmen, .ith the previona concurrence of the High Court aStteS^^ 
Ootmmment may accordingly permit auch per«,n to hold Mte office of a ^ 

m other off.* commoted with the conduct mtd nteuageoent of U» ^ 
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«|ber law or cootraot* memoraiKiiim or aitidea oo hh removat firoia tbe offke. Oa 
lie ramoval of the penoa Hie company may, with the prevkiaB approval of the 
Cratral Ooveroment, appoint another person to that office in accordance with* the 
provuioos of this Act ISection 388E (3^ ( 4 ) and (5)]. 


Sole S^tag Ageato : A company caimot appoint a sole sailing iq;ent for 
any area for a term exceeding 5 years at a time. Bat it can re appoint, m exUM - 
the term of office by further period not exceeding 5 years on each occasion. Tht > 
Board “shall not appoint a sole selliag agent for any area except subject to tfae"^ 
condition that the appointment shall cease to be valid if it is not approved by ^e 
company in the first general meeting held after the date on nhicb the appointment 
is made.*' It has been held that the appointmeot of a sole selling agent must be 
made subject to the condition of its being cancelled if not approved by the company 
in its general meeting ; and such a clause must be inserted as a mandatory condition 
in all appointments of sole selliag agents ;^n appointment without such a daune 
being inserted is void ab initU? {Arante Manufacturing Corporation v. Bright Btsitta 
private Ltd. 1967 Comp. Cas 759 : Shelagram Jhaijharla y. National Co Ltd. 1965 
Comp Cas, 706. If the company in the general meeting disapproves the appointment, 
it shall become invalid from the date of the general meeting [Section 294 (2A)]. 


Where a company has a sole selling agent, tbe Central Government may 
require tbe company to furnish to it such information regarding the terms and 
conditions of tbe appointment as it considers necessary for determining whether or 
not such terms and conditions are prejudicial to tbe interest of the company. If the 
company refuses or neglects to furnish any such ioformatioo, the Central Govern* 
ment may appoint a suitable person to investigate and report on the terms and 
conditions contained in the appoinment of the sole selling agent. After perusal of 
the information flemished either by tbe company or by investigator (as the case may 
be), if the Central Government is of the opinion that tbe terms and conditions of 
the appointment are prejudicial to the interest of the company, it may make t|ie 
necessary modifications therein so that they are no longer prejudicial to the interests 
of the company. The appointment of sole selling agent shall be regulated by the 
terms and conJitions as varied by the Ceatral Government from the date as may be 
specified by the Ceatral Government (Sectttm 294 (5)] It has been provided that 
where the company has more selling agents than one, the Central Government may 
exercise similar powers referred to above— only for the purpose of determining 
whether any of those selling agents should be declared to be the sole selliog agent, 
and if so, for which area or areas. 


A company may have more selling agents than one in any area or areas. 
Central Government may, if it\ Jasonahly feels so. ask the company for snc^ ia>! 
formation .|^[)garding the terms and conditiona of appomtment ofnll 
i^ents ns it ooii^ien neoesttty. The pu^Mse for calling for tnioh hfforntidlan ikto 
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idling agent for such »i«a or any of «icli*reM. If the e®iiq»^ 

te furaiihany such information, then the Central Goverament m^dppofat * wif 
able person to investigate and report <ro the terms and conditioia of nj^itotlMIst 
of all the selling agents. On the basis of the information thus obtaianed dbpctly 
or through the investigator, the Central Oovernment may reasonably fortn ah 
opinion that any of the selling agents is to all intents and purposes be the MtleOening 
, g^t« for such area. If it so forms an opinioa, it may be order daoiaie dint selling^ ■ . 

to be the sole selling a^nt for that area with effect from such date as may be ' 
speciSed in the order From the date so specified in the order, his appohitment 
as the sole selling agent shall be rfgulalcd by the terms and conditioos as varied ^ 
the Central Government [sub-section (6)]. 


It shall be the duty of the company (a) to produce to the person under 
clause (b) of sub-section (5) or clause (b) of sub-section (6). all books and papers 
of, or relating to, the company which are in its custody or power, and (b) otherwise 
to give to that person all assistance in connection with the invesigation which the 
company is reasonably able to giv^ [sub-section (7)]. If the company refuses or 
neglects to perform these two duties, then the company and every officer thereof 
who is in default shall be punished with fine extending to Rs. 5,000 and with a 
further fine of not less than Rs. SO for every day after the first during which such 
refusal or neglect continues [sub-section (8)}. 


Prohibition of p^ayment of compensation to sole selling agints for the hss of 
cffice. Section 294A prohibits payment of compensation to the sole selling agent for 
the loss of bis office in the following cases : 

(i) Where the appointment of the sole selling agent ceases to be valid by 
virtue of Section 294 (2A) ; 


(ii) where he resigns his office as a result of reconstruction or amalgamation 
of the company, and is appointed as the sole selling agent of* the reconstructed 
company or the body corporate resuhing from the amalgamation ; 

(iii) where he resigns his office otherwise than in the circumstances envisag- 
ed in the foregoing caluse (ii) ; 


, (iv) he has been guilty of fraud or breach of trust in relation to, or 

of gross negligence m the conduct of his duty as the sole selling agent ; and 

or indirectly in bringing 

libotit the, termination of the sole selling agency. 

of office must in no case 
Jh® "muneralion which he would have earned, had he been m office for tte 
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p»mr of the Cemrai Go)>erma$ ip prohOti^ the appoieinmt o/ .<ofc 
agents In certain cases : Sectioa 294A A inserted by4he 1974 Ameadmeot Aet f Wf 
vested the Central Government with tha power. It may be of the opinion that Iba 
demand Ofgoods of any category -to bb specified by that Government— aobstaO;* 
tially exceeds the production or suph^ of ahcfa goods and that the tervfeel of^Oll 
selling agents will not be necessary to create a market foi* such goods. If it achai^ 
forms this opinion, then it may, by notification in the Official Gazette, declare ^titt 
the sole selling agents shall not be appointed by a company for the sale of silt^ 
goods for such period as may be specified in the declaration ISnb-section (!}]. 


A company cannot appoint any individual, firm or body corporate who or 
which has a substantia] interest in the company, ss sole selfing agent of tf^at oonn 
pany, unless such appointment has been previously approved by the Central GoVcm- 
mcnt (Sub-section (2)J. 


If a company has a paid up share capital of Rs 50 lakhs or more, then it 
cannot appoint sole selling agents without the consent of the company given by a 
special resolution and the approval of the Central Government [Sub-section (1)^ 

Read the provisions of Se tion 294(3), (6) & (7) above and note dut tlMe 
provisions shall, so far as may be a{^y to the sole selling or the sole porcbaaiag hr 
buying agents of a company [sub-section (4)]. 

A company seeking approval under Section 294AA ‘ is required to fufoish 
such particulars as may be prescribed [sub-section (5)]. 


It may so happen that an appotntment has been made of a sole 
agent by a company before the commencement of the 1974 Amendment Act ; also 
that the appointment is such that it could not have been made except the 
authority of a special resolution passed by the company and the apprw§i^ cS tile 
Central Government if sub sections (2), (3) & (8), were in force at the time of such 
aiq>ointment. In sticfi circumstanocs, the company aball obtam the aforesaid 
authority and approval within S months from such commeocemeat. If it does oot do 
ao, then the appointment shall stand tenninated on the expiry of 6 months 
commenoement [sub-section (6)]. If the company in general meeting dkapproves 
the appoiattnent in seb-section (3), then stoCh appointment shall cease to be ^[tclife 
aotwithstanding anything contained in sub^Mction (6) (sub-sectioa (7;]. 

All the provisions o(^^ecriQn 294AA but those of sub section (1) shall aRfiy 
CO far as may be, to the ap^intment by a company of a sole selling agent /or ike 
baying or parchniag of goods oh bett^ of ^ company [sob-seiniQa <8)). . 


' The =«pl»..i«" •» Sec.l»" 2MAA th. «p»«io. 
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' Held Sy mh rndi».diial or any of kis rclativas singly or logrtkcr in Ike sharn Ihe 
' compaily, Ike aggregale amonnt paid up on wkick eaeeeds Rl. 5 Ukhs or S/, of tka 
paid-up share capital of the company, whichever is lesser. 

In relation to a arm. a body corporate, “substantial interest” means the 
bencecial interest held by such individual or any of his relative signly or together, 
one or more partners of the firm or any relative of such partner singly or together, 
such body corporate or one or more of its directors or any relative of such director 
singly or together, in the shares of the company the aggregate amount paid up on 
which exceeds Rs. 5 lakhs or 5% of the paid-up share capital of the company, 
whichever is lesser. 

Self-Examination Questions (Not to be an wered for evaluation Answers to 
be found at the end of the Study paper). 




49. The directors of and insurance company left the management of tht 
company's affairs almost entirely to B, the managing director. On account of B's 
fraud, a large quantity of the assets of the company disappeared In the balance 
sheet items appeared under captions ‘"loans at call or at short notice" and ‘‘cash at 
bank or hand* . But the directors never required how these itcihs were made up. 
Had they done so, they would have discovered that the loans were chiefly made to 
B and to the company’s general manager and that the “cash at bank or in hand" 
included £ 93,000 in the hands of the company’s stock brokers, in which B was the 
partner. Could the directors be held culpably negligent in the circumstances ? [in 
re-City Equitable Fire Insurance Co. (1925) Ch, 407], 

50. The Directors left all the management of a bank’s affairs in the hands 
of a manager and never cared to enquire whether the loans were made by the 
manager on securities or whether the securities were good or worthless. The 
manager advanced large amounts to his relatives and friends without security or 
on^securities which were obviously fake, Decide [Re : Unton Bank of Allahabad 


51. The entire management of a cotton mill was vested in the manner The 
balance sheet of the mill showed stocks of yarn As a matter of fact the mill did 
not possess the stocks shown and the directors and never made any Dhvsical 
checking of yarn. The shareholders brought an action against the directors <» 
ground of negligence. The directors contended that they could not be expected to 
Iceep a constant check on fluctuation in the stock of yam ; the responsibility in this 
r^ard was that of the manager who was apparently an honest man. Would this 
bnnttection of the directors be upheld (In Kingston Cotton Mills Co.) 

52. “Where an agent is liable the directors would be liable ■ where 
fiabtllty would attach to the principal only, the liability is a liabUity of the «^! 
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(a) Where the directors make themadves persooaUy liable to a third 

party. 

(b) Where the contract and the Surrounding circumstances indicate that they 
are personally liable. 

(c) Where the directors contract without purporting to bind the company. . 

(d) Where the directors say, “We the directors of X Co. Ltd. ha«by 
agree... 

53. How shall the remuneration payable to directors be determined ? 

54. Can the remuneration payable to directors be determined at a meeting 
of the directors themselves ? [Radhey Shyam v. The Official Liquidator A.l.R. I96s 
Raj 226]. 

55. The remuneration payable to directors 

(a) shall be. 

(b) shall not be, subject to the provisions of Sections 198 and 369. 

56. The Explanation to Section 198 includes certain items within the pur- 
view of the word “remuneration”. Can you account for this inclusion 7 

57. What is the overall maximum limit of managerial remuneration ? 

58. Does the said overall maiumum limit include any fee payable to direo* 
ton for attending the Board or its Committee meetings ? 

59. What is the basis on which a managing or whole-time director may be 

paid his remuneration ? ^ 

60. Can the remuneration of directors of public company or its subsidiary 
be increased ? 

61. (a) If any director gets any amount in excess of its statutory limit, can 
he be forced to return the excess amount to the company ? 

(b) Can the company waive the recovery of any such sum ? 

ANSWERS TO THE SELF-EXAMINATION QUESTIONS 

1 . Through human agency ; 2. Directors and Board of Directors respectively ; 
3. Elected by shareholders ; 4. (a) Both ; (b) (i) & (ii) ; (c) (ii) ; (d) (i) ; 

(e) ; (ii) ; (0 (>) : 5. The at. prescribes none-articles’ prescription prevails ; 
6. (a) 3 ; (b) 2 ; (c)'2 ; 7. (a) False ; (b) False ; (c) True ; (d) True ; (e) False ; 
(0 False ; (g) False ; (h) True ; (i) True ; (j) False ; (k) True ; (1) False ; 
8. Meeting to stand adjourned for a week ; 9., .Ye|i, ^ubject to the exceptions iq 
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S 256 (4) (b) ; 10. M Ordinary resolution ; (b) Special resolution ; (c) No-*- 
necessary only ’in case of (b) ; 1 1. Yes, if the articles permit ; 12. No ; 13. No ; 

14 No- 15. No; 16. Those mentioned In S. 274 ; 17. 20companie§only; 

18 . (a) ; No: (b) Yes; 19. (a), No ; (b) Yes ; 20. No; 21. Value of one 
share ; 22. Yes, in section 233 ; 23. Because the latter, being an employee, can- 
not give up office at his pleasure— his resignation must be approved or accepted ; j 
24. No, because articles operate as long as the company is a going concern ; 25. No, ] 
26. No ; 27. No; unless so delegated ; 28. Yes; 29. No; 3. No; 30. (a) 3; (b) 4; (c) 

2 ; (d) 2 non-interested directors ; 32. No; 33. Yes; 34. No ; 35. Those prescribed 
by Section 293, Section 294(3). 314, 370, 149 (2A) etc ; 36 No ; 37. No, further 
resolution to be passed for delegation ; 38. Yes, only with the previous approval 
of the Central Government ; 39. Yes, if the private company is not a subsidiary of 
a public company ; 40. (a) At the first meeting of the Board held after the director 
becomes interested ; (b) At the Board’s meeting at which the question of entering 
into it is first considered if interest has arisen by that time or at the first Board 
meeting after the arising of the interest ; 41. (a) No ; (b) No ; 42 (a) For the sale, 
purchase or supply of goods or services for underwriting shares or debentures ; (b) 

No ; 43. Voidable at Bead’s option. 44. Yes, provided the Board has not repudi- 
ated the contract after the expiry of 3 months ; 45. Yes; 46. Void; 47. (a) 

Yes ; (b) No ; 48. (a) No ; (c) No ; (d) Yes ; (e) Yes ; 49. Yes ; 50. Directors 
liable for misfeasance could not be said to have acted reasonably and hence non- 
exonerablc from their liability ; 51. Yes; 52. Yes; 53. Either by the articles 
or by a shareholders’ resolution at a general meeting ; 54. Yes ; if there is a clear 
provision to that effect in the articles ; 55. (a) ; 56. To prevent directors from draw- 
ing more money than what they are statutorily entitled to, in the guise of collateral 
benefits. 57.11,^ ; 58. No ; 59. Monthly basis or fixed percentage — of net profits 
basis or in combination of both the bases ; 60. Yes, only with the approival of the 
Central Government ; 61. (a) Yes; (b) No. 
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Re.lrictio.s o. La.B to Compwle. -der th« Sun. (Sectioh SfO) 

A leading campany is not competent to advance a loan to any body corpoiate 
or to give any guarantee or to provide any security, in connection with a loan 
made by any othe. person to. or to any other person by any body corporate, 
unless the same has been previously authorised by a special resolution of the 
shareholders of the lending company. But no such special resolution is necessary 
if the aggregate of such loans to other bodies corporate not under the same^ 
management as the lending company does not exceed 10% of the aggregate of ihi j 
subscribed capital and free reserves of the lending company. 

However, the aggregate of all the loans made to all bodies corporate must 
not exceed without the prior approval of the Central Government : 

(a) 30% of the aggregate of the subscribed capital of the knding company 
and its free reserves, where all such other bodies corporate arc not under 
the same management as the Ifcltding company ; or 

(b) 20% of the aggregate of the subscribed capital of the lending company 
and its free reserves, where all such other bodies corporate arc under the 
same management as the lending company. 

N B. The restrictions contained in the aforementioned two clauses are intended 
to operate alternatively : 

Sub-section (I A) provides that when a lending company makes any loan or 
gives any guarantee or provides any security in connection with a loan made by 
any other person to a firm in which one of the partners is a body corporate under 
the same management as the lending company or the loan has been advanced by 
such a firm to another pefNon on the security or guarantee provided by the len- 
ding company, such financial assistance shall be deemed to have been provided 
to a bodv corporate under the same management 

When two bodies corporate are deemed to be under the same management / 

The relevant conditions arc contained in sub-scction (IB). These arc as follows 

(a) If the managing director or manager of one body corporate is managing 
director or manager of the other body ; or 

(b) If a majority of the directors of one body consliiufcs, oratanytimei 
within the si^ months immediately preceding constituted a majority of the dircc^ 
tors of the other body ; or 

(c) If, at least, onc-third of the total voting power with respect to any matter 
relating to each of the two bodies corporate is exercised or controlled by the 
same individual or body corporate ; or 

(d) If the holding company of one body corporate is under the same man- 
agement as the other body corporate ; or 

(e) If one or more difectors of one body corporate, while holding whether 
by themselves or together with their relatives, the major ty of shares .n that body 
corporate, also hold, whether by themselves or togciher with their relatives, the 
majority of shares in the other body corporate 



pf : EVtty letidii^ company mu$i .maiatatilaneti^cr 

slK^wtog.tliie immes of the hodiet ccrpomte that are under the same luaaageiueftt 
at the lending company, the name of every firm in which a partner u a body coi^ 
porate uniet the same management as the lending company 9l$ well as every loaa 
made, guarantee given or security providtd to dififeient bodies cp; porate under 
the same management, as the lendings company The Register shaU'also contain 
particulars of every loan, guarantee or security, (sub-section (IC) 

Further, the particulars pf every such loan, guarantee or security must be 
recorded in the register within three days of the making of such a loan ol the 
giving of such guarantee or the provision of such a security. 

Heavy penalties have been prescribed for any failure to matntain such a record 
v/z, fine extending up to Rs 500 and also a further fine extending up to Rs* 50 
for every day after the first during which the default continues. The records 
must be kept at the registered office of the company and be available lor inspect 
tion as and when required. Also, it should be permissible to take out extracts 
when rcquiied 

Exceptions : The aforementioned provisions are not applicable to the following : 

(a) any loan made: (t) by a holding company to its subsidiary: (ti) by a 
banking company or an insurance company in the ordinaiy course of its 
business ; (in) by a private company, unless it is a subsidiaiy of a public 
company ; or (iv) by a company established with the object of financing 
industrial enterprises : 

(b) any guarantee given or any security provided ; (i) by a holding company 
in repeat of any loin made to ns subsidiary ; or (ii) by a banking company 
or an insurance company in the ordinary course of its business ; or (lii) by 
a private company unless it is a subsidiary of a public company ; or (iv) 
by a company established with the object of financing industrial enter- 
prises [sub section (2)] ; and 

(c) a book debt un]es>, in its inception, it is in the nature of a loan or an 
advance. 

Purchase by a Company of Shares, etc , of other Companies in the Same 
Gronp : Section 372 provides that a company cannot subscribe for, or purchase, 
the shares of any other body corporate (whether by itself, or by any individual or 
association of individuals in trust for it or for its benefits or on its account) unless 
it complies with the restrictions and conditions specified in Section 372. The Board 
of Directors of such an investing company can invest in the shares of any other 
body corporate up to 10 per cent of the subscribed capital of such body corporate 
provided by so doing the aggregate of investments in all • thcr bodies corporate 
(which arc not in the same group) does not exceed thirty p^r cent of the subscri- 
bed capital of the investing company and the aggregate of the investments made in 
all other bodies corporate in the same group does not exceed /wen/y ren/ of 
the subscribed capital of the investing company [Section 372 (2)]. Sub section (3) 
of Section 372 provides that in Computing the percentages mentioned above, the 
aggregate of all the investments made by the investing company in other body or 
bodies corporate must-be taken into account. Moreover, this limit is inapplicable 
to a company which has to invest in shares offered to it as rights shares in terms 
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of Section 81 In other worde. investments in rights shares dP to any apwt^^^s^we- 
.f,b..for».W p™.«« [Kr« , 

PteL p..=.n.p*.. for .« «.H., .h.r«. te»..n.p»B »«*. ,n n,bBbb.,.. 

arc to bfi Included. 

An Investment in excess of the aforementioned percentages can be n.ade only 
after It has been sanctioned by resolution of the .nvest.np company m a general 
meeting, and further approved by the Central Government [sub secr.on (4)J. 

Besides, an investment wilhin the powers of the Board of Di.Ktors can be 
male only by a resolution passed at a meeting of the Board of the invcsung coni- 
oany with the consent of all the directors pieserf at the meeting and entitled to 
vote thereat. The notice of the resolution to be moved must have been sent to 
every director in the usual manner specified in Section 286 [sub section (5)]. In 
this context, let us examine a problem. The directors of X Co. Ltd. desire to 
authorise its managing director to invest from time to time surplus funds in the 
purchase of shares of other companies. Would such an authorisation be valid ? Al- 
though Section 292 fas you have read in the preceding Study Paper) empowers the 
Board of Directors of a company, to delegate to the managing director the power 
to invest, in general terms, the funds of the company, nevertheless because of the 
overriding provisions of sub-section (5) of section 372, the, above mentioned 
authorisation would not be valid This is because Section 372 does not provide 
for such a delegation. 


The investing company also must maintain a register of investments made by 
it in shares of any body corporate whether or not in the same group: disclosing 
its name, the date on which the investment vv^s made, the date on which investing 
. company came in the same group, the names of alj the bodies corporate in the 
same group. The entries in the register must be made within 7 days of the invest- 
ment having been made. The Register must be kept open to insrccuon at the 
registered office and extracts thereof be allowed to be made and copies ^thcicof, ^ 
when requisitioned, should be supplied on the same terms and conditions as in the 
case of Register of Members [sub-iectio.is (6) & (7jJ. If default is made in com- 
plying with the provisions of sub-scciioii (6) or ( 7 ) the company and every officer 
of the company who is in default shall be punishable with, fine extending lo 
c Rs, 500 and also with a further fine extending to Rs 50 for every day after the 
'first during which the default continues [sub-section (8)]* 

Furthermore, every investing company must annex to each balance sheet a 
jt4tc,9i%nt showing the names of bodies corporate, indicating separate ly those in 
^th6 saitto^oup, in which investments arc held and the naiurq and cxuni of in- 
^vcstmc^its ^0 made m each body corporate togathcr with particulars of invest* 
.rnentst since the date of previous balance sheet. Such paiticulars are not 

rcquiricd case of a company whose principle business is that of dealing in 

shares^N^toc^k; debentures or other securities [sub-section (10)] " 

. A t»e<ly,,^cbrJ?o^a«€ is deemed to be iaihe same group as the iavestLftg cqipipany 
rf the body .^corporate and the invesiiiig company are situated in relation lo each 



any oij# of the manner descr'tbed in $ub*tection (IB) of Seotion 370 

[su^sccfioVaf^ ‘ ■ 
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<9 .* (<* " ’/h , >'i '; 

prpvi^;^,i>s qf ^is Section arc riot applicable : ^ 
<a) tq anyjbankuig or Mauranpe company ; 


^ n ni 

' f {, v,t 
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(by "io a private coitfpany m^lesa it ia a aubsidiafy of a ijublic^^tnp^riy [ 

(c) to ^ny financing company estabihhdd whll the ^ject Of Jnaqciiig») ^i^tt^er 
by way of nnaking Joans or advaheesfo or :^tbscrt%ing to tlu^lcapital of 
private industriar enterprises in indig. ^ 4n afiy case, where the Central 

' Oovenmieht ha^ made or agreed to make to the coqi^p^y a special advance 
for the ^purpose or has gu^anued or agreed guarantee the payment of 
moneys borrowed by the company from any institution putside India i and 

' ‘ , ' ' ' ' ^ -‘.i 

(d) to investments by a holding company ill iti subsidiary [sub soclion,(l4]p^^ ^ 

N^'B. In exercise of the powers conferred by Section 620 (l)^ iheCenisai Geveen* 
meat hereby d/rects that Section 372 shall not apply io any company established 
with the object ^ffinancingf where a Staid Government 'has made, or agfeed to 
make to the company a special advance for tH^ ^purpose of makings hana Of 
advances to^ or subscribing (o the capital of private industrial enterprises in India. 
(Notification No. mR 990 dated 9.8.75) 


Certain Compaiiies to have Secretaries 

The provisions in this regard have bee i incorporated in the Act Snew by 
the 1974 Amendment Act and are contained in scciion 383 A. Every company 
which has a paid up Share capital Rs, 25 lakbs or more, must have a whoietime 
secretary. If the Board of Directors of such a company comprises only two 
directors, then neither of them can be the secretary of the company [sub-scctlon 

If, at the convmcncemcnt of the pcMupan'es (Amendment) Act, 1974, (i. c., 
February 1st 1975) any firm or body corporate is holding the office of secretary 
of a company^ then it* must vacate the said office, within 6 months from such 
Commencement. Sunher, jfany mdividual is holding this office at such Commence- 
ment with more thaniorre company h^y^/ig a paid-up share capiul of Rs. 25 lakhs 
or miyre, then he dinst e^tcrcise his option as tp th^ company of which he inteids 
to contfhitc as the wcFcrtarryi within -6 such conimenjccmcnt ; kfso on 

and from such date, he n’ust vacate office as secretary in relation to all other 
coiTipames [ sub-section (2) ]. It may be noted that proVistods^bf stib-section 
(2) are of historical importance oniv. . j 

Coatproodse, Arrangement nnd l^econstructlon 

Though Companies, Act defi^nes 'V^rangcmcni*’ it docs not define 'compromis^e*'. 
These terms have no definite legal connotation. 'Compromise^ mean^ an atnic-* 
able .^reerpent between parties to a controversy to settle their diff fences by 
tpi^ng mutual conces^iont^, aV'dYsttkhutsheb t/HiA' kdjddIctMdA trfi (he^baiis of an 
eitact gsccrtainmeiit of thc'b^{^|^osing rights/Ih^4 edmpromise, pasties agree 
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, «.tle it between themsclve* by a give-and-take arrangement 
not to try out to settle puipote of a compromi!.e. u has been 

(S.,o.a'. I«<1W D,c.,on..y). For .mpo«rri to m.kc 

b.,<l .. » b». =>— •' : o' " V.y.<, a.. * C. (1947) ,7 

t» rlL But thu .ord •■att.ngmenf .. of w,d. tmpo« .ud ,t. 
.h»ld no. B. ■» 

Seetion390 (W pro«id«> >li"> tht etprestion •artangemtnF luclutoarcor- 
of th. .bar. capital of the coatpaay by tb. coo.«l.d.no» of t^re. of 
S“rdaa..s. or by the divUion of .ba,.. into .ha,« of dtfretunt ol.».. or 
Hotb .h.« mathoda. Aa arr.g.nt.d. al.o may invol.c d.b.n.ur.bold.,. betug 
mm an aatenslon of tint, for payment, releaaing tbetr aecurtty tn nhol. or to 
oarl or eaebonging their debentures for epuity iha.et in a new eompany ; the 
creditors agreeing to receive cash in part payment of the claims and the balance 
in shares or debentures of the company ; preference shareholders giving up their 
rigbtt to arrears of dividends, further agreeing to accept a reduced rate of 
dividend in the future etc. 


I 


Rcorganissition or arrangement is said to have taken place only when one 
company is involved. Amalgamation, on the oihcr hand, is of two or more 
companies. The term “reconstruction” includes reorganisation, arrangement, 
amalgamation, etc , and thus is a term of wide import. 


A reconstruction is commonly said to have taken place when a company 
resolves to wind up its business and it is proposed to form a new companyt with 
only the old shareholders as its members to take over its undertaking, the rights 
of sh rcholdcrs in the old company being satisfied by their being allotted shares 
in the new company In that case, the old company ceases lo exist in point of 
law, and its assets are transferred to the new company. Jit would be, nonetheless, 
a reconstruction even if all the assets might not pass to the company, or all the 
shareholders of the transferor company might not be shareholders in the transferee 
company, or all the liabilities of the transferor company might not be taken over 
by the transferee company. A reconstruction, in such a case, would imply that 
fubstantiaily the same business would be carried on substantially by the same 
arsons [ Re South African Supply and Cold Storage Co. (1904) 2 Cb. 2867. 


A reconstruction may be necessary for the following purposes : 

(1) To Extend the Operations of the Company' If the shares are fully paid 
-up and further capital is dcsrcii to be raised, the shareholders in the old company 
may be issued only partly-paid shares in the new company so that by calling up 
the. uncalled amount the company would have the funds it would require for 

^ <arrying on its business, 

(2) Xa a MMM for Altorhig kjje ^enoraodin of Aasociatiiui : When such 
alteration cannot by undertaken under Section 17. i.e., in a case wfieie the 



new cofl9pftny to have k iit jnetnorandanoi om and abotn 

thoiein the old c^ompany. ■ ■ v 

AHhongh the Companies Act permits companies to alter ihtir by a 

special resolution, with the coniiriDation of the Company Law Boards ft ii not 
possible to radically alter the ^objects clause* of the Memorandum of Associaetion, 
e.g.« a company incorporated to manufacture rayon yarn cannot switdta over to 
the business of manufacturing jams. It may, therefore, be necessary fdra 
company to go into voluntary liquidation to carry on an activity totally unrelated 
to those for which it WdS originally formed. 

(3) Fer Purpose of Reorganisatiou : The term ^‘reorgaaUatton” is usually 
applied to an arrangement to alter or modify the rights of shareholders or 
credftors, or both. 

(4) lo Order to Amalgaiiiate with me or more Cmipuies : Amalgamation 
1$ the blending of two or more companies Into a single undertaking, the slMire^ 
holders of each such company becoming substantially the shareholders in the new 
company which is to carry on the blended undertaking. To achieve this objective, 
either a new company may be formed to take over the business of the existing 
companies or the business of one or more existing companies be taken over by 
one of the existing companies. 

(5) Recogstructious or Arragements Uadertakea for Brh^ing the Capital 
Structure of Compinles into Lii^e With the Reqairemcnfa af the Act : The Act 
requires that the capital of a company must consist only of equity and preference 
shares. Companies having deferred or other forms of capital, therefore, are obli- 
ged to CO iform to the legal requirement as to their capital structure by a scheme 
of reconstruction. 

Reconstruction may be carried out : 

(a) by sale of the company under the powers contained in its Memorandum 
of Association ; 

(b) by a scheme of arrangement under Section 391 ; 

(c) by acquiring all or a majority of the shares in another company under 
Section 395 ; 

(d) by a compulsory amalgamation of companies in the public interest by 
an order of the Central Government under Section 396 ; 

(c) by a sale under section 494 (members voluntary winding up) ; or under 
Section 507 (creditor's voluntary winding up : in the forucr case a 
special resolution and in the latter case the sanction either of the Court 
or of the Committee Inspection is necessary ; 

(f ) by a scheme of arrangement with creditors only ; under Secrion 517 
(voluntary winding up both by members and creduois. a speefil 
resolution and consent of three-fourths in v^lue of creditors are 
necessaiy. 
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Uoder Powers in tbe Memorniiduin : |ras 

•« th,. obiects clause of memorandum, it may dispose of the whole of its 
uXuSng to another company. After the sale, compafo' will W up and 

th^rhms tn the new company will be distributed among the ^cr«%tn m-propor- 
Uon to tijeir holdings m the old company. When a company i. wdf Jn k portion 
to raise further capital and it cannot otherwise carry on its business or when the 
carrying on of the business of the company is considered necessary-, the Company 
indy resort to such s course, 

‘Sale of the whole undertaking and division of the proceeds cannot be a 
corporate object. Under its Memorandum of Association, a si^gip steamship 
company may no doubt sell its only steamship with tjip whole of.jts cquipapent 
and with proceeds buy another. But under a clause in its MemoranduBj.qf Associ- 
ation it cannot, in my opinion, sell its only steamship and all us ur^ertakmg and 
divide the proceeds. Distribution of capital (except in reduction of capital, can 
only be made in a winding up ”, [Bucklej L. J., in Btsgood vs. Henderson's 
Transval Estate. (1908) I Ch. 743]. That is to say, it can orly be effected in 
liquidation of the company under the powers conferred by section 287 of the 
English Companies Act which corresponds to Section 494 of our Companies Act. 


(b) Reconstruction under Section 391 ; In order to facilitate a reconstruction 
or amalgamalioa, it is frequently desirable or necessary for the company first to 
effect a coinpromue or arrangement with its creditors or any class of them or/and 
members or any class of them Section 591 lays down the procedure by which 
the Court’s assistance may be invoked in this respect. It must be noted that the 
meeting should be conducted in such a manner as the Court directs and that 
Section 170 (2) dealing with class meetings will not. apply to meetings held under 
Section 391. Section 391 applies also to a company which is being wound up. 
Where a company is not being wound up. provisions of the Act apply to such 
meeting unless the Court orders otherwise [Madras Companies Rules : RR 41, 451 
Under the Calcutta High Court Rules, (RR 41,55) notice of petition undcr^ 
Section 391 has to be given «o members and creditors. They should send notice to 
the petition to the effect that they intend to appear on the hearing of the petition. 

When a compromise or arrangement between parties aforesaid is proposed, 
the following persons may apply to the Court ; 

(i^ the company ; 

(n) any creditor , 

(ill) any member ; or 

fiv) in the case ofcompiny which is being wound up, the liquidator. 

On such an aophcation, the Court may order a meeting of the creditors or 
class of creditors or the members or class of members, as the case may be, to be 
called, held and conducted m such manner as the court directs. If at the meeting, 
amajoniy m number representing three fourths in the value of the creditors or 
members (or any class of them), as the case may be. present and voting either in 
person or by proxy, where proxies arc allowed under the Rules made under 



Section 643, agw to aoy compromiBo or' arrAngcmcnt* it is, // K^ciidm4 fry thi 


<!;ourt, binding oti all the crcdiiort or dais of creditors or o^ the members ot 
dass of members, as the case may bv« Tbe compromise or arrangement is also 
binding on the company or, if the company is being wound up, on the liquidator 


and bn the eonti:ibutories (sub-section (2)1. 


But, before according the aforesaid sanction, the Court must satisfy itself 
that the company or any other person which or who has made the application, haa 
disclosed to the Court by an affidavit or otherwise all the material facts retaliog to 
the company, e.g., latest financial position of the company, the latest auditor's 
report on the account of the company, the pendency of c-ny invistigation proceed- 
ings in relation to the company under Sections 23S to 251, etc. [Proviso to 
Section 391 (2)1 


You have observed above that if the requ site three-fourths majority is 
obtained in favour of a scheme of reconsbuction. tfie same shall bind the 
creditors, members, liquidators and contributories Mf sanctioned {>y the Courts*. 
This implies that the Court may not sanction, i*e. its power is discretionary and 
not obligatory. Moreover, under proviso to S. 391 (2), the Cpurl is under an 
obligation not to sanction any compromise or arrangement under a full disclosure 
of all material fact relating to the company have been made This proviso is 
designed as a safeguard against any failure on the part of the company to dis- 
close all the facts material to the scheme of the compromise placed for consider- 
ation of the shareholders or creditors Therefore, the claim of the minority, on 
proof that directors had failed to disclose material facts regarding a company’ 
financial position, would succeed and the Court would not accept the contention 
if there be any, that the scheme has been duly approved by the mtdority if it is 
satisfied that full disclosure of all material facts had not been made at the meeting 
convened by the Court under sub-section (1) of Section 391 


An order of the Court, made as aforesaid shall npt be effective until a certi- 
fied copy of the same has been filed with the Registrar. A copy of the order is 
also required to be annexed to every copy of the memorandum or instrument 
which defines the constitution of the company issued after the certified copy of 
the orde^ hiu been filed with Registrar ; in default thereof the company and any 
of its Officers at fault shall be punished with fine. An appeal lies against the order 
under the Section to the Court empowered to hear ^appeals from the decasions 
of the original court, or if more \hAn one court it empowered, to the Court of 
inferior jUrisdjetibn. [Section 391 (3), (4), (5) & (7)]. . ^ 

^fore giving its sanct;ion, the Court must be satisfied that the st^utory 
provisions have been complied with, that the class of dreditoia or members have 
Iken fairly, I represemed by those who attended, and that the statutory majdr^ 
in app^^vtng the.nchemf is ac^ug bonafida in the tnurest of tile dass it profibses 
to Tifre arxaugpmeat aiuat eke beauchas a iMn of business would 

approve as (aif fMid f eeioMble at regarda shie different elassbt if ahy 



Rc. Alabanth Orfeans, Texas and Pacific in Junction Mail Co. J819. / 
Ch.2I3 CA, Re Hindustan General Electric Corporation Ltd / Jl. 1959 
Cal 679 : Nand Prasad vs, Arjm Prasad 1959 Pat (29J). The Court cannot 
sanction any scheme which involves the doing of an act which it the 

company [Re Oceanic Steam Navigation Co Ltd, (l939\Ch4,'\ But the 
memorandum can be changed if members consent It should be noted that a 
stheme, not certified bv the Restrve Bank, cannot be sanctioned by the Court in 
respect ot banking companies. (See Scct'on 45 of the Banking Regulation 
Act, 1949) 

Powers of the Court : Apart from the power of sanctioning a compromise or 
arrangement the Court has inter aiia the following powers : 


(i) to stay, while application under Section 391 is pending, the commence- 
ment or continuation or any suit or proceeJing against the epmpany 
(Section 391 (6)] , 


(ii) to supervise the carrying out of the compromise or arrangement 
[Section 392 (1) (a)]. Only the High Court has this power when it 
makes an order under Section 391 ; a District Court has no such power. 
It may be noted that under Section 10 (2) (b), the Central Government 
can confer jurisdiction under section 391 on District Courts in respect 
of compan es with a paid up capital of less than Rs. I lakh ; 

(m) to modify the compromise or arrangement for the proper workine there- 
of [Section 392 (1)] ; and 


(iv) to order winding up of the company, if it is satisfied that the compro- 
mise or arrangement is unworkable [Section 392 (2)]. 

It may be noted that only High Couits have powers (lii) and (iv). 

Cifcuhtion of Information to Creditors or Members : Section 393 provides for 
the circulation of a statement which must explain the objens of the j 

compromise or arrangement scheme The statement should accompany the ifoli« ' 
o scheme. I, mu„ f„„b 

tb. compromK. or arr.bg.mcnt and ..plain it, .If.-ct. I„ particular 
Statement must state any material in'crest of the directors manao' .j- ’ 
or m.na,.r pf.b. .batb.r in rb.ir oapa.™ i pT^^-'r 

or creditors and the effect on those interests of the comoronsi " ««'«^mbefs 

a creditor or member entitled to attend the me-tine mav si 

fo. dd«„.ur.b,ld.r, «, ..r,. ...b. p/..^ 



to AS may l?e necessary for the purpose of tt^e Sectiof^ : a default is puni- 
shable with a fine* r 

Facilitating RecoMtruction and Amalgamations In order to facilitate 
schcm 8 of reconstruction & amalgamation when application is made' tcf the Court 
under Seetioi 391 for sanction of an arrangement which inxoivcs the transfer of 
the whole or pari of the property of one company (called ‘^transferor company'*) 
to anotlTer company (called **the transferee company), the Court may make an 
order uhder Section 394 dealing with the following matters : 

(i) the transfer to the transferee company of the whole or part of the under- 
taking property or liabilities of any tranferor company : 

(ii) the allotment or appropriation by the transferee company of any shares 
or debentures, policies, etc.y to or for any person ; 

(lii) the continuation by or against the transferee company of any 
proceedings pending by or against the transferor company ; 

(iv) the dissolution without winding up, of any transfer or company ; 

(v) the provision to be made foT persons who dissert from the scheme, and 

(vi) any other incidental matter. 

The first proviso to Section 394 (I) restraini the Cour from acce*ning a 
compromise or arrangement in connection with the scheme of amalgamation, be- 
fore receiving a report from the Company Law Boaid or the Registrar that the 
affairs of the transferor company have not been conducted in a manner prejudteal 
to the interest of its members or to pubtic interest 

Further under the second proviso, the order for the dissolution of the 
transferor company cannot be made until the official liquidator, on the scrutiny of 
^he books and papers, has reported to the Court that the affairs of the company 
had not been conducted prejudicially to the interest of the members or to public 
interest. 

N B ^ ^transferor comparw' includes any body corporate, whether, or 
not a company under the Companies Act, while a 'transferee con^pany^ com- 
prises only a compare within the meaning of this Act. This distinction is 
prasumabiy designed to faciiitate transfer of foreign companies to Indian 
companies by schemes of reconstruction or amelgemation 

Where, an order is made under Section 334. every company m relation to 
which the order is made must file a certified copy thereof with the Registrar for 
registration within 20 days after the order is made 

In the event of the whole or any part of the undertaking of the company 
being transferred, the directors canriot receive from the transferor company any 
compensation for loss of the cflBcc or by way of consideration for reiirement. 
They may, however, receive such compensation front the transfciee company or 
fr^many other person provided the particulars with respect to the payment pro- 
ppse^. h^ hewn dtacdosed to the membera of the company and have been 
approved hy tho^ in general awetiag (Seclian 319). 
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. C 394 dees not transfer automatic«Hy apffl,tw4«f 
An order under incapable of being transferred, (prevh 

persona} services which j transferor company) to the transferee 

rrnT'’" — ^ 


549 (H L)J 

Section 394A makes it obligatory on the part of the Court to serve notice of 
every app/ication made to it under Section 391 or 394 upon the Central Covern- . 
ment and to take into consideration the represantations, if any, made to it by the » 
Government before passing any order under any of these Sections. The objective 
is to "enable the Government to study the proposal and to raise such objections 
thereto as it thinks fit in the light of the facts and information available with it, 
and also to place the Court in possession of certain facts which might not have 
been disclosed by those who appear before it so that the interests of the investing 
public at large maybe fully taken into account by the Court before passing its 
order ” 


It may be noted that Section 394A, which provides for notice to the Central 
Government, does not a^ply to proceedings under Section 392 /3/cAraA CAanr/ 
Golcha v.Official Liquidator, Golcha Properties (F) Ltd (1981)51 Comp, cas- 103 
alp 104]. 


fc) Aquisltioo or Amalgamatioa by Shars Purchase ; Of the various methods 
of amalgamation, this is the simplest method. A company may acquire business 
and control of another company not by amalgamation but by acquisition of a 
majority of shares in that company The consideration for acquisition may be 
paid either in cash or shares or both. Section 395 provides a means for the 
compulsory acquisition of the shares of a dissenting minority to prevent such a 
minority from extracting unreasonably high for its shares. 


Under the aforesaid Section, a scheme of contract involving the transfer of 
shares or any class of shares in a company has first to be offered for approval of 
the holders of such shares by the company seeking to acquire the iharei. The 
scheme or contract must then be approved by the holders of not teas than 90% in 
value of the shares concerned within four months from the date of the offer (by 
the transferee company). Where however, such shares which are to be transferred 
are already held by the offeror (i e transferee company) or its nominee or its 
subsidiary to a value greater than 10% of the aggregate of values of all the shares 
of the transferor company the terms of the offer must be the same for the holders 
of all other shares and the scheme or contract must not only be approved by 9/lOth 
in value of such holders but they must also be not less than 3/4thg in number 


When these conditions have been setisfied, the transferee comparoy may give 
notice in the prescribed manner to any dissenting shareholder, expressing its desire 
to acquire his shares This notice, if decided to be given, must be served tvithin 1 
Months after the expiiyof the period of 4 months. Ifauch notice ii given the 
tana eree connpaoy it entitled and bound to acquire these shares on the tdrina 
approved by the majority, unless the dipsenting shareholder applies td tte'Cbtrtt 
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within month jfrom (he 4ate of the iiotke, and the Court orders otherwise. 

Bid, tf the transferee company has served the idpretald aotioe^n dii 
dissenting shareholders and they make no application to the Court" or, if^e 
application has been made, but the Court has not ordered to the Contrary, the* 
transferee company must #itbih the prescribed period, send a copy of the no^ to 
the transferor (j,e. oiferal company together with an instnunent' of traosfcr 
executed by the transferee company and, on behalf of the sbAreholderi, by a 
^person appointed by the transferee campany. The transferee company must pay or 
transfer to the transferor company the amount or other Consideratioif eepresentiug 
the price payable for the shares which the transferee company is entitled to acquire. 
The transferor company must thereupon register the transferee company asihe 
holder of those shares, and within one month of the date Of such regHstratiOa, 
inform the dissenting shareholders of such registration and of the receipt of the 
money or other consideration representing the price payable to them by the trans* 
feree company [395(3>]. 

All rums of money and any other consideration nceeived by ^e trantlerex 
company from the transferee company, are to b« h^ld in tn^ Sor the ^erai 
persons entitled to the shares in respect of which they have bec^ rocqived 
until disbursed, these are to be kept in a separate bank account. These are to be 
paid to the shareholders against the deposit of relevant share certiSoatei. [Section 
395 (4)]. 

In relation to every offer of a scheme or contract involving the transfer of 
shares or any class of shares in the transferor company to the transferee company, 
the following provisions are applicable ; 

(1) Every such offer or every circular containing such offer or every rccpmeu- 
dation to the member of the transferor company by its directors to accept offer 
must be accompanied by such information as may be prescribed. 

(2) Every offer must contain a statement by or on behalf of the transferee 
company, disclosing the steps it has taken to ensure that the necessary cash will 
be available. 

(3) Every circular containing or recommending acceptance of such an offbr 
should be first presented to the Registrar for registratton and it should not be 
circularised until it has been registered. 

(4) The Registrar may refuse to register any such circular which does not 
contain the information required to be given under paragraph (I) above or which 
sets out such information in a manner likely to give a false impression. 

(5) Against an order of the Registrar refusing to register any such circular 
an appeal lies to the Court. 

(6) Whosoever issues a circuv mentioned in paragraph (3) above, which 

has not been registered, shall be punishable with fine tJtgttding to R$ 500 
(Section 395 (4A)]. ^ 

Further^ to gafeguard Ihe mtereft of dissenting shareholder., sub*sectioa (3) 
Section ^5 irpoae^ fin Albligatioo outbe traiisferor compgpy to advise the 
shareholders, whose shares have imnpifm over, as tp Ihc .payable to them 
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i^itbin one month of the date of registration of the shares in favour of the trans- 
feree company, and of the receipt of the amount or other consideration represtn- 
ting the price 


When all the shares of the company have been agreed to be transferred, the 
director's qualification share will not be transferred till new directors, properly 
qualified to act as directors, have been appointed {Bness vs Woliey (1954) 2. 
W.L.K. 832 , (1954 I.A I R 909]. The directors of the transferor c >mpaDy cannot 
receive compensation for the loss of office or as consideration for retirement from 
office or in connection with retirement from the transferor company. But they 
may receive tt from the transferee company or any other person if the particula^-s 
of the payments, proposed to be made, arc stated in the notice of the offer sent to 
the shareholders of the transferor company and the proposal js approved by the 
company in general meeting (Section 320) 


% 


It may be noted that payments received by directors in contravention of 
Section 319 and 320 are to be held in trust by them for the company. 

. **■* AmalgamatloD of Campwles 

the PnWIc bt-rrest : Section 396 provides that where in the “Public” interest 
reappears to the Central Government that amalgamation of the two companies 
>*essem/al, « may, through notification in the Official Gazette, provide fOr the 
amalgamation of the two companies into single company with such constilii, ion 
proper y powers, rights, interest, authorities and privileges and with such liabili- 
ties. duties and obligations as may be specified in the notification. Incidental 
consequential and supplemental provisions necessary to give effect to Ihe UlT ’ 
mation may also be included therein ® 


=.«s zT,: ''“'“s Lr-'r/rx r;, 

awinst the amalgamated company arc less than his or ^ /i«hts 

original company, he shall be entitled n >g>nal interests etc in the 

mated company to the cs.en. these have Cn7eJuTe7'"*“'‘“ 

..onLl’r.” 

the Central Governmen» r, 
modification to the same mVd^ by t^ J'; 
shareholders thereof or eny credito/r 7 f 0**8 of 

• fixed by the Central Government' ” 


(iij 



The expreision “public interest” has not been defined either by this Act, or 
by the General Clauses Act. It Is a vCry vrtde expression and comprelwnds 
fnter atie. (i) economic welfare of the community fShrf Kfafnn ¥$^ StBta of 
Ra/'asthan 1955. 2 SCR 531 ; (ii) welfare of laboured {Boat! Suga* mWava. Rant 
U/agarA.IR (1964) SC 355J. 

Preserration of Books and Papers of Amalgamated Company (Sectit^ 396 A) : 

The books and papers of a company which has been amalgamated with or whose 
shares have been acquired by another company under Chapter V of part VI 
cannot be disposed of wiihoui the prior permission of the Central Government, 
Before granting such permission, the Central Government may appoint a person 
to examine the books and papers in order to ascertain whether they contain any 
evidence of commission of an offence in connection with promotion or formation 
or the management of the affairs of the firsi-mentioned company or its amalgama- 
tion or the acquisition of its shares. 


It is a measure introduced to prevent accounts and records of a company 
being disposed of fallowing amalgamation w-ith a view to destroying an incrimi- 
nating evidence. ’ 


Amalgamation of two Compaales steps to be takes by both : 

Procedure^ for Amalgamation of the Companies : Proceedings for amalgama- 
tion by the transferor and transferee companies should be carried out simulta 
neously These are as follows . 

I* the Tsaittferee Company In «»• TraMferor CMspany 


1 To check up whether the memorandum 
contains the power of amalgamation; if 
not, then to carry out the proceedings for 
its alteration and to obtain Company Law 
Board's Confirmation 

2 To prapare the draft scheme including 
exchange ratio and get it approved by the 
Board meeting. 

3 To ttpply lo the Court for directions to 
convene the general meeting by way of 
Judge’s Summons [Rule 67 of the Com- 
panies (Court) Rules. 1959]; such directions 
would be in respect of matters set out in 
Rule 69. 

4 To send notice for general meetin., to every 
member along with a statement setting 
forth the terins of the compromise or 
airengement and explaining its effect and 
yxftiQalai'ly stating any material interests 


I. The skmc as in the Case 
of transferee Company. 


2. ' — do— 


3. .—do — 


4. — do— 
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of the difCCtorf, managing director or > 

maiiager, whether in their capacity as aueb 
or as members or creditor, or otherwise 
and the effect on those interests of the 
amalgamation and insofar as it is different 
from the effect on the like interests, of other 
persons [Section 393 (1) (a)]. In ease of the 
said notice being given through advertise- 
ment, then to either include the aforesaid 
statement or to notify the place for obtai- 
ning the copies of such statement [Section 
393 (1) (b) ] ; these can be obtained free of 
charge on making an application therefor 
in the manner indicated in the notice 
[Section 393 (3) ]. In case of debenture- 
holders’ rights being affected by amalgama- 
tion, the said statement to give like infor- 
mation and explanatioD regarding the 
trustees under the deed [Section 393 (2) ] 

Rules 69 to 76 of the Companies (Court) 

Rules to be noted in this connection. 


5. To hold the general meeting and pass the 
resolution approving the draft scheme of 
amalgamation aubject to the confirmation 
of the High Court the resolution to be 
passed by a majority in number represen- 
ting 3/4tbs in value of the members as 
required by Section 391. 

6. To move the High Court for approval of 
the scheme, and for the purpose to supply 
it with material facts as required by the 
proviso to Section 39! (2) 


5* The same as in the case 
of transferee company 


6. To move the High Court 
jointly with the traqaferee 
company, and also to 
supply the Cotlrt with all 
material facts. " 

Further the Court would 
need a satisfactory report 
from the Company Law 
Board or the Registrar 
that the affairs of the 
Company have not been 
conducted ih a manner 
prejttdtcifal to^ the ime- 
raats of itai mm^ncr 



^ 7. On receipt of the Court’s order, to file the 
certified copy thereof with the Registrar 
within 30 days after the making of the 
order [Section 3^4 (3)] ; otherwise it would 
not be effective. 

8 A copy of the Court’s oidcr also to be 
annexed to every copy of the memorandum 
or instrument which defines the constitu- 
tion of the company issued aftci the certi- 
fied copy of the order has been filed with 
the Regi'^trar under a pain of penalty 
[Section 39 (Ml. 

9 To proceed to effect the scheme of amalga- 
mation as per the scheme approved and 
the directions given by the High Court by 
issuing suitable notices to shareholders and 
persons concerned and to allot shares and 
take over the business as per the scheme. 


to public interest, because 
it is a scheme for ibe 
amalgamation of it, 
which IS being wound up, 
with the transferee com- 
pany [Proviso to Section 
394(1)] 

7, The same as in the case 
of the transferee com- 
pany. 


8, The same as in the case 
of trai sfcrce company. 


9. To do the same in the 
case of the transferee 
comp.iny, except of allot- 
ment of shades and taking 
over business, because no 
question of these arises 
m this case 


self-examination questions 

f/I/f 5 vierv not to he w ntrcti out They may be seen at the end of the Study paper) 

1 Wilt ihc companies mentioned hereunder be deemed to be Under the 
same management ? 

(a) When the manager of A & Co* Ltd. it also the manager of B & Co. 
Ltd 

(b) When 6 out of 13 directors of A & Co Ltd are also the directors of 
B & Co. Lid which has 10 directors including the 6 of A A Co Ltd. 

(c) When 6 out of 10 directors ol A & Co. Ltd are also the directors of 
B & Co Lid. which has 10 directors including ilic 6 of A A Co Ltd. 

(d) Wher, l/4ih of the total voting power in respect of any matter relating 
to each of the aforesaid companies is exercised and controlled by the 
same individuals. 

(e) When one director of A & Co Ltd. holding the majority of its sharei 
also holds the majority of shares in B A Co. Ltd. 



2. Of the proposition compriicd the following statements, one is correct. 
State wh ch. 

(a) li is permissible for a public limited company to advance loan to any 
body corporate not under the same management as the lending company, 
(i) without any resolution ; (ii) through an ordinary resolution ; (iii) 
through a special resolution, of the shareholders of the lending 
company. 

(b) It is (i) so permissible (ii) not so permissible, for a private company too^^ 
to advance loan. 

(c) Special resolution of the lending company (i) is necessary (li) is not 
necessary, if the amount of the loan advanced to bodies corporate (not 
under the same management) is 10% or less in aggregate of subscribed 
capital and free reserves of the lending company. 

(d) Prior approval of the Central Government will be needed if the aggre- 
gate amount of loan advanced to other bodies corporate (not under the 
same management) (i) are 10%, (ii) 20%, (iii) are 30%, (iv) arc 
above 30%, of the suhsertbed capital and the reserves of the lending 
campany. 

(e) Special resolution of the lending company (i) shall be required, (ii) shall 
not be required, if the loan advanced to a body corporate or to all the 
bodies corporate together is 5% or less in the aggregate of the subscribed 
capital and free reserves of the lending company, assuming that the 
recipient or recipients of the loan are under the same management as 
the lending company. 

(f) If the loan, advanced by the lending company to other bodies corporate 
(which are under the same management as the lending company) is an 
the aggregate (i) 5%, (ii| Il%, (iii) 1 5%, (iv) 20%, (v) 25% of the subs- 
cribed capital and free reserves of all the lending company, then only 
the prior approval of the Central Government will be necessary. 

3. Suppose, A & Co. Ltd marks a loan to a firm, and B & Co (P; Ltd. 
which is under the same management as A & Co Ltd. is a partner m 
the said loaned firm. In the circumstances, can the amount of loan be 
deemed to have been made to company under the same management ? 

4. (a) Is it essential for the lending company to maintain register and 
record therein, the requisite particulars in respect of the loan, etc. and the loarces 
under the same management as the lending company ? 

<b) Is there any time limit for such recording of the particulars ? 

(c) How can the compliance with these provisions be ensuicd ? 

(d) Can this register be inspected by a number of the company and if so, 
where ? 

5. Examine the following case ; 

(a) A & Co. Ltd. makes a loan to B & Co. (P) Ltd., which is the subsidiary 
of A & Co Ltd. 
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(b) A banking campany or an insurance company makes a loan, in the 
ordinary course of its business, 

(c) A company which is established with the object of financing industrial 
enterprises, advance Joans to such enterprises. 

The aforesaid companies made the loans beyond the statutory limits without 
obtaining the approval of the shareholders by special resolutions or of the Central 
Government wherever, it was necessary. Can these lending companies be pena- 
lised for violation of Section 390 (1) to (IE) ? 

State which of the propositions comprised in the following stalemcnis 
IS correct, 

(a) The Board of Directors of an investing company : can invest in the 
shares of any other body corporate which is not under the same manage- 
ment as the investing company ; (ii) cannot invest in the shares of the 
other body corporate which is under the same management. 

(b) It can invest in the shares of another body corporate (not under the 
same management group) (i) 10% of the subscribed capital of the invest- 
ing company ; (ii) 10% of the subscribed capital and free reserves of the 
investing company ; (iii) 15% of the subscribed capital and free reserves 
of the other body corporate ; (iv) 10% of the subscribed capital of such 
body corporate. 

(c) The aggregate of the investments in all other bodies corporate (not in the 
same group) should not exceed (i) 30% of the subscribed capital of all 
the bodies corporate together ; (li) 30% of the subscribed capital of the 
investing company. 

(d) The aggregate of the investments in all other bodies corporate (in the 
same group) must not exceed (i) 25% of the subscribed capital of the 
investing company; (ii) 20% of its subscribed capital ; (in) 15% of its 
subscribed capital. 

(c) The aggregate to the investments in excess of 30% or, as the case may 
be, 20% ; (i) needs only the sanction by a special resolution passed in a 
general meeting of the investing company ; (ii) needs only the sanction 
by an ordinary resolution passed in a general meeting of the investing 
company ; (in) needs the sanction of the general meeting by an ordinary 
resolution and also of the Central Government ; (iv) needs the sanction 
of the general meeting by a special resolution and also of the Central 
Government. 

(f) The investment within the powers of the Board of Directors can be made 
at its meeting (i) passed by simpv majority ; (ii) passad by 3/4th majority; 
(iii) passed unanimously. ' 

(g) The investing company; (i)may; (ii) may not (Hi) must maintain a 
register of the above-mentioned investments, 

(h) The entries in the aforesaid register must be made ; <i) within 7 dayi { 
(ii) within 14 days ; (iii) within 21 days from the date of investmeat. 
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(i) Tht gaid register (i) is not, (ii) is open to inspection. 

7. How will you describe (whether as compromise or as arrangement or 

as reconstruction) the following situations. 

(a) When the parties to a controversy amicably agree not to try their diffe- 
rences oat, but to settle them between themselves on give-and-take 

basis. 

(b) When there exists no dispute, but nonetheless an adjustment of right^ ’ 
or liabilities of members of creditors is proposed, 

(c) When a company resolves to wind up its business and it is proposed to 
form a new company with only the old shareholders as its member to 
take over its undertaking. 

8. Where a company has power in the objects clause of its 'nemorandura 
it may dispose of the whole of its uiideitaking to another company. 

9. Can a compromise or arrangement be proposed between a company and 
a class of its creditors or members ? 

(a) Cau a shipping company with only one steamship, under a clause in its 
memorandum, sell it with the whole of its equipment and with the pro- 
ceeds buy another ship ? 

(b) Can the said company, under a clause m its memorandum, sell the thip 
and all its undertaking and divide the piocccds amongst its share- 
holders ? 

10. (a) Is it necessary to apply to the Court for the above-mentioned 

proposed compromise or arnngement ? 

(b) Who can apply therefore when the company is a going concern ? 

(c) Can the liquidator do so, when the company goes into liquidation 

11. Suppose, in the said creditors’ meeting convened bv the Court a nume- 
rical majority agiees to the arrangement which is also sanctioned by the Court. 
Wifi it be binding on all the creditors 

12. Before sanctioning the agreement, the Court fa) may, (b) may not 
(c)jnust, satisfy itself that the applicant has disclosed to the Court all the mate- 
rial facts relating to the company Which is correct ? 

13 The disclosure of all the Material facts (a) need be, (b) need not be, by 
an affidavit. State the correct position. 

14, Does the fact that anv investigation proceedings relating to the company 

under Sections 235-251 are pending, constitute a matcri d fact for disclosuic 
as aforesaid ? 

15, The Court’s order sanctioning the compromise or arra igcmcnt becomes 
effective as soon as it passes the order. Is it the correct exposition of law ? 

16, An appeal (a) does lie, (b) does not lie against the order of the Court 
undor Section 391. Which is correct ? 

17, la the matter of sanctioning the scheme of arrangement, say whether 
the following statements are correct : 

Ilf— rm-r ^ ^ I" 
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(a) The Court must be satisfied that the statutory provisions have been 
complied with. 

(b) It is not necessary for it to see that the members or creditors (as the 
case may be) have been fairly represented by those whp attended the 
meeting. 

(c) The Court is bound to sec that the statutory majority approves the 
scheme, but it is not bound to see that the statutory majority was acting 
bona fide in the interest of the members or the creditors (as the case 
may be). 

(d) The Court can sanction a scheme even if it involves the doing of an act 
which is ultra vires the company. 

(c) While the application for compromise or arrangement is pending with 
the Court, it can stay the commencement or continuation of any suit 
against the company. 

(f) A District Court can supervise the carrying out of the compromise or 
arrangement, 

18 Suppose, th? compromise or the arrangement is found to be unworkable. 
What should the Court da in the circumstances ? 

19 Suppose, that an application has been made to the Court under Section 
391 for the sanction of an arrangement and that the arrangement involves the 
reconstruction and amalgamation and the transfer of the whole or the part of the 
property or liabilities of one company to another company f (a) Can the Court 
accord the sanction (b) When 

20 In the circumstances, mentioned in Q, 19, the Act empowers the Court 
to make provision for the dissolution of the transferor company. Is this power 
of the Court absolute or contingent 

21. Can the directors, on reconsti action and amalgamation of the transferor 
company, claim compensation from it for the loss of office ? 

22. Can the aforesaid dircjtors in the like circumstances claim compensation 
from the transferee company 

23. or the propositions comprised in following statements, state which is 
correct * 

(a) A company li) can, (ii) cannot, acquire the business and control of 
another company by the acquisition of shares in that other company 

(b) The scheme of the acquis'tion offered bv the transferee company to the 
transferor company requires approval bv ihe holders of at least 75% in 
value of shares concerned (ii'' by the holders of not less than 90% in value 
of the shares concerned 

(c) The above-mentioned approval of the shareholders may be accorded 
within (i^ 30 days, (ii) 60 days, (m) one month, (iv) 2 months, (v) 120 
days, (vi) 4months. from the date of offer for acquisition. 

24. It is said that in the matter of acquisition of shares as afore-mentioned 
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9/lOths ifl value of the shareholders of the transferor company must approve the 
transferee company’s proposed acquisition. Now suppose, the transferee company 
already bolds shares in the transfeior company to a value greater than 1/1 0th of 
aggregate values of all the shares concerned . 

(a) How would you compute the afoicsaid 9/lOths for the purpose of 
approval 7 

(b) In such a situation, will the approval by the shareholders holding 9/lOths 
in value of the shares be suflficieiit 7 

(c) Will your answer be different, if more than l/IOth of the aggregate value 
of all the shares in ihe transferor company is held not by the transferee 
company but by its nonunec or its subsidiary 

25 If the statutory majority approves the scheme of acquisition offered by 
the transferee company . 

(a) Can the latter acquire the shares of the dissentient minority ? 

(b) Has the dissentient minority any right of appeal against the majority 
decision ? 

(c) If so with whom and within what period ? 

26. Which of the following statements arc correct ; 

(a) When the dissenting shareholder does not appeal to the Court, or when 
he appeals to the C ourt, the Court does not order to the contrarv then 
a deed ol transfer executed by the transferor company on dissentient 
shareholders behalf and by the transferee companv. 

lb) The transferee company is required to pay or transfer to the transferor 
company the amount or other consideration representing the price pay- 
able for the shares. 

(c) The tiansferor company mast first inform the dissenting shareholders 
of the receipt either of the money or of other consideration represnting 
the price payable and thereafter register the transferee company as the 
holder of those shcircs. 


(d) The registration mubl precede the net of information as aforesaid be- 
cause the dissenfent shareholders must also be informed of the rcgistra- 
tion by the transferor coinptiny 

fe) Till disbursement the transferor company is a trustee of all the money 
or any other consideration received from the transferee company for the 
person entitled to the sh -res. 


(f) Till disbmsement the transferor company must keep all the abov 
mentioned mnnf^v. i 


iiiusi i^ccp ail tnc abov 

its strong room"^^ consideration representing the price payble 

The shareholders must be paid the aforesaid sums of money against t 
deposit of relevant share certificate. ^ 

arnalgamlted Lo ! f^lt that these should 


(g) 
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28. The aforesaid order of amalgamation (a) need not eniure, (b) must 

ensure » that the interests and rights of the members and creditors in or against 
the aew company on amalgamation will, as for as practicable, remain status quo 
ante 9 Which is correct ? ^ 

29. Can the Central Government straightaway order without parliament- 
ary approval the amalgamation of two or more companies on ground of public 
interest ? 

30. Can the book and papers of a company which has been amalgamated 
with, or whose shares have been acQuired by, another company under Chapter V 
of part VI, be destroyed 7 ^ 

(c) Reconsfruction under Section 494 : The Section gives complete power 
a special type for sale of business in winding up A company which i* proposed 
to be, or is in the course of being wound up. voluntarily, may sell its business to 
another company and the compensation received, whether in the form of sViares, 
policies or other like interest in the transferee company may be distributed among 
the shareholders of the company that is being wound up, or the members of the 
transferor company may receive any other benefit from t'^ansfcrec company. To 
give effect to it the following conditions must exist : 

(i) the transferor company should be in process of being wound up as 
a members’ voluntary winding up, 

(ii) there should be a proposal to transfer or sell the whole or part of its 
business or property to another company (i e., the transferee company) ; 
and 

(iii) the transferor company should approve, by a special resolution, the 
proposal to confer authority, whether general or particular, on the 
liquidator to put the above scheme or arrangement into effect. 

The liquidator usually gives notice to the shareholders of the transferor 
company as regards the number of shares to which they arc entitled, the amouat 
payable by them thereon and the lime within which they must apply for the 
shares. The sale or arrangement under this provision is binding on all the 
members whether they agree to it or not. If any member docs not vote in favour 
of the special resolution, he may address to the liquidator his dissent in writing 
seven days subsequent to the passing of the special resolution and require him 

(a) to abstain from carrying the resolution into effect ; or 

(b) to purchase his interest at a price to be determined by agreement or 
arbitration in the manner provided by Section 494 

The liquidator has the right to exe, use cither of the above options. Should 
he elect to purchase, he must raise the money in such a manner as determined by 
the company. It must be paid prior to the company being dissolved. 

It is a common practice to make a provision in the scheme, enabling the 
liquidator to sell the shares of those who neither agree nor apply within the prci- 
eribed time and to distribute the sale proceeds among them. 
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The transferor company may pass such a special resoliuioa either before or 
concurrently with the resolution for voluntary winding up or for the appointment 
of a liquidator. After an order for winding up of the company by or subject to 
the supervision of the Court has been passed within a year, the special resolution 
would not he \alid unless sanctioned by the Court 


Arbitration, under this Section for determining (he purchase price of shares 
of the dissentient member, will be governed by the Arbitraiion Act, 1940 

Section 494 makes no provi>.ion as regard the rights of creditors who felt ^ 
that they have been aflected by the scheme of transfer. As such, the only remedy ^ ' 
available to them is to present a petition cilhei for compulsory winding up or for 
winding up un ler the supervision ol the Court within a year of tht making of the 
order. 

The impact of Section 494 on the sale bf the whole or part of the business 
or property is that a sale under such scheme can be made even to a foreign 
company. 

Under Section 507, it is provided tliat the procedure under Section 494 would 
apply to a creditors’ voluntary winding up as well as to a members’ voluntary 
winding up. The liquidator m the former case will have to exercise the power 
only with the sanction of the Court or that ol the Coroniittce of Inspection. 

At times an existing co.np my may requn e further capital to make up the 
deficiency caused b\ losses or otherwise but the usual methods ol raising capital 
may not be available to It. In such a case, it may resort to reconstruction under 
Section 494 by constituting anew company to take over the undei taking. Ihe 
members of the existing company w,)l be allotted partly paid shares in the nwe 
company in lieu of a^set^ transferred Fiesh capita) afierwards will be raised by 
calling the unpaid amount ol the shares. The shareholders of the existing com- 
pany, however will not be bou, d to lake the panic paid shares and ihey may not 
•ssertf to the scheme ; they may call for the puiclmse of their interest or for giving 
up the scheme. The shareholders concurring ii, ihe scheme, however, shall ha^ - 
to pay whenc' cr the call is made for raising fu. ther capiial. 

(f) RecoDstructlor. under Section 5i7 ; It is another form of rccons.iuction 
pursuant to an arrangement w,th the credi.ors when the company is being volun- 
tarily wound up Under this Section, any arrang. ment entered into between 
a conipany about to be wound up or in the cou.se of winding-up and its creditors 
It binding on the company and its creditors provided it has been • 

(a) approved by a special . olution of the company : and ' 

(b) agreed to by three founhs in number and value of the creditors 

rc" r 

confirm or se, aside the arrangement 

N.B. Sfudent^ may note that reconHructiOn under Section S 17 t. 

resorted to inasmuch as it he dtm i. , ' ‘ ®*'”‘ 

referred to in paragraph (b) above. ° ^l^tlfmajarity 



. , C?iMii|MVSteloa for Lioss of Office ojo Amoli^f&otloii or Recon&tructioii i ‘ 
Section 318 (3) of the Act prohibits the payment of compensation to a managing 
directpr, or other director for the loss of office when be resigns his office in conse- 
quence of the reconstruction of the company or its amalgamation and he is 
appointed as a managing director, managcr.or othef office of the reconstructed or 
amalgamated company. 


Profisieiis Prohibiring RecoDstruction or Amaiganiatioli are Void : Any 

provision contained in a document, (e g , memorandum or atjcles of associations ; 
resolution of the Board of. Dneclois^oi the compan^y in general meeting ; deed 
of agreement beiwecij the company and another personh which prohibits, or has 
the effect of prohibiting, reconstruction of the company or its amalgamation with 
any other company absolutely or on the condition that the managing* director or, 
manager, will be appointed to such an office of the reconstructed or amalgamation 
company, is void (Section 376j. 


self . EXAMINATION QUESTIONS 

(Nor to be answered. Answers may be seen at the end of the Study Paper ) 

31. You have noticed that arraugemcat, reconstruction or amalgamation is 
possible in the case of a going company. Is reconstruction also possible of a 
company which is in the process of being wound up voluntarily ? 

32. A company is proposed to be completely wound up as a members’ 
voluntary winding'up There is a proposal to transfer or &eil part of its business 
or property to another company. The transferor company approves by an ordi- 
nary resolution ot the proposal to confer authority on the liquidator to put the 
scheme into effect. Can the liquidator do to in the circumstances 

33 In the case ol mem bert’ voluntary wmding-up, how is the authority to 
sell the business or property to another company given to the liquidator ? 

34, Do you find any distinction between reconstruction or amalgamation 
under Sections 391 to 395 and rcconstrucUon.of amalgamation under Section 494 
or 517 ? 

35. Arc the following »tatcmcnts[corrcct ? 

(a) Any arrangement entered into betw-een a company about to be wound 
up or in the course of winding up and its creditors (under Section 517) 
IS binding on it and its creditors only if it is approved by an ordinary 
resolution. 

(b) It IS so binding only if it is approved by a special resolution. 

(c) It is binding only if it is agreed to by 3, 4 this in number of the credi- 
tors. 

(d) It is binding only if it is agreed to by 3/4ths in number and value of 
the creditors. 

(e) It is binding if it is both approved bv an oi dinary resolution and agreed 
to by 3/4ths in number of the creditors 
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(f) It II bli.dli.8 if il i.both.pprove<lby..p.ci.Ir«<.l»tioi.«d.gr.«l 

to by 3/4th8 in value of the creditors, 

(«) It is binding if it is both approved by a special resolution «nd agreed, 
to by 3/4ths in number and value of the creditors. 

“Malority Rule” as applied in the management of a company : The 
Companies Act. 1956. together with the protection granted to minor.ty under 
the Commo.i Law, attempts to maintain a balance between the rights of majority 
and the minority shareholderes by admitting in the rule of the majority but 
limiting it at the same time by a number of well-defined minority rights, and thus 
protecting the minority shareholders, 

Minority shareholders are protected by— 

1 the Common Law ; and 

2 the provisions of the Companies Act, 1956 

1. Protection nt Common Law ; It is a well-known principle, enunciated in 
Fossv Harbottle, that the rule of majority shall prevail. Butthere are certain 
exceptions to this rule where the majority rule does not prevail. These are as 

under : , , t 

(a) Where the act complained of is illegal or nltra vires the company : 

(b) Where the act done by the majority constitutes a fraud on the majority ; 

(c) Where a resolution is passed by a simple majority for any act which 
requires a special resolution for it to be effective ; 

(d) Where the act infringes the personal rights of an individual member ; 

(e) Where any act amounts to oppression of minority or mismanagement of 
the affairs of the company. 

In all these cases a minority shareholder is entitled to bring an action for a 
declaration that the resolution complained of is void, or for an Injuctionto 
restrain the company from passing it. All these principles have been followed 
in a few leading cases in India as well. 

2. Protection under the Companies Act, 1955 : Various rights are given to 
minority shareholders by the Companies Act, 1956. These relate to : 

(a) The variation of class rights (Section 107). 

(b) Schemes of reconstruction and amalgamation (Section 391). 

(c) Prevention of oppression of minority and of mismanagement under 
Sections 397 and 398. 

(d) The rights to apply to the Centra! Government to have the affairs of the 
company investigated. (Section 235). 

There are some other Sections of the Companies Act which protect the 
minority shareholders’ rights. These are : 

1 S- 17 : Consent of the Company Law Board is necessary before certain 
acts can be validly done by a company, e.g., an alteration of the 
objects of a company. 

2. S-IOI : Consent of the Court is necessary in case of reduction of share 
capital 
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S^lll : Right to appeal to theCenti^l GoverniBeat against the arbitrary 
action of the Board of Directors in refusing to roister a transfer 
of shares. 

S*408 : Right to apply to the Central Government (by a specified number 
of members) for the appointment of such number of persons as 
directors of the company to look after the interest of oppressed 
minority. 

S’439 : A contributory is entitled to present a petition to the Court for 
the winding up of the company on the *just and equitable' giound. 
S-5I7 : An arrangement betweetj a company and its creditors may be 
amende?, varied, confirmed or stt aside by the Court on the 
application of any creditor or contributory. 

PreventioD of Oppression and Mismanagement : 

The management of companies is based on the principle of majority rule. 
Ordinarily, decision of the majority is the rule for the minority. This sound 
principle has, occasionally, been abused and the whip of the majority has often 
produced sullen effects, prejudicial to the besS interests of the shareholders. Until 
the commencement or the Companies Act, 1956 the only remedy available (under 
the Indian C‘^mpanies Act, 1913) to an oppressed minority was to petition to the 
Court to wind up the company on the ground that it was “just and equitable” so 
to do. The winding up remedy is however, not always advantageous to the 
petitioning shareholder, or shareholders because the \ery persons whose conduct 
is complained of. inav be the only persons capable of buying up the shares of the 
dissentients Nevertheless, the oppression or mis-management calls for some 
remedial action Sections 397 to 4 9 of the Companies Act, 1956 empower (i) the 
Court and (ii) the Central Goverume it to deal with such situations. 

The powers vested in the Court are contained in Sections 397 to 407 and 
those vested in the Central Government are contained in Sections 408 and 409. 

Section 397 provides that any members of a company who complain that the 
affairs of the company are being conducted in a manner oppressive to any rnember 
or members may apply to the Court for appropriate relief subject to Section 399. 
Under Section 398, too, any members of a company may apply to the Court for 
appropriate relief on the ground that the affairs of the company are being conduc- 
ted in a manner prejudicial to the interest of the company as a whole* subject to^ 
Section 399. Section 399 provides, however, that a single member is not entitled 
to make an application under either of the Section, viz.. Sections 397 and 398. 

Who may Apply to the Court when Oppression or MismanagemeDt is Camplained 
of: 

The application can be made only by : 

(a) In the case of a company having a share capita! ; 

(i) not Ie^8 than one hundred members or not less than one tenth of th^ 
total number of members, whichever, is less ; or 


. 3. 

4. 
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(ii) a member or members holding not less than one'-tenth of tht iesiied 
share capital of the comoany provided that the applicants have paid 
all calls and other sums due on their respective shares [Section 399 (1) 

(a)]. It may be noted that joint members are counted as one member, 

(b) In the case of a company not having a share capital : 

not less than one-fifth of the total number ®f members [Section 399 
(l)(b)]. 

(c) The Central Government : The Central Government can also apply or 
authorise a member or members to make an application under Section 
397 or 398, though the requisite conditions under [aj and [b] are not 
smstied ) Section (4)J. 


An appliLatiun under Section 399 (4) must contain the names and addresses 
of the applicants, the total number of applicants etc it must be veiihed by an 
affidavit The Central Government may require the applicant to produce documen- 
tary evidence in support of the complaint [Section 399 (4) ; Rule 13 af the Com- 
panies (Central Govi’s) General Rules and Forms, 1956J. It may also require the 
members to give security for costs [Section 399 (5)]. 


Difference Between Section 397 and Section 398 : Under Section 397 the 
existence of conditions justifying the making of a winding up order on the ground 
that It is just and equitable that the company should be wound up, is a condition 
precedent to the interference by the Court On the other hand, under Section 398 
a Court would interfere on its being satisfied that by reason of any material 
changes m the management or control of the company, it is likely that the affaiis 
of the company will be conducted in a manner piejudicial to the interest of the 
company. The two positions are distinct. Whereas m the first case, ihe Court 
acts to prevent injustice being done to a member or members in his or their indivi- 
dual capac-ty, in ihe second case the Court acts in order to prevent injury being 

inflicted to the intcrcrest of the company as a whole. * 

- Thus on an applicat on made in the foregoing circumstances, the Court will 
interfere only if it is of the opinion — 


(t) When It is made under Section 397 : (a) that the company’s affairs are 
beinn conducted m a manner oppressive to any member or members 
iSection 39 (2)J or in a manner prejudicial to public interest ; and fb) 
thattosMnd UP the company w-mld unfairly prejudice such member or 
member* but that otherwise the facts would justify the making ofa 
winding up oruer on “just and equitable” ground ■ 

(II) when it IS made under Section 398 

(a) that affurso! the company are being conducted jn a manner prejudicial 
to the public interest or in a manner prejudicial to the interests of the 

company [Section 393 (l ) (a)] • or ‘ 

(b) that a material change has taken olace In rha 

rnanaecment or control of 
the company mav be condu ted in a manner prejudicial to the public 
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IntAre^ qt in a taaoncr prejudicial to the interests of tbe company 
[Section 398 (1) (b)]. 

The Court may take such order as it thinks fit with a view to bringing an to 
end. or preventing the matters complained of or apprehended, as thej^ase may be. 
The material change in the management or control! contemplated in the preceding 
paragraph will be deemed to have taken place in any of the following circums- 
^ tances viz 

(i) when there has been alteration in the Board of Directors ; 

(ii) when an alte^'aMon of its manager has taken place : 

(iii) when a change has occurred in the ownership of the shares of the 
company : 

(iv) when there has been a change m the membership of a company having 
no share capital ; 

(v) when a change has taken place in any other manner whatsoever ; 

(vi) by reason of any of the aforesaid changes, the affairs of the company 
are likely to be conducted in a manner prejudicial to public interest or 
to the interests of the company [Section 398 (1) (b) ]. 

(Ill) Under Section 397, the Court can the oppression complained of : — 
whereas, under Section 398, it can prevent the matters complained of or apprehen- 
ded. In other words, only Section 398 is preventive ; Section 397 is not. 

A complaint under Section 398 can be made only by a member or members 
and not by officers or directors who might be oppressed in these capacities [Efder 
vs Elder dj Weston Ltd (1952) 102 Law J. 91 ; (1952) S C. 49!. 

In the aforementioned case, the interpretation of Section 210 of the English 
Companies Act, 1948, corresponding to Section 397 of our Act, was considered. 
There it was alleged that the majority of Che shareholders of a private company 
had removed two minority shareholders from their directorships and employment 
but there was no suggestion of mismanagement to ihe detriment of the share* 
holders. The Court held that thcsc.allegatians could not s ipport an application 
under the Section which required oppressive conduct to members in their charac- 
ter as members. Such conduct towards a member in any other capacity, e g. 
as a director or creditor could not ^per se justify an application. The “conduct 
complained of should at the lowest involve a visible departure from the standards 
of fair dealing and a violation of the conditions of fair play on which every 
shareholder who entrusts his money to a company, is entitled to rely” (ibid Per 
Lord Cooper). 

Powers of Court on Application nn(y Section 397 or 398 ; Without prejudice 
to the generality of the powers of making any order as it ' thinks fit under 
Section 397 or 398, the Court has, in particular under Section 402, the following 
powers : 

(a) to regulate by order the conduct of the company’s affairs in the 
future ; 
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(b) 

(c) 

(d) 


to order the purchase of shares or interest of any member or member, 

of the company by the other members thereof by the company . 
in the case of a P^chase of shares by the company as aforesaid, to order 
the consequent reduction of its share capital , . ^ . 

to terminate set aside or modify any agreement, howsoever, arrived at, 
IVIL the company on the one hand and any of the following persons 


on the other namely : — * ^ 

(i) the managing director ; 

(li) any other director ; and 

(iii) the manager ; 

*upon such terms and conditions as may, in the opinion of the Court, be just and 
equitable in all the circumstances of the case ; 

(e) to terminate, set aside or modify any arrangement between the company 
and any person not referred to above, after giving due notice to, and 
obtaining the consent of the party concerned ; 


(f) to set aside any transfer, delivery of goods, payment, execution of other 
act relating to property made or done by or against the com ''any 
within 3 months before the date of the application under Section 397 
or 398 which would in the case of an individual be deemed in his insol- 
vency to be a fraudulent preference : and 


(g) to deal with any other matter foi which in the opinion of the Court, 
it is just and equitable that provisions should be made. 


The Court may make an interim order for regulating the conduct of the 
company’s affairs, pending the passing by it of a final order under Section 397 or 
398 (Section 403). 

Where an order made under Section 397 or 398 involves an alteration of the 
memorandum or articles of association of the company, the company shall not 
have the right to make any alteration therein, subsequently, in a manner which is 
inconsistent with the order passed by the Court without its leave (Section 4041. 
Certified copies of the alteration must be filed with the Registrar. Where, an order 
of the Court under the foregoing Section involves the termination of any of the ' 
agreement mentioned hereinbefore such termination shall not give rise to any 
claim for damages against the company for loss of oflice or in any other respect 
either under the agreement or otherwise. Further, no managing or other directors 
or manager whose agreement has been terminated or set aside shall, without leave 
of the Court, be appointed in any of the above capacity in respect of the company 
for a period of five years frorp the date of the order. Any contravention of this 
provision is punishable with imprisonment for a term which may extend to one 
year, or with a fine up to Rs 5,000 or with both. Before leave is granted, the 
Central Government must be notified and heard (Section 407). 


Relief by the Central Gcvernmenl : Section 408 ha^ vested some pawers 
in the Central Government to prevent oppiession or mismanageircnt. It'can 
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exercise lliese powers either on its ow& motion or on the application of at least 
100 members of the company or of members holdtng at least one^tentfa of he 
total voting power therein. But exercising before such powers, it must make such 
enquiry as it deems fit and be satisfied that it is necessary to exe^rcise its powers 
in order to prevent the afifairs of the company being conducted either in a manner 
oppressive to any members of the company or in a manner prejudicial to the 
interests of the company or to public interest. Being thus satisfied, it may appoint 
such number of persons as the Central Government may, by order in writbg, 
specify as being necessary to effectively safeguard the interest of the company, or 
its shdreholclers or the public interest, as directors thereof for such period not 
exceeding three years at one lime as it may think fit [Section 408 (1)]. In the 
alternative, the company may be asked to elect its directors by the system of 
proportional representation by means of a single transferable vote so that the 
miaoriiy may also have representation in the Board of Directors of the company 
[Proviso to Section 408 (1)]. 

If the Ceniial Government has passed an order under the Proviso to Section 
408 (1), It may, should it deem fit, direct that until new directors arc appointed 
pursuant to the aforesaid order, such number of persons as the Central Govern- 
ment may, by order in writing, specify as being necessary to effectively safeguard 
the interest of the company, or its shareholders or the public interest will hold 

office as additional directors [Section 408 (2)1 

m 

The director or directors appointed under sub-seclion (1) or (2) of Section 
408 are not liable to retire by rotation as contemplated by Section 255 [Section 
408 (3)] These directors are not required to hold any qualification share;: ; nor is 
their tenure of office liable lo termination by retirement of directors by rotation 
These directors may, however, be replaced by some others by the Central 
Governme-nt (Section 408 (4)]. No change in the Board of Directors, after a 
person ha'^ brtw appointed or directed to hold office of a diiector or additional 
director under Section 408 shall so long as such director or additional director 
holds office, he cffeciivc unless confirmed by the Central Govt [Section 408(5)] 

On appointing directors or additional directors referred to in the first two 
sub-sections above, the Central Government may issue such directions to the 
company as it may consider necessary or appropriate in regard to its affairs. Such 
directions can be issued not withstanding any thing contained in this Act or in 
any other law for the time being in force [Section 408 (6)] The Central Govern- 
ment may require these directors or additional directors to report to it from time 
to time with regard to the affairs ofy'^c company [Section 408 (5)] 

On a complaint being lodged by the managing or any other director or the 
manager the Central Government is empowered under Secton 409 to prevent apy 
change in the Board of Directors, which is likely to affect the company prejudici- 
ally* The power conferred by this Section, however, cannot be exercised ip 
relation to a private company, unless it is a subsidiary of a public company. 
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GcBeral Obsermtion on Remedy for O^reestoa aader Sectios 39? Md i98 : 
The remedy available under Section 397 of the Companies Acf, 2956» can be in 
veked only when the affairs of the company are being conducted in a manner 
oppressive to a shareholder or shareholders. Likewise, the remedy available under 
Section 398 can be invoked only when the affairs of the company are being 
conducted in a manner prejudicial to the interest of the company^ These two 
Sections clearly postulate that at the time application is made, there must be a 
continuing course of conduct of the affairs of the company, which is oppressive/ 
to any shareholder or shareholders or prejudicial to the interest of the company. ^ 
It is this course of oppressive or prejudicial conduct winch can be made the 
subject-matter of a compfaint in the application. The foregoing provisions of law 
do not confer any power on the Court to set aside or interfere with past and con- 
cluded transactions between the company and the shaieholde^’s or third parties, 
which arc no longer continuing wrongs or to award a compensation to the com- 
pany for the aggrieved shareholders in respect of such transactions (Seth Mohanlal 
Ganpatram vs. Shri Sayaji Jubilee Cotton and Jute Mills Co. Ltd (1964) 34 Comp 
Cas. 777). 

There arc only two cases in which, on the application under Section 397 or 
398 of the Companies Act, 1956 the Court is empowered to give relief in respect 
of past and concluded transactions which are no longer continuing wrongs * 
they ate really ia the nature of exceptions to the general principles as stated above! 

irstJy Section 402 (f) enables the Court to set at naught transactions amounting 
to fraudu/ent preference, effected within three months befoic the date of the 
application under Section 397 or 398 even though they are no longer continuing 

Companies Act, 1956, read with Section 543 
of that Act in the modified form set forth in Schedule XI enables Court on an 
application under Section 397 or 398 to bring to book delinquent director. 

cla^ira a«- “ t company and to enforce the company’s’ 

Uaira against them if they have misapplied or retained or have committe^d anv 

Shri sanaj! JubiUe Cotton and Jute Mdh Co Ltd. and others ibid) 
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etc^ Tliis is an exception to the rule in Foss v, Harbott/c^ 2 Kare 461 that in 
respect of wrong done to the coihpany, only company can sue ; <ii) windiiig-up 
petition ; (iii) relief under Section 397 or 398. Remedy (i) applies where wrong 
consists of single act or acts and it has not been the course of a conduct. Remedies 
(li) and (iii) apply where wrong is the outcome of a course of conduct and not 
due to an individual act. The oppressed shareholder must act reasoi ably 
exhausting the remedy (iii) before remedy (ii) can be availed of. 

Powers of the, Court and the Central Government Regarding Oppression and 

Mismanagement: The Court may, with a view to bringing to an end or preventing 
the mcitters complained of, make such order as it thinks hr, including order for 
the regulation of the conduct of the company’s affairs in future ; the purchase of 
shares or interests of any rnfembers of the company by other members thereof or 
by the company ; the terminal on, jetting aside or modification of any agreement 
between the company and us managerial personnel. In fact, the Court may make 
any order as may, m its opinion, be just and equitable in the circumstances of ihe 
case (Sections 398 a d 402 of the Act). 

Though the powers ot the Court are very wide, the application for relief in 
cases of oppression and mismanagement must slate, in the prayer, the nature of 
the relief sought. It must contain enough material to leave no doubt as to what 
the applicant desires the Court to do f Re Laboratories Ltd , (1951). 1. A.E.R. 

110 ]. 

The powers of the Central Government are now unlimited. Under Section 
408 it may appoint any number of persons to hold office as directors of a 
company wh^n it is satisfied that it is necessary to make the appointments in 
order to effectively safeguard the interests of the company or its shareholders or 
the public interest. 

In addition, under Section 409 of the Act, if the Central Government is 
satisfied on a complaint being made by any managerial personnel of a public 
company or a private company which is a subsidiary of a public company, that as 
a result of the change in the ownership of shares, a change in the Board is likely 
and that such change would, if allowed, prejudicially affect the affairs of the 
company, the Central Government may by order direct that no resolution passed 
or that may be passed or no action taken or that be taken to effect a change in 
the Board of Directors after the date of the complaint, shall have effect unless 
confirmed by the Central Government. The order of the Central Government 
shall be directed to prevent the change in the Board of Directors but will extend 
no further , 

Powers of the Central Government to remove Managerial Personnel ; The 
powers of the Central Government to remove a director of a company are 
contained in Section 388 B to 388 E of the Companies Act. The Central Qovert- 
raent m^y state a case against any of the managerial personnel of a company and 
refer the case to the High Court with a request that the High Court may inquire 
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this power Wherein its opinion there are circumstances suggesting . 


ri) that any person concerned in the conduct and management of the affairs 
of a company is or has been in connection therewith guilty of fraud, 
misfeasance, persistent negligence or default in carrying o^t his obli-i 
gations and functions under the law, oi breach of trust ; or ‘ ' 

(ii) that the business of a company is not or has not been conducted and 
managed by such person in accordance with sound business principles or 
prudent commercial practices; or 


(iii) that a company is or has been conducted and managed by such person 
in a manner which is likely to cause, or has caused, serious injury or 
damage to the interest of the uade, industry or business to which such 
company pertains ; or 

(iv) that the business of a company is or has been conducted and managed 
by such person with intent to defraud its creditors, members or any 
other persons or otherwise for a fraudulent or unlawful purpose or m a 
manner prejudicial to public interest [Section 388 B (1)]. 


Every case under sub-section (1) shall be stated in the form of an application 
which shall be presented to the High Court or such officer thereof as it may 
appoint in this behalf [Section 388 B (2)]. 


The person against whom a case is referred to the High Court under this 
section shall be joined as a respondent to the application. [Section 388 B (3)]. 
The application made to the High Court must contain a concise statement of 
the circumstances and materials as the Central Government may consider 
necessary for the purpose of the inquiry^ and be signed and verified in the mannej 
laid down in the Civil Procedure Code, for the signature and verification of a 
plaint in a suit by the the Central Government [Section 388 B (4)]. 

The High Court may on the application of the Central Government, or on 
its own motion, by an interim order, direct that the respondent shall not dis- 
charge any of the duties of his office until lurlher orders of the High Court ; 
and appoint a suitable person in place of the respondent [Section 388 C (1)]. 
Such appointee shall be deemed to be a public servant within the meaning of 
Section 21 of the Indian Penal Code- [Section 388 C (2)J. 


At the conclusion of the hearing of the case, the High Court must record 
its findings (Section 388 D). If the finding of the High Court is against the 
respondent, the Central Government, by order, shall remove him frorri office 
[Section 388 (1)]. The person against whom an order of removal from office is 

msde must not hold the office of a director or any other office connected with 
the conduct and management of the affairs of the company for a period of 
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with the previous concurrence of the High Court, remit or relax thie period of 
5 years [Section 388 E (3). On the removal of a person from office in the above 
manner, no compensation in any circumstance whatever is payable to him for 
the loss or termination of office [Section 388 K (4)]- The comany may, with the 
previous approval of the Government, appoint another person to the office in 
place of the person removed. [Section 388 E (5)J. 

Miafeasanee : Where an officer has committed a breach of duty to the com? 
pany the direct consequence of which has been a misapplication of its assets, for 
which he could De made responsible by an action at law or in equity such a 
breach of duty, if established, is a “misfeasance” [Kingston Cotton Mills Co. in 
Re No. 2 (1896) 2 Ch, 279 C A ], Action for misfeasance can be taken under 
Section 543 of the Act. It does not, bowevert create new* rights, nor does impose 
new liabilities. It is only a convenient procedure for enforcing rights and 
remedies which would ordinarily be enforceable by a direct action, if there had 
been no winding up. It is a suminary remedy for enforcing, in the event of the 
liquidation of a company such liabilities as might have bee^ euforced by the 
company itself or by its liquidator cither at law or in equity. [In re City 
Equitable Fire Insurance Co, Ltd (1925) ! Ch. 407 at P. 527 ; Govind Narayan 
Kakada vs Ranganath Gopal Rajopadhve (1930) 1 L.R. 54 Bom. 226] 

The Section, however, cannot be invoked in every case in which the company 
has a right of action against an officer of the company ; it us limited to cases 
where the action arises through a breach of duty by an officer of the company 
whereby a pecuniary loss has been caused to the compa'iy. Breach of duty won d 
include mii^feasance or breach of trust, in the stricter sense, and the Section will 
apply to a case of misapplication of money or property which the officer was 
bound to have paid or returned to the company. It is not the remedy available for 
claiming repayment of an ordinary debt, c.g. a sum overdrawn on account of 
salary or expenses in respect of a visit abroad \Re Etic Ltd (2926) / Ch.86I) ]. 

Concept of ^‘Public Infere&P’ and its Impingement on Company Law : The 
expression “public interest” is an elusive abstraction ; u means general wcltarc 
of the Society or “regard for social good” and predicates “interest of the general 
public in matters where regard for the social good is of the first iiionient.” 
According to Justice of the Supreme Court of the U S A,, “the idea of public 
interest is a vague, impalpable, but all controlling consideration ” 

A thing is said to be in public interest where it is or can be made to appear 
to be contributive to the general wa^’^^are rather than to the special privileges of 
a class, group or individual. In common parlance, it is assumed to denote the 
interest of the community or nation as a whole as well as the State Government 
which represents it. “The expression is not capable of precise definition and has 
not a rigid meaning, and is elastic and takes its colours from the statute in which 
it occtirsf the concept varying with the time and state of society and its needs. 
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Thus, wnat P considered in vacuo but must be decided on 

iud d™a»....uc»". tp.r Chief /^tke MiJiajmlnSialeofBlh,,,. 
Kameshwar, AIR. 1952 S C. 252]. 

Since the concept of public interest is bound to undergo frequent changes 
with a change in our social, political and econcnnc values, no hard and fast 
definition can be, and actually has been, laid down by the Act. Whatever furthei j 
the general interests of the community as opposed to the particular tntcreSt «!= 
of the individual ( a company formed and registered under the Act is a legal 
person) is to b: consid;red as “pubic interest”, ie, an interest in which the 
cirmiunity IS direc.ly a id vitrlly concerned. A survey o the provisions of the 
Act would reveal the iruih of the statement that the concept of public interest 
has been making rapid inroads in to the Indian Company Law, e.g., Sections 396, 
397, 398, 408, 637AA etc . Schedule Vf also being intended to safeguard public 
interest. 


A survey of the provisions of the Act would reveal the truth of the statement 
that the concept of “public iiitcicsi’ has been makmg rapid inroads into the 
Indian Company Law : 

(i) Section 396, as you have seen earlier, empowers the Centra] Government 
to provide for compulsory ama/gamation of companies {notwithstanding 
anything contained in Sections 394 and 395) in to a single company in the 
public interest. It may be noted that the expression “national interest” 

* was used in 1956. The substitution of “public interest*’ for “national 
interest” was brought into effect by the Amendment Act of I960. The 
Indian Companies Act, 1913 contained no provisions akin to those of 
Section 396. Therefore, such a provision was made in the Company Law 
for the hrsttime by the Company Act, 1956. 

(n) You have read in your Study Paper on Auditing that Section 211 (3) em- 
powers the Central Government to exempt any class of companies from 
compliance wiih any of the requirements in Schedule VI pertaining to 
form' and contents of balance sheet and profit and loss account) if, in Us 
opinion, It is reccssary to grant the exemption in the public interest* [The 
e:tprcssion “public interest” has been substituted for “national interest” 
by the Amendment Act, 1960] 

(iii) The annual statements of account (in the form set out in Schedule VI) of a 
public company and its subsidiary companies are public documents (In 
the case of a private company, the profit and loss account is not a public 
document). The Companies Act, 1956 has laid down the minimum in- 
formation which is to be disclosed in these statements along with general 
Principle that it must exhibit a true and fair picture The information 
now required to be given is much more than that under the Indian Compa- 
nies Act, 1913. The purpose behind this is, undoubtedly^ the safeguarding 
of the public interest. 



^ (iv) Then ney he a case where a transfer of shares is a oocntMuiy has taken 
fimco or likely to take place and, as a result thereof a change in the com* 
position of the Board of Directors is likely to take place ; and further 
such a situation (in the Govt’s opinion) ^may be prejudicial to the public 
interest. In such a case, the Central GoverniDent is empowered, under 
Section 250 (3) and (4) to impose lestiictions on ^uch transfers e g., the 
voting rights in respect of such shares shall not be exercisable for the 
period Bpeoihed not exceeding three years*the resolution approving the 
transfer of such shaies should first be sanctioned by the Government in 
order to be effective Thus, the provisions of Section 250 have been ex* 
tended in public interest also by the Amendment Act of i960. 

(v) Under Section 397, the member of a company has been given the right to 
file an application to the Court for appropriate lelief where the affairs of 
the company are being conducted, inter alia^ in a manner prejudicial to 
public interest provided the requirements of Section 399 are fulfilled. 

(vi) Under Section 398, the shareholder company can file an application to 

the Court for relief in cases (a) where the affairs of company are being 
conducted in a manner prejudicial to public inreresf . 

(vii) Under Section 408, the Central Government is empowered to appoint 
such number of persons as the Central Government may, by order in 
writing, specify to hold office as directors in the company, where, on the 
application of the members of the company (holding the requisite quali- 
fications) or of its own motion, the Government is satisfied (after hold- 
ing such enquiry as it thinks fit) that these appointments are necessary in 
order to prevent the affairs ot the company from boim conducted, .inter 
a/ia, in a manner which is prejudicial to public intereti. 

(viii> Under Section 394 (1) of the companies Act, 1956, the Courlhgsbeca 
empowered : (a) to refuse its sanction to any compromise or arrange- 
ment in oonnection with a scheme for the amalgamation of a company 
which is being wound up, with another company where. U^jeceives a re- 
port from the Company Law Board or the Registrar th^$^tbe affairs of 
the company have been conducted inter alia in a manner prejudicial to 
public interest ; and (b) to refuse the dissolution of any transferor com- 
pany under clause (iv) of Section 394 (1) where it receives a report from^ 
the Official Liquidator (on security of the books and papers of the 
company) that the affairs of the company have been conducted, inter 
glia in a manner prejudicial Public interest. 

(ix) The officer of public trustee has been set up so as to enaUe him to take 
over the voting rights of shares and debentures held in trust fr.om tbetr 
trustees to be exercised in such manner as he may determine (Sections 
IJ^Aand 158B). The object of this was to ensure that voting powers 
attaehipg to funds held in trust for the company or the public were 
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exercised to promote the public interest and not to furlber thow of j^vate 
individuals who had formed tax-free trusts ostensible for 'public motives*, 
(x) The object of Section 13 (c) and fd) (as amended in 1965 on the rwom- 
mendation of the Vivian Enquiry Commission and endorsement of the 
recommendation by the Daftary Sastri Committee) is to enable shareholder 
and others interested to a form a clear idea of the ‘main object’ and other 
object. This amendment, in combination with Section 149 [2A] which 
requiies that whenever a company embarks on any kind of business 
activity regarding “other objects” the sanction of the company by special 
resolution must be obtained will give the shareholders an opportunity to 
know for themselves the actual business which the company is carrying on 
or proposes to carry on This is likely to put a positive check on the 
public money being jeopardised. 

(xi) The evasion of income-tax or super-tax is a matter of public interest 
benami shareholding and shareholding in the names of fictitious or non- 
existing persons were once very common because in such case tax might 
be evaded and the revenue could be defrauded in cases where the super-tax 
limit was reached. To check such a practice, /'Section 68A has been 
incorporated in the Act in 1965, rendering it a punishable offence for a 
person to apply for or get an allotment of share or get a transfer of shares 
registered in the names of fictitious or noa-existing persons or benamidars. 
Further, to check such practice, both the btnamidar and the holder of 
beneficial interest in a .share have to make declarations under Section 187C 
(introduced by the Amendment Act 1964), 

The Central Government is empowered to state a case against managerial 
personnel to the High Court under Section 388B where the circumstances suggest 
that the company is or has been conducted and managed by .such person in a 
manner which is likely to cause or has caused serious injury or damage to the 
ImtreBts of trade, industry or business to which such company pertains (vide ~ 
Amendment Act of 1963] 

SELF-EXAMINATION QUESTIONS 

(Answers not to he written out. They may be seen at the end of the Stud v 
poperj 

36. (a) When oppression or mismanagement is complained of, can the Central 

Government apply to the Court for redress 7 
(b) Can it also authorise a person or a member to make an application ? 

37. Answer the following question : 

(a) In the case of an application for oppression, can Court interfere if the 
conditions, warranting a winding up a order on just and equitable 
ground, do not exist ? 

'b) If the conditions referred to in (a) exist and the winding up of the 
company would not unfairly prejudice the member or members, can 
the Court interfere ? 



(c) Cbm the Court mate an interim order for regulating the conduct of the 
company’s affairs, pending the final order Section 397 or 398 ? 



(d) Can tne Court, in the case of oppression and mismanagement, set aside 
or interfere with past and conclude transactions between the company 

and the shareholders or third parties which are no longer continuing 
wrong ? 

(c) Are there any exception to rule underlying (b) above ? 


answers : 


1. (a) Yes ; (b) No ; ^c) Yes ; (d) No ; (e) Yes. 2. (a) (iii) • (b) (i) (c) 
(ii) ; (d) ; (e) (i) ; (f). (v). 3. Yes. 4- (a) Yes ; (b) Yes ; 3 days from the 
date of the grant : (c) By imposition of the prescribed penalties ; (d) Yes, at the 
registered office of the lending company. 5. No. 6. (a), (i) ; (b) (iv) ; (c) (ii) : 

(d) (ii); (e): (f)(iii); (g)(iii): (h)(i), (ii). 7. (a) Compromise ; (b) Arrange- 
ment ; (c) Reconstruction. 8. (a) Yes : (b) No. 9. Yes. 10 (a) Yes ; (b) Company 
or creditor or members ; (c) Yes. 11. No unless the majority represents 3/4th5 
in value of the creditors: 12. (c). 13. ^b). 14. Yes; 15. No. 16. (a). 17, (a) • 
Yes; (b) No ; (c) Yes. only regarding the first part of the statement ; (d). No! 

(e) Yes ; (f) No. 18. Order the winding up of the company. 19. (a). Yes • 

(b) On the receipt of a report from the Comprny Law Board or Registrar that 
transferor company’s affairs have not been conducted prejudicially to its mem- 
bers’ interests or public interest. 20 contingent. 21. No. 22. Yes ; provided thf 
conditions prescribed by Section 319 are fulfilled; 23. (a), (i); (b) (ij) ; 

(c) vi 24. (a) Transferee company’s shareholding in the transferor company be 
included for the purpose ; (b) Yes, only if they constitute at least 3/4th8 in 
number ; (c) No. 25. (a) Yes ; (b) Yes ; (c) With the Court and within one 
month from the date of the nottce received from transferee company. 26. (b) 

(d) , (e) & (g) ; 27. Central Government. 28. (b). 29. Yes, 30. Yes. but not 
without Central Govt’s previous permission 31. Yes, it is a member’s voluntary 
winding-up. 32 . No. 33 . By a special resolution : 34 . The former is in respect 
of a company which is a going concern and the latter is in respect of company 
in liquidation. 35. (a' No I (b) No ; (c) No ; (d) ; (c) No (f) No ; (g) Yes. 
36. (a) Yes ; (b) Yes ; 37. (a) No ; (b) No ; (c) Yes ; (d) No ; (e) Yes, See 406 
Section 402 ; (f) and Section read with Se.tion 543 in the modified from set forth 
in schedule XL 
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ImpHct^ ofwiiHliiig op : The winding up— more popularly known as iiquida- 
tiofi— of a company relates to the proceedings by which (a) all its affairs arc 
wound up. (b) Its rights and habilitics are diseerneJ, and (c) the claims of its creditors 
are settled either fully or to such an extent as may be warranted by the assets of the 
company. Having met ail the obligations of the company out of the assets realised, 
the surplus assets of the company, if there be any, are distributed among its members 
ID proportion to their rights laid down by the articles of association. On this being 
done and on compliance with certain other statutory requirements, the company is 
said to have been dissolved 

The term ‘winding up’ should not be construed as synonymous with ‘bank- 
ruptcy’. In the matter of winding up, the general rule is that a company may be 
wound up if its members so dcsire or if it cannot pay its debts or if its extinction is 
considerd desirable on any account. It thus follows that a company may be wound 
up even if it is otherwise solvent, as where the wmding-up is for purposes of recon- 
struction Moreover, a company cannot be declared bankrupt, in spite of the fact 
that It is unable to pay off its debts —it can be only wound up in such a case. 

Where a solvent company is being wound up, ail debts payable on a contin- 
gency and claims against ihc company, present or future, certain or contingent, arc 
admissible to proof against the company, a just estimate being made, as lar as possible 
of the value of such debts or claims as may be subject to any contingency, or may 
sound only m damages, or for some other reason may not bear a certain value 
Section (528) As regards the right of the creditors of the company which is being 
wound up for its inability to pay to its debts, the same rules prevail as case of insolv- 
ency law m respect of debts provable, the valuation of annuities and future and 
contingent liabilities and the respective rights of i?cured and unsecured creditors 
(Section 529). 


The secured creditor may rely on the security and ignore the liquidation all- 
together, or value his security any prove for the balance of his debt, or give up his 
security and prove for the whole amount. Unsecured creditors arc paid m the order 

P'^e'ereniiaJ creditors are paid first ; liability for dividends 
IS satisfied only if the claims of the outsiders are fully met 

-e , nllre' “ concerned, a wmdmg-up order by a Court operates 

as a notice of discharge to the employees and officer of the company excent when 

A • body coiponte, contmitts in cuslcnce iinia it is dissolved 
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when it ou^t to have been dissolved, but tbe name of which continues on the Regis- 
ter of Companies maintained in the Registrar’s oflioe. 

Where the Registrar has a reasonable ground to believe that a company h not 
carrying on business or is not in operation he must send to the company a letter 
through post enquiring if it is carrying on businees or i$ in operation. If no reply is 
received by him within one month, the Registrar, within 14 days after the expiry of 
the period of one month, must send to tbe company a registered letter referring to the 
letter and stating that no answer thereto has been received and further staung 
tf no answer is received to the second letter within one month of the date thereof, 
a notice will be published in the Official Gazette with a view to striking the company’s 
name off the register. If the Registrar either gets a reply to the effect that it is not 
carrying on business or is not in opei^tion, or does not within one month, after the 
second letter, receive any reply, he may publish m the Official Gazette and send to the 
company by registered post a notice that at the expiry of a period of three months 
from the date of that notice, the name of the company will, unless cause is shown to 
tbe contrary, be struck off the Register and the company will be dissolved 

ff the Registrar has reason to believe either that no liquidator is acting or that 
the affairs of the company has been completely wound up, and any returns required 
to be made by the liquidator have not been made for consecutive six months, the 
Registrar must publish in the Official Gazette and send to the company a similar 
notice When the time stipulated in such notice expires, the Registrar may, unle» 
cause to the previouly shown, strike its name off the Register and publish notice there- 
of in the Official Gazette, whereupon the company shall stand dissolved. 

But the liability (if any) of every director, manager or other officer who was 
exercising any power of management and of every member of the company, shall 
continue. This liability may be enforced as if the company had not been dissolved. 
Also, the aforesaid provisions will not affect the power of the Court to wind up a 
company the name of which has been struck off tbe register. 

Where a company has been struck off the register, the company, or any member 
or creditor who feels aggrieved, may, within 20 years from the gazetting of the notice, 
apply to the Court to have the company restored to the register, ff the Court is satis- 
fied that the company was carrying on business or was in operation when struck off 
yhat it IS otherwise fust that it be restored to the register, it may make an order 
^ordingly. When a certified copy of this order is delivered to the R^strar for 
registration, the company would be deemed to have continued in existence as if its 
name had not been struck off 

A i^er or notice referred to above may be addressed to the company at its 
registered office. If there is no such office, it may be addressed to the omnpany to 
the care of some director or other officer of tne oomoany. If there is no such director 
or officer whose name and address is known to the Registrar, it may be sent to each 
of the persons who subscribed to the memorandum at the address mentioned in tbe 
memorandum [Section 560]. 
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Hevivilof deftact coopiay wider 
Section 559 

Section 559 

(i) roust 
be presented by the liqui- 
dator or other person who 
appears to the Court to be 
interested. 

(ii) Limitation period for appli- 
cation IS 2 years of the date 
of dissolution. 

(iii) Acts done after dissolution 
and before revival are not 
validated by order of 
revival 


Section 560 and dissolved conpaay wider 
Section 560 

(i) Application to be made by 
the company, or any creditor 
or member. ■«. 


(li) Limitatioa is 20 years, from 
the date of gazetting of the 
notice 

(iii) Such acts, done after the name 
of company being struck off 
before revival are validated : 
Tymans Ltd. v. Craven (1925) 
1. A.E R. 513 C.A. 


2 By -order of the Court or by the order of the Central Government under Section 
396 • A company whose undertaking is being transferred to another company under a 
scheme in accordance with Section 394 may be dissolved by an order of the Court 
[Section 394 (I) (iv)). 

The dissolution of existing two or more companies may take place when the 
Central Government, by virtue of Section 396, orders of the amalgamation of the said 
existing companies into a new single company in the p>iblic interest. 

3 By winding up • This method is by far the most common one and is followed 
when for any reason other than those mentioned above, the company's existence is 
not desired or ought to be terminated, e g., because the object for which the company 
had been formed has been accomplished, or because the company is insolvent. 

Modes of Winding np : Part VII of the Act deals with the winding up of a 
company. Under Section 425, a company may be wound up either : (i) by the Court 
(compulsory winding up) ; (ii) voluntarily ; (lu) subject to the supervision of the 
Court. Whichever method is adopted, liquidator or liquidators mutt be afqpointec’ 
to administer the prop.:rty of the company, and they first apply the assets of the com- 
pany towards the payment of debts which have statutory priority in a winding up, 
next to the payment of creditors in their order of precedence and then distribute the 
surplus, if any, among the shareholders according to their rights inter se, 

fn respect of companies with a paid-up capital of less than Rs. 1 lakh, winding- 
up jumdiction can be conferred on the District Courts. In other cases, only the High 
Court has jttridiction in windiqg up matters (Section 10). 
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Distinction betweeii thlte modes of wtnditig up 


Compnlsory 


1 Signifi-( 
cancc 


} 


of 

the 

by 


Settlement 
affairs of 
company 
the Court— the 
Court being 
the absolute 
controlling au- 
thority. 


2. Grounds : those speci- 
fied in Section 433. 


Voluntary 

Settlement of affairs with* 
out the intervention of the 
Court, either by members 
or by creditors with, of 
course, a right to apply to 
the Court for any direc- 
tions or order if and when 
necessary If the directors 
are in a position to make 
the statutory declaration 
of solvency required u/s 
488, it will be conducted 
as a member’s voluntary 
winding up — members 

having the controlling 
authority over, and credi- 
tors having no voice in, 
the proceedings. If the 
directors cannot make the 
declaration, it would be 
all creditors’ affairs. 

These specified in Section 

484. 


Subject to 

Supervision of Court 
Settlement of the affairs 
through the mtervention 
of the Court — not fitnn 
the outset as is the case 
in compulsory winding-up 
but after the passage of 
the resoluticm for volun- 
tary winding up, on the 
application by creditor, 
contributory or voluntary 
liquidator. From this 
stage onwards .the con- 
trolling power shifts from 
the members or creditors 
(as the case may be) to 
the Court. 


Interests of the company 
or contributories or of 
creditors. 


3. Com- 
mence- 
ment 


4 Liqui- 
dators. 


of the From the passing of the 
first resolution for volun- 
tary winding up, forsap- 
ervision does notcomme- 
noe winding but oonti- 
nuei with that already 
commenced (Ai re Tamrine 
dCo. (1883) 25 OlD 189) 

Official Liqui- In case of member’s, liq- Unless the Court appoints 
dator eventu- uidator or liquidators are an addtticHiai liquidator 
ally becomes appointed by the company or OflSdtl Liquidator as 
liquidator and in general meeting (S. 490) a liquidator in terms of 
acts under In the other ise creditors Section S21, the liquidator 
Court’s super- and members appoint a already nppotend in the 
vision (S 450). liquidator in their reqieo- vtduntafy winding up nets 
tive meetings. If tbeee ^>- as the liqiiidiior* 
poitttees are diffimot per- 


From the pre- From the passing 
sentation of resolution (S 441) 
the petition 
(S. 441). 
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5, Trans- Void unless 

fer of sba- the Court or- 

rcs made dcrs other* 

after the ^ (S. 536 

comm* (2>], 
encezDCQt 
of win- 
ding up : 

6 Attach* Void when 

meat, dis- fmt in force 
tress or withoot the 
ocBticn^ leave of the 
etc. Court ^fieeiion 

iMt the 537.) 
oonpany 
after com- 
mcncemer^i 
of win- 
ding up : 

7. Prose Lktcidator csan 
cutfon of do 90 only on 
ddinqncm the direefioD of 
offloeia or Ah Coort fS. 
mettbefi; 


sons, the creditors^ cbo te e 
prevails unless any direc- 
tor, member or creditor^ 
within 7 days after nomi- 
nation made by the credi- 
tors, applies to the Court 
for an order that the com- 
pany's nominee shaU be 
the liquidator instead of 
or jointly with the credi- 
tors' nominee or for an 
order appointing Qffic ia I 
Liquidator or some other 
person that the creditors' 
nominee. In the absence 
of any nominatioo by cre- 
ditors, the connpany's no- 
minee acts as the liquida- 
tor (S. 502>. 

Valid if made to the liqui- 
dator or to any other per- 
son with the sanction of 
the Kqaidator [S. 536 (1)) 


Void unlcs Che Coort or- 
ders otherwise [S. 536(^1. 


This rule is inapplicable Void [S. 537]. 

to the voluntary winding- 

up. 


} 


Liquidattx eaiioot do so ; Liquidator can do SO 
Im can only report to the [S. 545]. 

Vugiitrur for the appropriate 
actioB [S. 545(2)]. 
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CoBtriMoriec : Ta a winding up, the term "^contributory** meam past or present 
members. Strictly, it means every person liable to contribute to the assets of a com- 
pany in the event of its being wound up, and indudes holders of shares which are 
foully paid ; for the purposes of all proceedings for determining, and all piroceedings 
prior to the final determination of, persons who are to be deemed contributories ; the 
term *contrrbutory* includes any person alleged to be a oontributoty (Section 428). 

^ If a member is once placed on the list of contributories, he is liabie to the 
^.^ent of original shares that remain unpaid, unless he proves that he should not have 
been placed on the list For mstance, some applicants consented to become share- 
holders of a company on the condition that their suggestions were included in the 
memorandum and artides of assodation. Their suggestions, however, were not carried 
out by the promoters But the applicants signed usual applicadoos for shares which 
were allotted to the^ and thereby became shareholders of the company. It was hdd 
that It was not open to them to object subsequently to their being shareholdeis of the 
company on the ground that the condition had not been fulfilled (East Bengal St^ar 
Mills ImL In re : (1941) If Comp. Cas 169.) 

Liability of contribatoiics as present and members (Section 426) : When a oom- 
>any goes into liquidation, every member, whether past or present, has to oontiibate 
.o the a^^ets of the company. However, a past member wiU not be required to coo- 
ribute in the following drcumstances : 

(a) if he had ceased to be a member for a period of one year year or upwards 
before the commencement of winding up 

(b) if the debt or liability of the company was contracted or incurred after he 
eased to be a member ; 

(c) if the present members are able to satisfy the contributions required to be 
made by them under the Act. 

There is, however, a limitation on the amount the members may be required to 
oaCribute. la the case of a company Itmiced by shares, any past or present member 
; not required to contribute in excess of the amount, if any, unpaiu on the shares in 
espect of which he is liable as such member. 

In the case of a compa..y limited by guarantee, a past or present member is not 
^iirnred to contribute an amount which is excess of the amount undertaken to be 
:>ntributed by him to the assets of the company in the event of its being wound up. In 
le case of a company limited by guarantee but having a share capital, every member 
>rcsent or past) of the company is liable, in addition to the guaranteed amount, to 
>ntribute to the extent of any sum unpaid on any shares hdd by him as if the com- 
any were a company limited by shares. 

When any provisions are contained in a policy of msuranoc or other contract 
hereoy the liability of individual members on the policy or contract is restricted or 
hereby the funds of the company are alone made payable, the liability of die oontri- 
itory will be subjected to such a provision. Divided, profits or other sums due to 
past or present member, must not be treated as debts due from the oompany pay- 
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able.o that member for setting off the rights of the membciB as against editors 
ml otherwise than in the character of past or present members. But such sums 
111 be taken into account for finally adjusting the rights ol the contributories per se 
.-rc 422 (i) (0 and (g)]. According to Section (I) (g). and debt due to a past member 
n resi«ct of unclaimed dividends cannot be admitted to rank in competition with the 
debts ^e to ordinary creditors [Re : ConiolUated Gofdff, elds of New Zealand Ud. 
(1953) Ch. 689], 

Tlic liability of a member to be included in the list of contributories is no/ ..t 
contractu but lege. This is borne out by Section 426 It provides that the liability 
of a contributory shall create a debt accruing due from him at the time when his lia^ 
hiiity ^oiikfricaLod, but payable at the time specified in the calls made on him by 
hoMK fn other words, the liability of a contributory though commencing at the 
d'A- nh n he -rtered into the contract with the company undtr which he became a 
riici'Ui i < ‘Ky coutingent upon the company oeing wounu up. hiasrouch as it js. until 
./call nothing more than a mere liability to contribute, if necessary, to the 

o\ the company for payment of the debts due to its creditors and expenses of 
the winding up Thus the liability of a contributory arises ex lege and not ex con^ 
tractu The effect of this provision i8 to give to the liquidator anew cause of action 
which a company itself might not have. For instance, if the claim of a company for the 
realisatKMi of an\ call from a member is barred by limitation, such member becomes 
h.ih.e to that has remainci unpaid on his shares including the unpaid call when 

ti.r lon r V into liquidation (In re East Bengal Mills Ltd Supra] This statutory 
hdL>:liiY ihc contnbuiory IS a new liability which arises after the winding-up of a 
corr.panv fus ^ 'rted Therefore, it is no answer lo a liquidator's claim against any 
o< rso" V ho>c iiime appears on the register of members that there was an agreement 
witJ' ip'^ dirt-ctors to exclude this statutory liability [Hansiaj Gup'a v. Asthana (1932) 
2-inf 


A d icctor or manager— whether past or present - whose liability under the pro- 
visions 1 1 the Act IS unlimited shall, apart from his liability to contribute as an ordi- 
nary member, be liable to make a further contribution as if he were a member of an 
unlimited compaTiy No further contribution is required of him. 


if hi lo hold office for a year or more before the commencement 

of :hc Ai ’ip , 

(A) ti ti.e del>t ^ one which <^he company had contracted aAer lie had ceased 

to hold office , 

ic) to the articles, the director or manager shall not be liable to contri- 

bute so as to satisfy the debt or liability of the company and the costs, 
charges and expenses of the winding up unless the Court deems it necessary 
(Section 427). 


Conlrlbutories incase of death orinsohinry of member or of winding up of a 
body corporate which iv a member : In The case of death of a member, his 
legal representative will be liable a** ’’ whether the death took place 
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- before or after his fiamc had been placed on the list of contributories. The assignees 
ofinsolvcnt members arc liable as contributories subject, however, to their power of 
disclaimer. When a body corporate which is a contributory is in the process of a 
winding up, it will be represented by its liquidator in regard to its own, hability, and 
the liquidator sUail be a contributory subject, however, to his power of disclaimer 
(SectioBs 430, 431 and 432). 

^ COMPULSORY WINDING UP 

Circumstances for compulaory winding up : Section 433 deals with the circums- 
tarxses in which a company may be wound up by the Court. These are as follows ; 

(a) if the company has by a special resoluihn resolved that it shall be wound 
up by the Court ; 

(b) if the company defaults in delivering the statutory report to the Registrar or 
in holding the statutory meeting. But instead of ordering such a company 
to be wound up the Court may direct the report to be hied or the meeting 
to be held ; 

(c) if the company does not commence its business within a year from its incor- 
poration or suspends its business for a whole year. It should be noted that 
the power of the Court to wind up, when the company has not carried on 
business for a year, is discretionary and it will not be exercised unless there 
are indications that the company has no intention to start or to continue its 
business. However, the Court would not grant an order against the wishes 
of a majority of the contributories if the delay in commencing, or the inter- 
ruption of, the business is explaind and if it is satisfied that business would 
be commenced or resumed [Mluriidhar v Bengal Steam Co. Ltd.^ {I92i) 
I.L.R. 47 Cal. 654] ; 

(d) if the number of members is reduced below seven in the case of a public 
company or below two in the case of a private company, the Court would, 
however, permit the company to wind up itself voluntarily In this connec- 
tion, It IS necessary to recall that according to the provisions contained in 
Section 45 of the Acta member is persooallv liable for the debts of the 
company if the number falls below the statutory minimum and the business 
IS earned on for more than six months after the number has been so redu- 
ced and such a fact is within the knowledge of the shareholders ; 

(e) if the company is unable to pay its debts. Under Section 434, a company 
is deemed unable to pay lU debts in any of the following circumstances ; 

(0 If a creditor of the company, to whom the company by assignment or 
otherwise owes a sum exceeding Rs. 500, has demanded the same in 
writing, and the company has for 3 weeks thereafter neglected to pay 
the amount or to secure or compound for it to the reasonable satisfac- 
tion of the creditor. p 
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The above-mentioned letter of demand may be delivered by registered post or. 
otherwise at the registered office of the company. The meaning of the word ‘‘delivered*’ 
in respect of a registered letter cannot be limited to cases when the registered letter is 
accepted by the addressee. A tender of such a letter, even if it is refused by the 
addressee, is a good delivery. The refusal to take the delivery of the letter precludes 
the addressee from pleading ignorance of it' contents 

Prior to an order for winding up a company being made, it i$ required to be 
shown that the debt due from the company is presently payable and that the title o<^ 
the petitioner is complete. A petition cannot be supported on the allegation that somfc 
debt IS due. unless it was a debt for which a statutory demand was made, [in Re. 
Jambad Coal Syndicate Ltd I L.R. 62 Cal. 294J. 

The demand under clause [i] above .s called statutory notice and highly formal. 
Notice served at some place other than the registered office of the company will be 
invalid [Bakhtiarpur Bihar Light Railway Co. Ltd. v. Union of India (19,‘>4j 93 Cal L.J. 
271] But if the comyany has no rcgisiered office, then the notice of demand for the 
payment of the debt may be given at the place where the company carries on business 
British A Foreign Apparatus Co., (1865), 12, L. T. 368). Where the debt is bona fide 
disputed, clause (i) does not apply ; 

(ii) If execution or other process issued on a decree or order of a Court in 
favour of the creditor of the company is returned unsatisfied m whole 
or m part ; or 


(ill) If It IS proved to the satisfaction of the Court that the company is 
unable to pay its debts. 


A company maybe woundup even when its assets are valuable, if they arc 
locked up in investments and the company is earned on at a loss. Jn considering 
whether a company is able to pay its debts, the company’s contingent and prospective 
liabilities have to be taken into account, and. therefore, it may be unable to pay its 
debts, although it has paid its debts as they become due. if its existing and probable 
assets will be insufficient to meet its prospective liabilities 


To justify the application of clause (iii) above, the company maybe in the 
words of Sir William James, V.C “commercially insolvent". Insolvency may be pro- 
ved easily by notice under clause (i) ; under clause (m). it is more difficult to prove to 
the satisfaction of the Court For instance, the fact that the liabilities of a company 
far exceed its assets does not ipso facto mean that the company is unable to paVits 
debts and does not give rise to a ground for compulsory winding up under Section 
433 It IS rather the commercial insolvency’ (, e , the circumstances in which the 
existing assets and liabilities “are such as to make it reasonably certain to 

make the Court feel satisfied that the existing and probable assets would be insuffi" 
cient to meet the existing liability”) which affords an occasion for compulsory wind! 
up on the ground of mabilit.es to pay off its debts. A particular company may have 
the capacity to meet the demands of its creditors ; in that case a wfndiL un ordlr 
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In the Registrar of Companies^ Punjab vs* Ajanta Lucky Scheme and Investment 
Co. Private Ltd. and Others (1973)^ 43 Comp. Cos. 314^ the Registrar of Companies 
filed petition for the winding-up of the respondeat company under Section 433 (e) 
read with Section 459 (S) of the Act on the ground that the company was unable to 
pay its debts and that its liabilities, exceeded its assets. The two issues that emerged 
therefrom were as follows, viz. (a) whether the company was unable to pay its debts 
and meet its liabiirties ; and (h) whether it was a proper case for windjng*up. Held : 
^a) That for determining the company's ability or otherwise to pay it^ debts, it was 
^£0 be considered whether the company was able to meet its liability as and when they 
accrued due. Section 434 of the Act prescribes the circumstances m which a company 
was to be treated os unable to pay its debts Admittedly, none of these circumstances 
was present in the case in question and no complaint had ever been received by the 
company from its creditors as regards non-fufilment of any of their claims was pending 
against the company In a case where no debt had been due, a demand therefore 
could not he made The mere fact that certain liabilities might accrue due m future, 
which could exceed the existing a:»secs of the company, would not necessarily lead to 
the conclusion that the company ^/ould be unable to meet its iiabiiittes when they 
accrued due. The mere fact of the company's liabilities being in excess of its assets 
could not qtso facto be a ground for putting the company into liquidation. The test 
would be that the company should be commercially solvent, i e., the company ought 
to be in a position to meet its liabilities ns and when they arose ; (b) that there was no 
ground for winding up, because it was shown that (i) the paid-up capital had augmen- 
ted, every year the business flourished, to its profit and the subscribers' claims on 
maturity had been met ; and (it) any creditor or contributory or even the Reserve 
Bank had never lodged any complaint against the financial stability of the company. 

(0 **just and equiiablc" rule Where there is a petition to the Court to wind- 
up H company on the ground that it is "just and equitable", the Court has 
power to make a winding-up order in any case where the special circum- 
stances are such that it appears just to make such an order. Such orders 
have been made by the Courts in the following circumstances. 

(i) Where the sub*stratum of the company has disappeared, e.g , where the 
mam object of the company was to acquire and work a mine or patent 
or concession which could not be obtamed or where the mine was 
> worthless or the patent was invalid or the concession has lapsed [Re : 

GermariDatr Coffee Co. {mi) 20 Ch D 169]. 

A company will not be wound up because it had ceased to carry one of several 
busineses authorised by its memorandum unless, upon a fair construction of the memo- 
randum, that business is regarded as the main object of the company [Re, Amalgama- 
ted Syndicate (1897) 2 Ch. 603]. Similarly a company which has amalgamated with 
another company cannot be wound up on the ground that it has ceased to carry on 
business as a separate company. 

Thus the sub-stratum of a company is deemed to have dissppeared or gone, if 
the main object for which the company was formed has become impracticable, / e., 
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permanently impracticable. “U$ua) tests for determining whether the sub-stratum of 
the company has disappeared arc whether : (a) the subject-matter of the company is 
gone, or (b) the subject for wliich it was incorporated has substantially failed, or (c) 
it is impossible to carry on the business of the company except at a loss,’ which means 
that there is no reasonable hope that the object ot trading at a profit can be attained 
or fd) the existing and probable assets are insufficient to meet the existing liabilities” 
fin re Kaitha! Cotton and General Mills Co Ltd , 1951, 31 Comp. Cas. 461] 

Where the sub-stratum has gone, the Court can wind up ihe company, ev<M 
though the majority of the shareholders oppose the winding-up order. But before tie* 
Court can wind up on th.s account, it must be proved that the whole of the busmess 
of the company has become impossible of being carried on. The question whether 
the sub stratum has gone or not would expend not on the intention of the Board of 
Directors or of the shareholders, but would depend upon, and should be decided by, 
the Court, on a true and accurate construction of the memorandum of association and 
the actual facts of the case [Mohan Lai Mehta vs. ChunilaJ Mehta, (1962) 32 Comp 
Cas. 970], 


If there are two or more mam objects and some are frustrated and some are 
pursued, the company cannot be wound up. All the main objects must be destroyed 
in order to justify winding up [ATiVion <6 Co. (1946) 1 A.E.R. 435 (C.A.)]. It should 
be noted that even if the sub stratum is gone, if the members do not ask for windine 
up, carrying on of the other objects of the memoraadum will not be ultra vires. 


(ii) Where there is a deadlock or a crisis in the management of a company 
e.g., where the two sole shareholders, who were also directors, weie 
not on speaking terms owing to disagreement fRe : Yentdje Tobacco 
Co. 1916, 2 Ch. 4261 ; where there is a deteriorating state of manage- 
ment and control of business owing to sharp diflFercnces between the 
members as reflected in their resolutions at their meetings [Vijaya- 
lakshmi Talkies vs. Rao, A.I R. 1966 Andh. Pr. 285] ; where the mis 
management is such that there is no practicability of remedying it 
[Rajahmundry Electric Corporation vs. Rao. A I.R. J95iSC 213] 
However, factions, quarrels, etc , among shareholders are not sufficient 
grounds f5.5 Raj Kumar vs. Project Castings Private Ltd. (1968)1 
Comp. L.J. 41]. ' 

(iil) Where the company < has been formed to carry on a fraudulent or an 
illegal business 


(iv) If the company is a “bubble”. if it never had any business to 
carry on (Re London & County Coal Co 1867, 3 Eg. J55J 

for the benefit 

of the debentureholders [Re. Clandown Colliery Co. (1915) 1 Ch. 369]. 

petitioner was excluded from all participation in the 



(vit) Where preponderance of voting power was permanently vested in a 
Board in which minority shareholders had justifiably no confidence 
[Loch vs John Blackwood Ltd. (1924) A C. 783]. 

Clause (f) of Section 433 should not be construed as ejusdem generis [Le. of 
the some kind or nature] with the other clauses [a] to [cj of that Section. The ground 
need not at all be similar to any of the other grounds mentioned in Section 433. 


^ The AHemative Remedy to Winding up in Cases of Oppressfoa : Cases have 
a^^n from time to time where minority shareholders have found it difficult to resist 
oppression by the majority. Section 397 provides that, where the afiairs of a com- 
pany are being conducted m a manner oppressive to some members, the Court may, 
with a view to bringing to an end the matters complained of make such order as it 
thinks fit to remedy the position, when the winding up of the* company would unfairly 
prejudice the complaining members A similar relict can be applied for in the case 
of mismanagement, where the affairs of the company are being conducted in a manner 
prejudicial to the interests of the company, or when a material change in the manage- 
ment or control of the company or in its constitution is likely to prejudice the interest 
of members of the company [Section 398J. [For a detailed discussion of this remedy 
students should refer to F.S P. (N) CL-3]. 


Who may Petition for Windiog-up : (Section 439) . The various persons who can 
make an application for the winding-up of a company through Court dre:(l)thc 
company ; (2) any creditor or creditors, including any contingent or prospective cre- 
ditor or crediors ; (3) any contributory or contributories ; (4) all or any of the above 
parties, together or separately ; (5) the Registrar ; and (6) any person authorised by 
the Central Government in a case falling under Section 243 of the Act [i.e., when the 
Central Government is satisfied that it is just and equitable that the company should 
be wound up on the ground that the business of the company is being conducted in a 
fraudulent or unlawful or oppressive manner or that the company was formed for any 
fraudulent or unlawful purpose, etc 


A creditor has a right cr debito justitiae [i.e , a remedy which the applicant gets 
as a right] to a winding-up order if he can prove that he claims an undisputed debt 
and that the company has failed to discharge it Under Section 439 (8), a contingent 
T 3 t prospective creditor, however, must obtain leave of the Court, give security for 
rosts and the Court must be satisfied that there is a pruna facie case for wiuding-up 
of the company. The Central Government or any State Government or Municipal or 
other local authority to whom any tax or other public charge is due is also an entity 
comprised in the term creditor’. . It has been held in Hari Nagar Sugar Mills Co Ltd. 
\s. M W. Pradlum [Court Receiver (1962), 2 Com, U. 17 [S.C] that a receiver of 
creditors’ properties is also a creditor and as \jch he has a right to present a petition. 
He is creditor by statutory assignment. A secured creditor, the holder of any deben- 
tures (including debenture stock] whether or not trusteea have been appointed in 
respect of such and other like debentures aud also the trustee for the debentureholders 
are creditors and hence entitled to present a petition for winding-up [Section 439 (2)]. 
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A contributory can present a petition only when : (i) the number of members 
falls below 7 or below 2 in the case of a public or private company respectively ; or 
(li) he holds shares which were originally allotted to him or has held shares for six 
out of the eighteen months prior to the commencement of winding up, or the shares 
have devolved on him through the death of a former holder [Section 439 f4)]. A 
holder of fully paid-up shares is also entitled to present a petition. This right of his 
as a contributory cannot be excluded on the ground that the company has no assets at 
all or that it may not have any surplus assets left for distribution among the share- 
holders after the satisfaction of its liabilities [Sec 439(3)]. j 

t 

The Registrar may present a petition for winding-up only on the ground that 
default has been made in delivering that statutory report to him or in holding the 
statutory meeting, or that the company has not commenced its business within a year 
from its incorporation, or tfiut from the financial condition ul the company as disclos 
cd in its balance sheet or from an inspector^ report under [Section 235 or 2 37], or 
the report of a special auditor appointed under [Section 233AJ it appears that the 
company is unable to pay its debts. But such a petition can be made only with the 
previous approval of the Central Government [Sec. 439 (5)], 

The Official Liquidator may also present a petition for winding-up by the Court, 
where the company is being wound up either voluntarily or subject to the supervision 
of the Court And the Court, before making a windtng-up order on such petition, 
must be satisfied that in the circumstances such a winding-up cannot be ccntinucd, 
due regard being had to the interest of the creditors or dontiibutories or both 
(Section 440). 

Powers of Coort on Hearing Petition (Section 443) : The winding-up petition and 
its hearing are go\emed by Rules 95-123 of the Companies (Court) Rules, 1959 Such 
a petition is required to made in Form No. 45, (General form of petition), -i6 {viz, 
petiuon by creditor^), or 4? (v/^, petition by company), as the case may be with such 
variations as the circumstances may require, and shall be presented in duplicate. The 
Registrar shall note on the petition the dale of its presentation ' 

After the Court hears the petition, it may (i) dismiss it with or without cosV 
(ii) adjourn the hearing conditionally or unconditionally, or (iii) make an interim 
order, or (iv) make an order for wmdmg-up of the company. . It must not refuse to 
make a winding-up order on the ground only that the company’s assets have been 
mortgaged to an amount equal to or in excess of those assets, or that the company 
has no assets. 

If a petition for winding-up is presented on just and "equitable” ground the 
Court may refuse to make an order of winding up if it is of the opinion that some 
other remedy is available to the petitioners and that they are acting unreasonably in 
seeking winding-up instead of pursuing that other remedy. 

Where the petition is presented on the ground ol default in delivering the 
statutory report or in holding the statutory meeting, the Court may direct that the 
report be delivered or the meeting be held hutea^ of making the winding-up older 
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The persons considered responsible for the default may be charged with the costs 
involved. 

Date of Commeacen ent of Wioding-op by Court. (Section 441) : Where» before 
the presentation of a petition for the winding-up of a company by the Coi^n, a resolu- 
tion has been passed by the company for voluntary winding-up, the winding>-up of the 
company shall be deemed to have commenced at the time the resolution was passed. 
Unless the Court on proof of fraud or mistake, thinks fit to direct otherwise, all 
proceedings taken in the voluntary winding-up shall be deemed to have been validly 
^-jaken. In any other case, the winding-up of the company by the Court is deemed to 
commence at the time of the presentation of the petition for the winding-up. 

This date is important for several reasons. Some of the immediate effects are 
that the Official Liquidator becomes the liquidator of the company (Section 449). a 
statement as to the affairs of the company has to be submitted to him and he has to 
report thereon to the Court (Section 454 and 455). The winding-up order constitutes 
a notice of discharge to the officers and employees of the company except when the 
business of the company is continued [Section 445 (3)J The Court has to communi- 
cate winding-up order forthwith to the Official Liquidator and the Registrar 
(Section 444) 

Within 30 days from the date of the making of a winding-up order, a certified 
copy of the order must be filed with the Registrar by the petitioner and the company 
[Section 445 (1)]. In computing this period of 30 days, the time equired for obtaining 
a certified copy of the order is to be excluded. Then the Registrar shall make a 
minute thereof in his book relating to the company and shall notify in the Official 
Gazette that a winding-up Older has been made. 

When the winding- up order has been made or the Official Liquidator has been 
appointed as provisional liquidator no suitor other iegal proceeding can be commen- 
ced or if pending at the date of (he order, shall be proceeded with against the com- 
pany except by leate of the Court and subject to terms imposed by it [Section 446 (1)J. 
The expression : “or other Icjal proceeding”, in [Section 446] does not mean a legal 
proceeding analogous to a suit {Shaikh Mansoor vs. Goyernment A.I.R. ii^52 TC, 14). 
An award under the Industrial Disputes Act is not a legal proceeding (k^rice vs. Chan- 
drashekharan A !.R ) 1951 Mad 987 Leave of court will be granted where a sharc- 
^holder applies for rescission or the suit is for specific performance 

As regards the Tcave of the Court' appearing in [Section 446 (1)J, the Supreme 
Court decision is that the Court has the jurisdiction to grant leave to proceed with a 
suit or other proceeding against a company in liquidation, even if such leave was not 
obtained for the commencement of the suit or proceeding *Thc proceedings may at 
bcit be regarded as instituted on the date c ' which the leave was obtained fiotn the 
H\%h CourV* [Bansidhur Shankarlal ys. Mohammed Ibrahim (1971) Comp Cas. 2l]‘ 
But the Court does not grant this leave as a matter of course. The facts and circums- 
tances of each case have to be probed into by the Court. The discretion of the Court 
must be exerted judicially but not capriciously or arbitrarily. Usually, leave is granted 
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. •*». <.nmf>Hi«Dute with the company and the Court thinks 

where outside™ grt liniwd up ordinary Civil Court. It has 

it fit that the dispute sho ^ s na igave to institute a suit, an appeal lies under 

rw™/ /,*«./« u. A.,^, 

1959 Bom. 41)]. u - u ■ • i- . r 

SumKMC RC a labourer of GD& Co. Ltd. which is in liquidation, prays for 

oennissSr?f ihe Court to implead the Official Liquidators as the party respondent m 
r^ mwth.ori made befote the Labour Court subsequent to the windmg-up order, . 
ShouW r® leave oe granted in this case ? It has been held [R. CMdw,ibaranalkan vs. 
llmL Duhkerly & Co (Madras) Lid (1973) 43, Comp. Cos 500] that the prayer for 
Sve^nJer [Section 446 (1)J was misconceived. In the event of such l«ve being gran- 
ted, a flood gate of litigation would be opened before the Labour Court and every 
labourer would be filing petitions and drawing the Official Liquidator to the La^ur 
Courts for defending the case of the company. The purpose and the intention of the 
Act was that all such claim against the company which had been wound up would 
have to be filed before the Official Liquidator who was empowered to decide such 
claims The petition was, therefore, dismissed. It has, however, been held that RC 
could withdraw the proceedings before the Labour Court and file the same before the 
Official Liquidator for appropriate reliefs. 


It has been held that the following proceedings are not affected by [Section 
4461 • (a) a private sale outside the Court by public auction by a mortgagee [Ram.v- 
nuihan vs. Govt of Madras 1955 S C 604]; (b) a defendant’s plea of set-off or counter- 
claim m defence [Andhra Paper Mills Co. Ltd vs. Anand Bros. (1951) iM.L.T. 340] ; 
(c) proceeding by persons out of lurisdiction in a foreign country [Re. l^oc/ain (foreign) 
Ltd (1932) 2, Ch 196) -, (d) a claim petition by a third party where a company in 
winding-up has attached the property of a judgment debtor [Seiva Iyer vs. Madhura 
Mercantile Bank (1962) 32, Comp. Cos. 47\. 


It may be noted that the pro'-eedings for assessing a company to income-tax 
under the Income-tax Act are not legal proceedings and hence arc not affected by 
[Section 446 J Until the I T.O. makes an assessment order, he is not a creditor, and 
as such cannot prove his claim in the winding-up [Tilak Ram <t Sons (Private) Ltd, vs. 
Commissioner of Income-tax, (1964) 34 Comp Cos 151]. However, it has been held 
in [Rele vs. Deshpande. (1967) 2 Comp. L J. 210] that the re-assessment proceedmgs 
by the Income-tax authorities cannot be commenced or continued without the leave 
of the Court. 


It may further be noted that if a secufed creditor realise? his security yvithout 
intervention of the Court, be will be outside the jurisdiction of the Court in winding- 
up. But where the secured creditor invokes the aid of the Court and takes any l^al 
proceeding against the company within the meaning of (Section 446), it will be nece- 
ssary for him to seek leave of the the Court [Ranganathan vs. Government of Madras 
[Siqtra]. 

In tbe winding-up. Court shall have the jurisdiction to entertain or dispose of : 
(i) any suit or proceeding by or against the company ; (ii) any daim made by or 
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igiuiigt company indudiog daims by ot agaimt any of its brandies in India : (tii) 
any apfdicafion made under (Section 391) by or in respect of tbe company ; (iv) any 
question of priorities or any other qoestioo of law or fact which may rebte to or arise 
in the coarse of the wcnding-up of the company [Section 446 (2)]. Any stidi suit or 
proceeding pending in pay other Court may be transferred to or disposed of by the 
Couit in which the winding-up proceedings are taken [Section 446 3)]. The provisions 
contained in sub-section (h or (3) as aforementiocied, shall not be applicable to any 
proceeding pending in appeal either before the Supreme Court or the High Court 
^:!^tion 44b (4)] 

Section 446 is designed to safeguard the assets of the compaay in windiog-up 
against wasteful or expensive litigation in regard to matters capable of bring Uetermin- 
cd expeditiously and cheaply by the winding-up Court itself '‘An evenbanded justice 
requires that the Court should have power to intervene at an early stage for the pro- 
tection of the assets, and tl'is power b given by (Section 44^*/*, 

The winding-up order operates in favour of all the creditors and contributories 
of the company as if It had been made on the joint petition of a creditor and of a 
contributory (Section 447). 

Staiemeiit of Affairs ; Where Winding-up order has been made or the Official 
Liquidator has been appointed as provisional liquididor by the Courts a statement as 
regards the affairs of the 'company m the prescnlied form [From 57, Companies 
(Court) Rules, 1959] shall be delivered to the Official Liquidators. Such a statement 
shall have to be verified by an affidavit and shall contain particulars of (i) the assets 
of the company stating separately the cash balance in hand and at the bank, negoti- 
able securities ; (ii) its debts and liabilities ; (in) the names, residence and oocupatioiis 
of the creditors (secured debts being segregated from those considered unsecured) 
and in tbe case of secured xlebts the particulars of the securities given whether by the 
company or an officer thereof, their value and the debts on which they were given ; 
(iv) the debts due to the company and tbe names, and residences, and occupations 
the persons from whom t'bey are due (also estimated amonnt to be realised) ; and (v) 
such further or other informatics as may be prescribed or as the Official Liquidator 
may require [Stglion 454 (1)]. 

The aforementioned statement is required to be made and verified by one or 
more of the directors and by a person who, at the date of winding-up order or the 
.ap^iQtroent of the provisional liquidator, as the case may be, is the manager, secrr> 
or other chief officer of the company. Also, it may be made by tbe following 
persons if the Official Liquidator so requires, subject to the directions of the Court : 
(i) who are or have been officers of the company ; (ii) who have partiripated in the 
formation of the company at any time within jrear before the relevant date ; (in) 
who are in the employment of the company or have been so within die said ysor and 
are, ki the opinion of tb^ Official Liquidator, capable of givii^ the informatioZk requi- 
^ ; (Hr) who me or have been within the sa^ yeir officers of, or in the emfripyrnent 
of.aeonemier which h^orwithin rhesaidyear was. an officer oftbe oompanyto 
whidi the staiement iriates [Section 454 (2)}. 



18 


TTieabove-n.entioiied.tateineiitB required to be submitted within 21 days of 
the winding up order or the appointment of the provisional liquidator aa«he case may 
be or within such extended time, not exceeding three months, as may be fixed by the 
Official Liquidator or the Court for special reasons The persons, preparing the 
itatenuut and aWavit shall be aUowed such costs and expenses incurred in connec- 
tion therewith as the CMScial Liquidator may deem reasonable, subject to an appeal 
to the Court [Section 454 (3) A (4)]. 

Non-compliance with any of the requirements of Section 454, without a reason-^ 
able excuse, shall render the defaulter liable to be punished with imprisontaent to the 
extedt of two years or with a fine cxtwidiDg up to IL,. 100 per day during which the 
defhult conthmes or with both [Section 454 (5)]. 

The Court concerned may take cognizance of an offenoe, mentioned above, upon 
meivmg a complaint of facts constituting such an offencr and tty the offenoe itadf 
in accordance with the procedure laid de wn in the Cnrainal Procedure Code 1898 
for the trial of summons r-'ses by Magistrates [454 (5A)]. 

The statement of affairs must be open to inspection by any one stating himself 
in writing to be a creditor or contributory. Also he is entitled to a copy thereof or 
an eltract therefrom For both inspection and copy or extract, the prescribed fee ts 
to be paid [Section 454 (6)}. 

[Note : The expression *the relevant date’ in a case where, a provisional liquidator 
is appointed, is the date of his appointment and in a case where no such appointment 
b made, the date of the windmg-up] 

Section 51 1 A extends the provisions of Section 454 to every voluntary winding- 
up ir the same way as they arc applicable to a winding up by the Court For cons- 
truing these provisions, references in the Section to (a) the Court shall be omitted ; 
(b> the Official Liquidator or the provi ional liquidator shall be construed as referen- 
ces to the liquidator ; fc) the ‘relevant u te* shall be construed as references to the 
date of conimcnccmenl of the wmding-up 

The afore- mentioned provisions of St tion 454 are intended to enable the liqui- 
dator to have mformation as regards the £ lairs of a company, so that the liquidator 
may know something about the property ai i the assets of the company, the names, 
addresses and occupations of the creditors, he debts due to the company and the 
persons from whom they are due. The statement of affairs of the company is moti- 
vated to afford facility to the liquidator in his managemeut of the company*s affairs 
in discharging the company’s obligations, realising, its assets, and distributing surplus 
assets (if any) among its members 

OffleW L<qaMttor’t report (SectfoB 455} : The Official Liquidator must, as 
Boon as practicable after the receipt of the statement of affairs under Section 454 
but, not later than six months from the date of the winding-up order or such 
extended period as may be allowed by the Court, or where the Court orders that no 
statement of affairs need be submitted as soon as practicable^ after die d^e of the 
order, submit a preliminary report to the Court : 



(a) as to the amount of capital iwued, subscribed, and paid-up and the esti> 
mated arooimt of assets and liabilities, giving separatdy, under the heading 
of assets: particulars of;(0 cash and negotiate securities ; (ii) debts due 
from contributories ; (iii) debts due to the company and securities (if any) 
available in respect thereof; (iv) movable and immovable properties belon- 
ging to the company ; and (v) unpaid calls ; 

(b) if the company has failed, as to the causes of tiie failure ; and 

(c) whether a further inquiry is desirable as to the company’s failure, promotion 

V or formation or the conduct of the business thereof. 

I I 

If the Offidai Liquidator thinks, fit, be may make a fitrther report or reports, 
stating the manner in which the company was promoted or formed and udiether in 
his opinion any fraud has been 'Committed by any person in its formation or inromotion 
or by any officer of the company in relation to the company since the formation asid 
any other matters which, in bis opinion, it is desirable to bring to the notice of the 
Court. Such further repori may Jead to the public examiauuon of a person or officer 
in accordance with Section 478 (Section 455). 

A person ordered by the Court to be examined will be entitled to obtain a copy 
of the report of the Official Liquidator at his cost and to employ an advocate to 
enable him to explain or qualify any answer given by him. The person so charged 
may apply to the Court to be exculpated from any charges made or suggested against 
him and, if he does so, it shall be the duty of the Official Liquidator to appear on the 
hearing of the application and ciil the attention of the Court to any matters which 
appear to the Official Liquidator to be relevant [Section 478 (6) & (7)J. 

The Preliminary Report mentioned above shall bt in Form No. 60 with such 
variations as may be necessary [Rule 135, the Companies (Court) Rules] 

Appointmeot of Official Liquidator : In' order that the debts and obligations of 
a company in liquidation may be satisfied, and the surplus assets distributed amongst 
the members according to their right to shares in such surplus assets, there must be 
some person to discha.'ge these duties. The peraon who does all these is called the 
liquidator. 

For the purpose of the Companies Act and in so far as it relates to the winding- 
up of a company by the Court, there must be attached to each High Court an CMScial 
Litiuidator. He is appointed by the Central Government and is a whole-time officer, 

I unless the Central Government thinks that there wtU not be sufficient work to justify 
a full-time appointment in winch case a part-time officer may be appointed. The 
Official Receiver attached to a District Court for insolvency purposes, or if there is 
no Official Receiver then such person as the Central Govemn.'iU may, by notifi- 
cation in the Qflkial Gazette, appoint for the p^niosc, shall be the Offidai Liquidator 
attached to the District Court [Section 448 (I)). Also, one or more Deputy or 
Asiisant Official Liquidators may be appointed by the Central Government so as to 
assitt the OIBeial Liquidator in diadiaiging his fhnetioa [Section 448 (1-A)]. On a 
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\ :nding-up order being mde in respect of acompwiy, the Official Liquidator ex-offieto 
shall become the liquidator of the company [Section 449]. 

The legal position of an Official Liquidator is that he is a puldic servant and an 
officer of the Court.x Such a position requires him to be honest and impartial and to 
act in the inicr?»ts of all concern [Ripon Press vs. Cheti 55 Mad. IRO]. He has such 
powers as are prescribed by Section 457. Section 4(2 requires hhn to render acoounf.r 
to the Court. He is not a ‘trustee*, in' the sense of the term. althoug.> he is sometimes 
described as such [f v parte Watktn 1857, I Dh. E. 130]. He stands in a fiduciary^ 
relationship with the company he is appointed for [Black and Co., 1872, 8 Ch. 254\. 
He is debarred from making any secret pro6t If he abuses his power and betrays 
his position, be shall be liable to make good any secret profits that he may have made 
as well as be liable to be removed by the Court. Thus, he is a trustee in the sense 
tl)|t he must act in the interests of the company, the creditors and the contributories. 
He should not a^t in bis own interest [S>Ik Srone d Halgk Moor Co. 1900, 1 Ch 167 ] 

Appoiatineat aad Powers of Prorisional Liquidator : After a winding-up petition 
has been presented, but uefore a winding-up order has been issued, the Court may 
appoint the Official Liquidator as the provisional liquidator. But prior to such an 
appointment being made, the Court is bound to give notice to the company and 
a reasonable opportunity to make its representation. The Court may, however, waive 
this notice for special reasons which must be recorded in writing. The provisi onal 
liquidator will he vested with powers of a liquidator, unless they are limited or res- 
tricted to any extent by the appointing Court. On wmding-up order having been 
made, the Official Liquidator ceases to be a provisional liquidator and the 

liquidator [Section 450]. 


Generally, provisional liquidator will not be appointed unless a. strong case is 
madL out by showing the necessity for such an appointment and unless it it proved 
that the property of the company nee^ s be taken possession of immediately [In re Day 
Docks Cooperation of London. 1888 3y rh. D. 309 : East Punjab Pictures \s. Jhabar 
Mai 1940 East Punjab 139]. His appoi tmenf « temporary and continues till the 
appointment of the Official Liquidator. he reason for his temporary appointment 
is tha, > 1 . .: must be some persons to take >ropcr custody of the company’s property 
so that its debts and obligations are met w. Ii equitably and in accordance with the 
provisions of the Act and fraudulent prefe.-ence is prevented. [In re Day Docks Co- 
operatic, sapm]. As against an order of the Court by which a, provisional liquidator 
IS either appointed or not. n application for premission to move the Supreme Court 
cannot he. as this order, being or. y an interlocatory order, is not a final order [Jhabar 
Mai vs The Pupjab Pictures Ltd.. 1949. 99 Comp. Cas. 172[. 


A liquMtotor may be removed and replaced by another, if the Court is satisfied 
ttet ^ for the general advantage of those interested in the assets of the company 
[Jte 4»hm fpton Ijd {1887) 36 Ch. D 209]. 


Po^MUnUMtar: A liquidator has thefollowiqg powen which he mast 
aetem wBh the sanction of the Court ; (i) to institute or defend any suit, proseentiao 
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or kgal proceeding, dvtl or cirmiul. in the name and on behalf ot tfa^ e«M«»pM»y (ii) 
to cany <» the bwiBess of the company, so fiar as may be neoessaiy for iia beoefipU 
wmding-up. (iii) to seD<movabie and immovable property and actkwahle daiau of the 
company by public auction or private contract in whole or in parcels, (iv) to raise any 
mon^ leqniiedt on th^ security of the assets of the company, (v) (o' do such otter 
thh^ « may be neceasary for the winding-up of a company and tte diitfibation of 
iSs-asaces [Sectioa 457 (I)]. 

^ The Court may order that the l^uidator can ezercise the above powers mtboat 
the sanction or intervention of the Court However, in such cases, the liquidator, in 
exercising the aforementioned poweii, will he subject to the control of the Court 
(Section 458) 

The following is a list of powers which he can exeicwe without the of 

the Court— (i) do all acts and to excute deeds, receipt and other documents for and 
on behalf of the company'and use for this purpose the company's seal ; (ii) to inspect 
the records and returns of the company on the files of the Registrar without payment 
of any fee ; (iii) to prove rank and claim .a the insolvency of any contnbotoiy for any 
balance against his estate and to receive dividends in his insolvency, in respect of that 
balance, as a separate debt due from the insolvent, and rateably with the other aepa* 
rate creditors ; fiv) to draw, accept, make and endorse bills of exchange, kuuB or 
promissory note in the name and on behalf of the company as if these have been 
drawn, accepted, made or endorsed by or on behalf of the company in the cour- 
se of its business ; (v) to take out m his official name, letters of administration to any 
deceased contributory and do any other acts needed for obtaining payment of inooe> 
due from the contributory or his estate and (vi) to appoint an agent to do any busi- 
ness which he himself is unable to do (Section 457 (2)]. 

All the above-mentioned powers, exercisable by the liquidator, are s u t g eet lo 
the control of the Court Any contributory or creditor mey apply to the Court in 
regard to the exercise of the powers oonfened on the liquidator (Sectkni 457 (^/J. 

A liquidator in a vohmtary winding-up. with the sanction of a special resolution 
in case of members* winding up, and. or Court or committee of inspection or (if there 
. is no such committee) of a meeting of the creditors in creditors' voluntary winding up. 
COT exercise powers specified under clauses (a) to (d) of Section 457 (1) [i e powen 
* (0 to (iv) aforementioned which are exerdseable with the sanction of the Court [Sec- 
tion 512 (I) (a)1. The exercise oftheae powers, however, will be subject to the cont- 
rol of the Court (Section 512 (2)]. The liquidator may (i) witNnit the aanetkm rdbrred 
to in Section 512 (1) (a), exercise any of the other powers given by the Act to the 
liquidator in a winding up by the Court ; (ii; e xerci s e the pow er irf'the Coart, under 
the Act, of settling a list of contribotcries whidi shall be prima faeH — Matnyt of the 
liability of the person named therein to be oontribatories (iii) exeiciae tte p o w ers of 
the CcNirt of making calls ; (iv) call general m e etin gs of tte compaiqr to tte 

sanction of the company by otdiaaiy or special lesofartioa, ns the case may require, 
or for my otter purpode he may think fit [Seettm 512 (I) (b) to (e)]. 
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A liquidator may (a) with the sanction of the Court when the company is beiof 
wound up by or subject to the supervision of the Court and fb) with the sanction of 
a tpeciai resoJuticm of the company in the case of the voluntary winding up : (i) pay 
any classes of creditors in full ; (ii) make any compromta:: or arrangement with credi- 
tors or p?noDS claiming to be creditors or having or alJeging themselvet to have any 
daim, present or future, certain or contingent ; ascertained or sounding cmly in damn* 
ges against the company or whereby the company may be rendered liable or (iii) 
oompromise any call or liability to call, debt and liability capable ol resulting in a) 
debt, and all claims, present or future, certain or coatingent, subsisting or alleged to 
subsist between th* company and a contributory or allege contributory or other 
debtor or person ap^^r bending liability to the company, and all questions in any way 
concerning or afTcctiii,; the assets or liabihties or the winding-up on such terms and 
conditions as may agrt-^ d, and take any security for the discharge of any such call 
debts, liability or claim, and gwe a complete discharge in respect thereof 

In the case cf voluntary winding-up, the powers dforementioned cxcrciseable by 
the liquidator arc subject to the control of the Court. Any creditor or c mtiibuiory 
may apply to the Court with respect to the exercise or proposed exercise of any such 
power [Section 546 (2) and (3)]. 

Thc Supreme Court may make rules under "Set^iion 643 as regards the manner 
in which the liquidator should exercise powers under clauses (uj and liu) of ^ 

546 (J) without the sanction ol the Couii “ 


Dull« ofLlq1d.lon, : The following are the mam duties of a liquidator or 
provisional liquidator, as the case may be. as contemplated by the Act. 

(I) To take into custody or und-ir his control, all the p operty effects and 
artionable clams to which the company is or appears to be entitled (Setbn 456) jfr 
this purpose, the liquidator or the provisional liquidator, as the case .nay by may bv 
wrilm. requeit the Ch«f Pre«d^y Magistrate or the District Magistrate ^itL Xse 
jtmisdiction such pro^rty. effect or actionable claims or any books of account or 
other documente^the company maybe found, to take possession thereof 
upon, the Chief Presidency Magistrate or the District Magistrate may after SlT 

the nmc to the liquidator or ihc provisional liquidator fSr etion 456 (1 A)] 

•iidlhee^of|betoiiv«i,shsU bedeemal wbcinili nniody of ita r'T' 
from the date of the wind^ up (Section 456 ( 2 )]. ^ Court as 

p.Bi»ta™noo- 
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that the liquidator should maintain diffierent books for vanoos purposes The fotass 
of the hwAt ha^e also been preacribed* In addition, the rule reqoires that restslen 
should be maintained to keep a record of seveia! routine matters, receipt and 
despatch of letters, remittances received, etc. Where the liquidator finds that the 
books of account as have been maintained by the company are incomplete, it is obti- 
gatory for him to have ihe same completed and brought up to date. 

ik AuM oTLMiaMator’s Accomiis : As has been staled earlier, Sectioii 462(1) pres- 
cribes that the liquidator shall, during his tenure of olfioe, present Co tbe Court an 
account of his receipts and payments. Rule 98 of the Companies (Cour^ Rules requF 
res the OflBctal Liquidator to iile his accounts with tbe Court twice a year, one made 
up to 31st March and the second up to SOth September, within 3 months of the 
closing of the accounts. The account should be drawn up in Form 144 of the Com- 
panies Court Rules 

Section 462(3) prescribes that the Court shall cause the account to be audited as 
it thinks ht In consonance therewith. Rule 302 of the (Zompanics (Court) Rules provi- 
des that the account shall be audited by one or more Chartered Accountants appointed 
by the Court or, if the Court so directs, by the Examiner of the Local Fund Accounts 
of the State concerned The audit shall be a complete check of tbe accounts of the 
Official Liquidator and of each of the companies in liquidation m his charge. Though 
the certificate to be appended to this account has not been prescribed it has been 
mentioned that the auditors shall check them with reference to books of account and 
give bis observations and comments on the accounts. He also must forward a certi- 
ficate of audit as well as a copy thereof to the Registrar and another copy to Official 
Liquidator (Rule 3D3). A copy of the a.'counts must be filed and kept by the Court 
and the same shall be open to inspection by any creditor, contributory or any person 
inteiested [Section 462(4)] Section 462 ( 3 ) provides that the liquidator shall cause 
the account when audited, or a summary thereof to be printed and shall send a printed 
copy of the accounts or summary post to every creditor or to every contributory. 
But the Court is empowered to dispense with tbe compliance with the provis^^n. 

laforfflatkMi as to Pendiag liquhUtkMis : Section SSI .(1) prescribes that when tbe 
winding up of a company is not cone* 'ded within one year after its commenoetDent 
^ the liquidator shall, unless exempted from so by the Central Govemmeat, 

Within two months of the expiry of such year and thereafter, until the windtqg up it 
^ concluded, at intervals of not more than one year or at such shorter interval, if ai^, 
as may be prescribed, file a statement in Form No. 148 (Rule 311, Comf^ks (Court 
Rules). The statement shall contain necessary particulars and be audited by Charter^ 
Accountant. These particulars must be with leqiect to the prooeedinp in ani 
position of the liquidation fn the cases of ^ winding up bang carried on by or under 
the snpervision of tbe Court, the aforesaid statement is to be filed in the Court but in 
the case of a voluntary winding up, it is to be filed with the Registrar. But an audit 
is not necessary in case of winding up by the Court, where provisioos of Seotion 
462 apply. 

Simultaneously with the filing of a oqpy of the statements of a cco ua t in the 
Cottit, a copy shaB be filed with the Registrar [Sectioii 331 (2)}. Any penoa 
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hiouelf in writing to be a creditor or contributory is entitled at all teasonable titmi 
on payment of the prescribed fee to inspect tbe roregoiqg statements of aocoani and (o 
receive a copy thereof or an extract therefrom [Section 531(3)]. 

(4) 7 j summon meeting of tbe crediton and co'itributories in the here* 

inafter stated under the head ‘oommittee of inspection'’ {Section (464>J. 

(3) To pay the moneys, received by him as liquidator, of any company into the 
public Account of India in the Reserve Bank of India (Section 552) and not into hn 
private banking account (Section 554). But the voluntary liquidator ia to pay the 
moneys into aachcdnled bank to the credit of^’Liquidation Acco unt ofXA Co. 
Ltd /X Cc. Pnvate l.d >X & Co." (Section 553) 


(6) To pay forthwith dividends payable to crediton, which had remained ua- 
paid fo. 6 months after the date on which they were declared and aasets rtfundable to 
any contnbutory, which have remained undistributed for six months after the date 
on which they becoii.e refundable into the Public Account of India Liqui- 

dation Account in the Reserve Bank of India in a separate account called “the Com- 
pany's Liquidation Account” [Section 555(i)}. 


(7) fo sum non meeting at such times as the contributories, by resolution, 
direct, or whenever requested to do so by not less than one-tenth in value of creditor^ 
or contributories, as the case may be [Section 4«0(3) (b)]. 

(8) To obey directions given by rcaolutions of the creditors or contributories 
or by the committee of inspection, in the administration of the assets of the company 
and the distribution thereof among its creditors [Section 460 (I)] Note that any dire- 
ctions given by the creditors or contributories at any general meeting shall, in case of 

Action 46^**** directions given by the committee of inspection 


463(2)? '“P^^ion to committee of inspection [Section 

(10) To account for secret profit made by him. 

(1 1) To be impa rt ia l betwyen creditors, membeis, etc. 

Ubcu of U« 

(13) To file period*c«l report with the Court (Section 531), 

(14) To notify on invoices thm the company « in liquutauin (Section 547) 

(15) To duly obeerve all the reqairements dm Act [Section 463 (l)J, 

(16) To partkipale in public exammation of directors, etc. (Section 4«1) 

r«m ■«. d«c 

Cammitimofimpeetimi: Either at the time of making m, onJer oftbe windimr 
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impectioii diaM be anionted ia ot&u to aet witli Uqiu^tor. In tbe cr en t of sadi 
a diractioa bebu ghten, die liqaidalor iaboond to oobvcbb a meotiaf iritlinil 
mooiths from the date of socli directioa, of the cieditor (aaoettained from the dbm- 
pany*« books and documents) with a view to detwmine mho an to be inenriiert of 
tb; committee [Section 4b4 (1)]. Widiin 14 days from the date trf* tbe creditors* meet* 
tog or such further times as extended by the Court, the liqtadator shaH ooavene a 
meeting of the ccmtributories sons to consider the decision taken at the aeditws' 
peeling in regard to the membership of tbe committee. This decbion may eilhef be 
mogether rejected or accepted with or without miy modiBcatioiB [Sabeectkm (2)1. 
If the decision taken at the first meeting is either rejected or accepted with modifica* 
tioDs, the liquidator shall be duly bound to seek tbe Court’s diroctkm as cegardstiie 
composition [Sub-sectiou (3)]. 

A Committee of inspection shall consist of not more than 12 members, 
the creditors and contributories or their attorneys. The proportioiis of tbe members 
of the committee, if not decided upon by the creditors and contributories thenBclvus. 
shall be determined by the court. Its function is to assist tbe liquidator and to 
his accounta Tbe committee must meet a* such times as it may from tinw to rim** 
appoint ; tbe liquidator or any member may also summon a meeting as and iriien he 
thinks necessary. The quorum is l/3rd of total number of members or two, which* 
ever is higher. The committee acts only if there is a quorum and by a majority mem- 
bers present. A member of tbe committee ceasm to act ; (i) when he resigns by 
not ice in writing signed by him and delivered to the liquidator ; (ii) when he is adjud- 
ged an insolvent or compounds or arranges with his cr^itors ; (iii) when he n alwent 
from five consecutive meetings of the committee without leave of those members who 
together with himself, represent the creditors or contributories ; (iv) when he is remo- 
ved by ordinary resolution of which 7 days’ notice has been given bv the cmditon, if 
here presents the creditors, or by the contributories, if he represents tbe contributories; 

If any vacancy oocurs in the committee, the liquidator must immediate^ sum- 
mon a meeting of the creditors ;; ' contributories, as tbe case may be, to fill the vacancy 
unless he thinks it unnecessary to fill in v^he vacancy and obtains the leave of the 
court in regard thereto (Section 465). A member of the committee of inspectioa is 
in fiduciary position and cannot buy any of the company’s property frooi tlw liquidn- 
tor [fit re Blmter (1937) Ch. 489] Similarly, where a member of the eommfitee 
purchases the property of a company, such a purchase was held to be bad, maamuch 
as he occupied a fiduciary position in relation to the (ximpany {Durpt Fnuad vs. 
Official Uqubhior, Bemtras Book Ltd., A.I.R. 1959 All. 196). 

Central exercisable by Ceutral Goverument aver LiqaUater : The Central Oover- 
ninent, according to the provisions container' ia Section 463. is empowned to take 
cognisanoe of the conduct of the liquidator of companies which are being wound up 
by the Court. If, on the applicarion of any creditor or contri^tory, it is fomid that 
s liquidator is not fiutbfully performing the duties and fully observiqg the require- 
ments imposed on him by tte Act, rules or othetwise Ike Gentihl Gowernment most 
enquire into file matter and ttdee such aetkm as it may think expedient Also, 



CentraJ Gomuoent may it. any time (a) require any liquidator to answer any enquiry 
in relation to any winding up in which he is engaged ; or (b) direct a local mvestiga- 
tion to be nwda into the books and vouchers of the liquidator ; or (c) apply to the 
Court to haw him eiamined on oath concerning the winding up 

Gemnf Pbwers of the Court ia the Case of Winding up by Court : (a) Under 
Section 442, after an application for winding up has been made but before an order 
for winding up is made, the cccipany may apply for stay of suits or proceedings 
pending against the company in the Supreme Court or in any High Court. Such an / 
application S acquired to be made either lo the Supreme Court or to the High Court, 
as the case may be. In aii other cases, the application is to be made to tbe Court 
having the jurisdiction to wind up the company, to restrain further proceedings in tb< 
suit or proceeding ; and the Court to which the application is so naade may stay or 
restrain tbe proceedings accordingly, on such terms as it thinks fit. This Section bc ag 
Wide in scope, its provisions would seem to apply to aiJ kinds of proceedings irrespec- 
tive of whether they are civil, criminal or revenue and also to proceeding in foreign 
Courts, [tr de. Vocatiom (foreign) {1932) 2 Ch 196]. This application for stay is la 
be made upon notice to all the parties to the suit or proceedings sought to Sc 
stayed (Rule 105, the Companies (Court Rules). 

It may be observed that Section 447 is applicable only until a winding up order 
IS made As soon as the order of winding up is made. Section 446 comes into opera- 
tion ft provides that as soon as the winding up order has been made or the Official 
Liquidator has been appointed as provisional liquidator, no suit or other legal pro- 
ceedings can be commenced Also, if any suits or proceedings are akeady pending,, 
these cannot be 4 )roceeded with against the company without the leave of tbe Court 

fb) The Court may, at any lime after making a winding-up order, on the appi*- 
cation of the Oidcial Liquidator or any creditor or contributory, and on being satis- 
fied that tbe winding- up ought to be stayed make an order staying the winding-up 
proceedings either altogether or for a limited period on such terms and conditions as 
the Court Hiioks fit (Section 466). 

(c) As early as possible after making the winding up order the Court shall 
settle a list of contributories and have the power to rectify the register of members 
in all cascft where rectification is required to be made in pursuance of the Act and shall 
cause the assets of the company to be collected and applied in discharge of its liabilities 
(Section 467). 

(d) The Court may, at any time after malchig a wiodiog-up order, require any 
coDiribuCofy or trustee, receiver, banker, agent, officer or other employee of the 
company to pay. deliver, surrender or transfer any property, books, money and papers 
in his custody or under his control to which the company is prima facie entitled 
(Section 468). 

<e) After making the winding-up order, the Court may call upon a contribut^l^ 
for the tune bmng on the list of contributories to pay any debt due to tlwT company 
from him or from the estate of the person whome he rep r es en ts, eicdastve of 
While doing to, the Court : 
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(i) ki Ae case of an rnilimited company, may allow to ibe ocmtributory. by 
way of set any money to him or to the estate he rqxrescots, from the 
company or any indepcndeiit dealing or contract with the company but 
not money due to him as a member of th^ company in respect of any dtVH 
dend or profit ; 

(ii) in the case of a limited company, may make the tike aHowaoce to any 
director or manager whose lial^ity is uQlimited or to his estate ; and 

(iii) in the case of both limited and uoUmited companieSi when all the creditors 
have been paid in full, may allow a set*off of any money due. on any 
account whatever to a contributory from the company against any subse- 
quent calls due from him (Section 469). 


(f) After a windmg>up order, and either before or after the C^urt has ascer^ 
tained the uiflBciency of the assets of the '^ompanv the Court may make a call on all 
or any of the contributories for the time being on the list of contributories to the 
extent of thc r liability, for payment of any money which the Court considers neces- 
sary to satisfy the debts and liabilities of the company, and the cost, charges and 
expen<:es of the winding-up and for thw adjustment of the rights of c<Mitributorie$ 
among themselves, and nake an order for p)aymcnt of any calls so made While doing 
so, it may take into consideration the probability that some of the contributories may, 
partly or wholly, fail to pay the calls (Section 470) 


fg) The C!ourt may order any contributory or other person from whom any 
money is due to the company, to pay the money into the public account of India in 
the Reserve Bank instead of to the liquidator. All moneys, bills, kutidiej^ notes and 
other securities so paid or delivered to the Reserve Bank in the courae of the winding- 
up by the Court will be subject to the orders of the Court (Section 471 and 472) 


(h) The Court may fix a time for the creditors to prove their debts or claims 
and may exclude those not proving within the time so fix^d from the benefit of any 
distribution made, before i! 'c debts or claims are proved (Section 474). 


(i) The Court has the duty to adjust the rights of the coatributories among 
themselves and distribute surphis among the persons entitled thereto (Section 47^. In 
the event of the assets being insufficient for paying off the liabilities of the oofl^nuiy, 
the Court has the direction to order costs, charges and expenses incurred in a winding 
up to be paid in such order of priority Utter se as the Court thinks just (Sectioa 476). 
The Court may summon before it, any time after appomtment of a provisional 
liquidator or the making of a winding-up order, any officer of the company, or person 
known to have, or suspected of having, in bis possession any property, or books or 
papers of the company, or known or suspt, ^ to be indebted to the company, or 
deeemed capable of frving informatton concerning the promotion, fotiaation, trade, 
dealings, property, bcK^ or papers or afthirs of the company fSc^tion 477 (!)] Also, 
the Court may examine them on oath [S. 477(2)]. Section 477(5) & (6) invests the 
Court with the neeemary authority to enforce the recovery of debts of the company 
or of tlie property belopgiof lo the c om p agy which is m possesrion of the officer or 
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person %o summoned. The debt or property is to be made over to the provisHNml 
liquidator or the liquidator, as the case may be. Sut* an order is to be executed in 
the same manner as a decree under the Code of Civil Procedure. 

(j) The Court may, after considering the report of the Official Liquidator that 
in his opinion a fraud has been committed by any person in the promotion or forma- 
tiwi or by any officer in relation to the company sinoe its formatkm, direct such 
person or officer to attend before it and be public!) examined as to the promotion^ ^ 
or fonnatiofi or the conduct of tbe ousiiMss of the company or as to the conduet and 
dealings as an officer thereof [Section 478 (1)]. 

Tbe Official liquidator shall take part in such ^examination and for the purpose 
muy take such legal assistance as may be sanctioned by the Court. Any creditor or 
contributory may also take part either personally or through an advocate attorney or 
pleader entitled to appear 'oefoie the Court The Court may put such question to the 
person examined as it thinks fit and the person examined will be bound to answer all 
such questic”s. Notes of such examination shall be taken down in writing and read 
over to or/bv. and signed by, the person examined and such notes may thereaftc! be 

in evidence against him, and can be inspected by any creditor or contributory at 
all reasonable times The Court may adjourn tbe examination from time to time 
(Section 478) 

(k) I*" a contributory i.s suspected of planning to quit India or otherwise to 
abscond or to remove or conceal any of his property for evading payment of call or 
evading examination, the Court may cause the contributory to be arrested and tafi^ 
kept until such time as the Court may order, and, his books and papers and movable 
property to be seized, safely kept until such tiiLc as tbe Court may order (Section 479), 

Final Wtad^ Up ; Under Rules 281 of the Companies (Court) Rules, 1959. as 
soon as the affairs of the company have been fully wound up, the Official Liquidator 
in a windiug-up by the Court shall file his final account (in Form No 146] into the 
Court and apply for orders as to dissolution of the company subject to his final 
account being passed. The applicatioa must not be set down for hearing unfi t 
the auditor completes the audit of the &ial account and files his certificate in relation 
thereto. Rule 282 provides that, upon the hearing of the application, the Court may, 
after hearing tbe Official Liquidator and any other person on whom notice may have 
been served by tbe Court, and upon perusing the account as audited, innke « n . h 
orders as it may think fit as to the dissolutioa of the compai^, the applicatioa (subject 
to die provision of th.^ Act) of tbe balance in the hands of the Official Liquidator or 
the payment thereof mto Companies Liquidator Account in the public account of 
tbe Reserve Bank and the disp^ of books and papeia of tbe company and of the 
Liquidator. 

Alter the liquidator has Sled tbe statement as aforementioned, showily the aff- 
airs of the company to have been completely wound iq> or when the Court is of the 
tqwitan that the Uqunfator caimot prooed with tbe windtqf-iqi of the company for 
funds and assets or fiv any other reason whatsoever and it is just and «—■ ^ 
thecsraimrtanoesaftiMcnsediat an order ofdiHQhitioa shonM be made^ Own the 
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Coati ihill fliak^ as order that the company be disaolved from the date of the order 
[Section 4ht (1)1 A copy of the order must be forwarded within 30 days from the 
date of the order by the liquidator to the Registrar who shall enter in his books a 
minute of the dissolutton of the company and the company shall be dissolved aooor- 
dmgiy [Section 481 (2)]. 

Elect ef DksoiatioB : **The dissolution puts an end to the esisteiice of the oom* 
pany. Unless and until it has been set aside, it prevents any jwoceediitg beinf taken 
against pmmoteis, directors, or otBjotn of the company to recover money or property 

or belonging to the company, or to prove a debt due from the company. Where, 
rne company is dissolved, the statutory duty of the liquidator towards the creditors 
and contributories is gone ; but if he has committed a breach of bis duty to any crc’ 
diior by distributing the assets without complying with the requirements of (he Act, 
he is liable to damages to the creditor’* (Halsbcry’s Laws of England, 3rd Edn. VoK 
VF Page, 370) ; Kanhaiya Lai Bhargava vs. Official Liquidator (19^5) 35 Comp 
Cas 340, 

'^Winding up and dissolution"' ’i situations differ from each other in 

following respects : 

(i) Winding-up preceds dissolution, whereas dissolution follows the former Fn 
the foimer case, the company still remains in existence, while the latter 
implies that the company is not existent any more {Employer's Liabilities 
Asntrcmce Corporation v Sedwitclr . .,.Co.^ 1927 A.G, 95). 

(li) Windir.g-up denotes and involves the liquidator's acts of realising and collec* 
ting the assets of the company, satisfying itsaebts and obligations, distribu- 
ting Its capital and surplus assets among the members of the company. But 
the dissolution comes aflter the liquidator has done all this m the winding- 
up ; ordinarily it implies that the company’s affairs have been completely 
wound up and that the company is no longer in existence [Kanhaiya Lai 
Bhargard^s Case {I96S) 35 Comp Cas 340]^ 

(hi) The liquidator, in the case of a winding up, is the representative of the com- 
pany on behalf of which lie is appointed, but on dissolution h#^ riinnot any 
more represent a person not in extstenee. Tn the first case any creditor can 
prove a debt due to him from the company, whereas it is not possible to do 
_ so after dissofution {Kanhaiya LaVs Case Suprdi. 

■N 

I ' SELF-EXAMINATION QUESTIONS 

Thew questions «ie inimded to eoaMe the student to test his knowMge before prooeedinc to 
answer the test paper. The Answers to these questions ate not requited tc be written or to be sob- 
mitied for evaluation. Answers ate given at the end. ' 

I. Is Vinding-up’ of a company synonyn. ym with its Tkukraptcy* ? 

2 Can a company whidi is unable to pay its debts, be declared bankrupt ? 

3. How long does a oomptny ooatmue its corporate esktenoe ? 

4. Wbat are, broatfly. tbe medioffa bf which the dissoiutioa of a otMqsany can 
be Inought ebout 7 
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5, Is there any difference between a defunct company and a bankrupt 
company ? 

6 Who can apply for the restoration of a defunct and a dissolved ooinpany ? 

1, What IS the litnitation period for an application in either case ? 

8 Ac(< done after dissolution but before revival (i)can be, {h) cannot be vali 
dated by the order of revival. Which is correct ? 

9 What about the acta done by a defunct company till its revival —are those 
validated t 

10. How many modes of winding-up can you conceive of ? 

11 Is It necessary to appoint liquidators in all modes of winding-up ? 

12 In administering the assets of the company, the .liquidators must first apply 
them in paymg off the debts having sUtutory priority, next in paying off 
the shareholders according to their right uuer se and then distribute the 
surplus, if any, among the creditors in their order. Is this order of dispo- 
sal of company’s assets by liquidators correct ? 

13 Can a District Court have the jurisdiction in windinit-up matters 

14. Can the following persons be called contributories to a company now under 
liquidation ^ 

(a) One who has bough* shares S months ago ; 

(b) One who has sold the shares 6 months ago ; 

(c) One who has sold the shares 1 1 years back ; 

(d) One who has sold the shares 21 years back , 

15 Some applicants consented to become shareholders of a company on the 
condition that their suggestions would be included in the memoraaduni 
and articles of assoaation Jheir suggestions were not, however, earned 
out by the promoters. But the applicants signed the usual ai^lications 
for shares wuich wer*: allotted to them and thereby became shareholders 
of the company. Their names were included in the list of contnbutories. 
Could they object to this inclusion ? 

16. What IS the extent of the liability of a contributory in the case of a company 
(i) Limited by shares ; (li) Limited by guarantee ; and (iii) Limited by gua- 
rantee but having a share capital 7 

17. The law stotes that the liability of a contributory shall create debt accruing 
due from him at the time even when hii liability commenced but payable at 
the time speciSed in calh made oo him for enforcing the liabUity. (a) What 
do you undenlaod by this pcoviakNi of la^ ? (b) What is the real impact 
of this provtsioa ? 

18. The liquidator of a company in fiqvridation finds one X*s Dame in the regisler 
of asembefs and calk npoQ X lo oontribete bis ahire, X onn tends that there 
was an hpesoaeat with Ac diiadon w!inl he Aonid be cichdcd from tbt 
fiihifai^ lo contribute. CanhisoQntaaliflwbeBiilisildT 
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19. Hie Uqiudator makes two lists of contributoriet'— list and V Kst. Who 
are mdoded in these Ifsts f 

30 The liqiddatier of a company demanded from a member the uocaUed 
amount on his share. His name was induded in Isrt as hiaabares were 
forfeited prior to the winding up. But the liquidator did not ask the present 
raembers to eootribute to the full extent of the unpaid amount of their 
chare money. In the circumstances, could the first-mcotioiied member avoid 
payment ? [Parmmm BriJ Kishor vs Fajpwm Tnading Symdhate, AJ.R 
(1936) Lak, 2261 

21 What is a compulsory wtndrng-up ? 

22. What is the elTect of the death of a contributory (a) when the oontributory 
is an individual and (b) when the contributory is a body corporate ? 

23 Is the Court bound to wind up a company in any of the drcumstances speci- 
fied in Section 433 7 

24. X 8c Co. Ltd. put a steamer and two fjats into operation for carrying on its 
business. Ouring World War I, the Government acquired thelHats and ti:e 
company could not replace them inimediately as the prices apbrl prohibitive. 
Consequently, the company had to suspend its business for more than a 
year. A petition for winding-up was made to the Court, (a) Could the 
Court grant the petition ? Muralidhar vs Bengal Steam Shtp Co Lid, 1924 
f.L./?. 47 Cal 648] (b) If, however, X & Co Ltd. failed to resume its busi' 
ness for five years and the prospectus also se med gloomy, would (he Court 
order the winding-up of the company ? [Rupa Bharti Ltd, vs. Registrar of 
Companies 1969 f Comp L,J. 296], 

25. Will the company be deemed to be unable to pay its debts in the following 
circumstances : 

(a) If a creditor of a company to the extent of Rs. 400 makes a written 
demand from the company for the repayment of the amount and the 
company has for 3 weeks neglected to pay or otherwise satisfy him. 

(b) If the amount of the debt had been Rs SOO and the compaiQr had been 
negligent in paying or satisfying the creditor for 2 weeks. 

(c) If the amount of the de)^ demanded was Rs. 500 and the company did 
not pay during the statutory period as there was a bona fide and reason- 
able dispute as to the amount of debt 

(d) As against the petitioner's demand if the company puts forward a dis- 
pute just to doak its inability to pay his debt 

(e) If executive or other process isspad of a decree or order of any court 
m favour of a creditor is returned onmtisfied partiaOy 7 

26. A oomiiaxiy reusted a peCitioa for wtudiat-iip on the grouudlfcat it was 

ubk to pay its dabli sinre its liabilities arum to Rs. whereas* 

itg aup ts ware w^ith Rs. l<^79>IOa Qa tta evidemw M ia* i was found 
Ib a i fbea e airets iaduded building and auMbiaecy. WMoal 


K 
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gad madiioery, tbe company couid ocrt carry oa butmcas. If thdr value 
is excluded, only a sum of Rs. 3.00.000 would be available to diadiafie the 
debts. Would tbe company succeed (Sree SAamnagar Sugar Mi/bvx 
Dhannat^ya Nadar^ A^LR, 1970 Mad 20J)* 

21, A company was mcxHporaled for the puipose of manufacturuig tubkr 
furniture, children*! toys etc. It spent a substantial part of ils subscribed 
capital on fixed assets. It borrowed a sum of Rs. 3 laUis from a bank for 
DTOvidtna working capital As the company was imable to pay back xhia 
loan otherwise, the stock-in-trade, plant and machineries of the company!!^^ ^ 
had to be sold out in execution of a decree obtained by tbe bank. Would 
it be just and equitable to wind up the company in the drcumstances ? 
[Davco Products Ltd vs Rameskwarial AIR, 1954 Cal 1954] 

28. Suppose there has been u Joss of substratum but the members do not ask 
for winding-up of tbe company The company earned on. in the circums- 
tances. with the other objects of tbe memorandum. Would it be proper? 

29 A majority of the shareholders at a meeting is in favour of wmding-up On 
this basis, the company presents a petition for winding up. Can the 
Court pass an order for winding up 

30. Can the following persons file a petition for compulsory winding -up of a 
company 7 

(a) A secured creditor 

(b) A debenture-holder 

(c) A trustee for debenture-holders 

(d) A contingent or prospective creditor 

(e) A contributory when the number of members has fallen below tbe 
statutory minimum. 

(f) A Regktrar cn nil grounds mentioned in Section 483. ^ 

(g) A Registrar on tbe^ permissible grounds mentioned m Section 433 
without prior sanction of the Central Government. 

31 . A transfer was executed, stamped and dated in June. 1967. 1 he company 
registered it only in October, 1968 A contributory presented a petition 

tn December. 19W for w;inding-up of the company. Would the petition be / 
sustainable ? (Re Gatiapardo Ltd (1969) 2 Ail E,R, 334), 

32. What n the date of commeocenieilt of wiad{Qg»t 4 > by Court : 

(a) where a reaoliition has been passed by the company for voluntary 
winding-ap before the presentation of petition for windu^-itp by 
Court ; 

(b) where such a tesdation for vowiiitnfy nra 

31. Does the wim&iriip ordwr onmiiNiie c notiotof dlichariB totheoffioen 
nud em ploy m of ^ eompmt ^ 
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34. According to Section 446, when the winding-up order has been made or 
the official liquidator has been appointed as provisional liquidator, no suit 
or other legal proceeding can be commenced or if pending at ffw date of 
the orde-, shaff be proceeded with against the company excq^tt by leave of 
Court and subject to terms imposed by it. Does this provWon affect the 
following transaction ; 

(a) A private sale outside the Court by public auction by a mortgagee ; 

(b) A defendant’s plea of set-off or counterclaim in defence ; 

(c) Proceeding by persons out of jurisdictkm in a foreign country ; 

(d) A claim petition by a third party where, a company in winding-up has 
attached the property of a judgment-debtor ; 

(e) Proceedings for assessing a company to income-tax under the Income- 
tax Act ? 

35. Can re-assessment proceeding by the income-tax authority be commenced 
or continued without leave of the Court ? 

36 When can a secured creditor be outside the jurisdiction of the Court in 
winding up ? 

37. An official liquidator has been appointed as provisional liquidator by the 
Court. In the circumstances, (a) what should the company do and (b) 
within what time-limit ? 

38 If the company does not discharge the duty referred to in Question 37. can 
it escape punishment ? 

39. Why is it necessary for an official liquidator to be honest and impartial and 
to act in the interests of all concerned ? 

40 (a) What is the tenure of official of a provisional liquidator ? 

(b) Is a provisional liquidator invariably appointed ? 

41. Of the propositions comprised in the following sUtements, state which is 
correct ; 

(a) The Court (i) may, (ii) may not, order for the appointment of commit- 
tee of inspection to act with the liquidator. 

(b) The said committee may consist of (i) 12 members (ii) any number not 
less than 12 members (iiij any number not more than 12 members. 

(c) Member of the committee are to be determined (i) only by the credi- 
tors at their meetiiig (ii) only by the contributories at their meatii^ 

(d) In case of dispute as to the memh;''rs of the committee of inspection 
bt.tfw*n creditors and contributories, (i) the liquidator can resolve it 

^ (ii) the Court can resolve it 

(e) TTie quorum for the committee is 0) l/3fd. (ii) ydth, (iiD3A4th of the 

total nnmlior of m ea a b ers (is) Of 2 w hich efw iT is highaf ; 

(f) vneancy (0 ■eed not be, (ii) need bw •■■d 
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ANSWERS : 

(1) No. (2) No. (3) Until It is dissolved according to law ; (4} By getting the 
company’s name struck off the register through iiegistrar, by order of Court or under 
Section 396 or by winding-up ; (5) Yes ; (6) Company or any creditor or member of 
defunct company ; liquidator or other person appearing fo the Court to be interested 
in case of dissolved company ; (7) 20 yea-s, in case of defunct company and 2 years 
in the other ; (8) (n), (9) Y.-s . (10) Three ; (1 1) Yes ; (12) No ; (13) Yes, if the 
company has a paid up capital of less than Rs. 1 lakh; (14) (a) Yes ; (b) Yes : 
(c) No ; (d) No ; (15) No ; (i6) (i) Amount remaining unpaid on bis" shares ; (iip 
Amount undertaken to be contributed ; (iii) Guaranteed amount Plus the amount 
remaining unpaid on his shares ; (17) (a). The liability of a contributory is a debt 
but It becomes due only when a call is made ; (b). To give the liquidator a new cause 
of action which the company might not have ; (18) No ; (19) Present members in ‘A’ 
list past members in ‘B’ list ; (20) Yes ; (2)) Wind in "-up at the orde"- ofthe Court 
(22) (a) Liability devolves on legal representative ; (b) Liquidator to be the contribu- 
tory : (23) No ; (24) (a) No — indication as to company’s non-intention to start 
business being absent ; (b) Yes (25) (a) No; (b) No; (c). No; (d). Yes ; (e) 
Yes ; (26) No— The test being whether the existing liability would be pa-d by it while 
continuing to cairy on as a company ; (27) Yes — loss of substratum ; (28) Yes. (29) 
No, because special resolution essential. (30) Yes (a), Yes ; (b) Yes , (c) ; (d). No, 
without the' leave of the Court being obtained, (e), Yes (f) No— Section 433 (a) 
being excepted ; (g) No ; (31) No, as the contributory had not held the shares for 
6 months dunng 18 months vide (Section 439 (4)] (b) ; (32) (a). Date of the reso- 
lution ; (h) Date of presentation of the petition for winding-up ; (33) Yes, except 
when company’s busineis is continued; (34) No ; (35). If lie realises hk security 
without Court's intervention. (37)(a}. Delivery of the statement of affairs »n pres- 
cribed form fo the Ollicial Liquidator (b) Within 21 days of the appointment ; (38) 
No ; (39) Because of his being a public servant and an officer of the Court ; (4o) (a). 
From the presentment of the petition till the making of tlm winding-up order ; (b) 
No, except in urgsnt necessity ; (41) (a), (i) ; (b). (i) (ii) ; (c). Both ; (d). (e). (i) 

& (iv) ; (f> Both. 
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Voluntary Winding up 

The object of a voluntary wjnding-up is to enable the members and credi- 
tors to settle their affairs among themselves wjthout seeking the assistance of the 
Court but they may apply to the Court for any directions or orders if and when 
necessary (Section 518) A voluntary winding-up does not, necessarily, imply that 
the company's business has ceased since such a winding-up also may be necessary 
in the case of reconstruction or amalgamation of a company. 

A company may be wound-up voluntarily under Section 484, according to 
the following procedures ' 

(a) By passing an ordinary resohidon at a general meeting in any of the 
following circumstances (i) when the period (if any) fixed for the 
duration of the company by its Articles has expired, or (ii) when the 
Articles provide for the dissolution of the company on occurrence 
of an event and the event has occurred if a company is formed to 
construct a particular bridge, and the Same has been built. 

(b) By a special resolution : When the company for any reason which 
need not be disclosed, decides that it should be wound up voluntarily. 
A company may be prosperous, yet it may desire to wind up its affairs 
as a matter of convenience. It can do so if it passes a special resolution 
to that effect. 

The members of a company cannot be divested of their right to pass a 
resolution calling for a voluntary winding up by including in the Articles a 
special provision m this regard, because such a provision would be repugnant to 
the express provisions of this Act. Notices of the meeting, where it is inten- 
ded to propose an ordinary or a special resolution, as the case may be, must 
be given, and the meeting should be held in the manner laid down by the Act 
and the Articles of the company Upon the pasting of a resolution for voluntary 
winding up, the company must, within 14 days thereof, give notice of the reso- 
lution by advertisement in the Official Gazette, and also m some newspaper cir- 
culating in the district where the registered office of the company is situated* 
(Section 485). A printed or typewritten copy of every winding up resolution 
passed in pursuance of Section 484 (duly certified under the signature of an 
officer of the company) must, within thirty days after the passing thereof, be filed 
with the Registrar who shall record the same (Section 192). 

Commencement of Voluntary Wwding-up : 

Voluntary winding-up is deemed to have commenced at the time when the 
resolution for the voluntary winding-up is passed (Section 486). Even if the 
company is subsequently wound up by the Court, the commencement of the 
winding-up would be taken to be as from the date of the passing of the resolution 
(Section 441). 

Effects of voluntary winding-up : With the commencement of voluntary 
winding-up, the following situations arise : 

(i) The company ceases to carry on its business except for the purposes of 
beneficial winding of such business (Seetion 487). It still maintains its corporate 
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personality and its corporate power, until it is dissolved (Section 487). This is so 
even if the Articles provide to the contrary {Hjri Prasad Jayantilal & Co. v. LT,0. 
Ahmedabad A, /. R. (1966) S. C. 1481). The liquidator represent the company in 
liquidation and he functions as its agent for purposes of winding-up Official 
Liquidator v Commissioner of Income Tax ( 1971 ) 41 Comp, Cas, 226. ' 

(2) Any transfer of shares made without the sanction of the liquidator is 
invalid and any alteration in the status of the members made after the com* 
mencement of the winding up is void (Section 536) 

(3) On the appointment of a liquidator under Secion 400 or 502, as the 
case may be, the powers of the directors, or managing or whole time director, or 
manager cease except m so far as the company in general meeting or liquidator, 
may sanction that the same be continued or for the purpose of giving notice of 
liquidator's appointment to the Registrar under Section 493. In the event of a 
creditors’ winding up, the powers of directors cease except in so far as the Com- 
mittee of Inspection, or if there is no such Committee, the creditors in general 
meeting may sanction that the same may be continued (Sections 491 & 505). 

(4) Every invoice, order for goods, or business letter issued by or on 
behalf of the company or a liquidator or a receiver or manager, m which the 
company’s name appear must contain a statement that the company ^is being 
wound up (Section 547) 

(5) As to whether a voluntary winding-up discharges the servants of 
the company, it would depend upon whether the business of the company has 
ceased or is being continued Thus, it would depend on the facts of each case. A 
voluntary windmg-up coupled with immediate cessation of the company’s busi- 
ness has been held to operate as a dismissal of the company’s servant’s (Reigate 
V Union Mfg Co (1918)1 K B 592 (Ch )]. 

(6) Suits and other legal proceedings against the company are not auto- 
matically stayed but an application may be made by the liquidator or any creditor 
or contributory to the Court to determine any question arising in the winding 
up, e g enforcing of calls, staying of proceeding or any other matter. Gener- 
ally, such an application can be made for exercising all or any of the powers 
which the Court might exercise, if the company was being wound up by the 
Court (Section 518) 

(7) A voluntary winding up shall not be a bar, inter aha, to the right of 
any creditor or contributory to have the company wound up by the Court; but in 
the case of such an application the Court shall have to be satisfied that the 
rights of the creditors or contributories or both would be prejudiced by a volun- 
tary winding-up (Section 440). 

The position of various parties : 

Shareholders and contributories : A shareholder of a company is liable 
to pay the full amount on the shares held by him but nothing more. This liabi- 
lity continues even after winding-up ; but for the purposes of winding-up, he is 
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described by the Act as a contributory. Prior to the winding-up, the liability 
of a shareholder to the assets of the company is measured by the contractual 
obligation arising from membership. However, winding up creates a new cause 
of action for the liquidator and the liquidator can demand of him the payment 
of the unpaid calls even if they had become time-barred before liquidation 
East Bengal Sagar Mills Ltd. 1982). 1 Cal 132]. The liability arises from the 

fact that his name appears on the register of members (K. L. Goenka S. R. Majum^ 
dar (1958) 28 Comp. Cas. 536) According to Section 429, the liability of a 
contributory shall create a debt accruing due from him at the time when his 
liability commenced, but payable at the time specified in the calls made on him 
for enforcing that liability (by the liquidator) Thus, the liability of a contri- 
butory, though commencing at the date of the winding-up, is only contingent 
during the winding-up, since until a call is made, it is nothing more than a mere 
liability to contribute, if necessary, to the assets of the company for payment 
of the debts due to its creditors and expenses of the winding-up. Such liability, 
however, creates a debt under Section 429 and it does not become payable until 
a call is made. It may be noted that the liability under this Section stands 
in striking contrast with the liability of a shareholder under Section 36(2) 
according to which all moneys payable by any member to the company under 
the memorandum or Articles shall be a debt due from him to the company. 
The debt under Section 36(2) arises ex- centra ctu, whereas the debt under Section 
429 arises ex-large ^i.e. as a result of the statute on the company going into 
liquidation. Thus Section 429 gives the liquidator a new cause of action which 
a company itself might not have. 


The estate of the deceased shareholder is liable to the same extent as it 
would have been if he had been alive (Section 430). Section 431 lays down that if 
a contributory becomes insolvent after the commencement of the winding-up, 
he becomes as stranger to the company; although his name remains on the list 

ofcontributories, his assignee in insolvency represents him for all purposes and 
IS to be deemed a contributory. Under Section 432, where a body corporate 
which IS a contributory in Itself ordered to be wound up, either before or after 
It has been placed on the list of contributories, the liquidator of the body cor- 

porate shall represent it for all the purposes of winding up of the company and 
shall be deemed a contributory. 

, . . A o” the A list of contributories is liab le to the extent to 

which his shares are not fully paid up. But the liability of a member on the B 
list arises only in certain specific circumstances, mentioned in Section 426. The 
A list comprises the present members and the B list the past members, who 

^P- A past member 

s liable to contnbuw only when the present members have been unable (to satisfV 
the contribution required from them in respect of their shares. 

A person who is both a contributory and a creditor of the company (in 
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respect of <]ividends, profits or otherwise), cannot set off the debt due and owip^ 
from the company against his liability for calls even if there is an express agree- 
ment to do so. In other words, the contributory has to make his contribution to 
the assets of the company without any right to claim a set-off ip regard to the 
amount due to him from the company (Pure Milk Supply Co. Ltd. vi Hari Singh 
A.I.R. {1963) Punj 22). 

\ 

In addition to the aforesaid liabilities, Section 536 imposes a sort of res- 
trictions on the members, namely that in the case of voluntary winding-up. no 
transfer of shares except transfers made to or with the sanction of the liqui- 
dator shall be made and that every alteration in the status of the members after 
the commencement of such winding up shall be void. In the case of winding up 
by or subject to the supervision of the Court, every disposition of the property 
including actionable claims of the company and every transfer of shares or 
alteration in the status of its members made after the commencement of the 
winding up shall be void unless the Court otherwise directs. 

Creditors : A company can never be declared insolvent, although it may 
have become insolvent in the sense that it is unable to pay its debts. Where a 
solvent company is being wound up all debts payable on a contingency and 
claims against the company present or future, certain or contingent, ascertained 
or sounding only in damages, arc admissible to proof against the company, a 
just estimate being made as possible of the value of such debts or claims 
as may be subject to any contingency or may sound only in damages or for 
some other reason may not bear a certain value (Section 528). As regards the 
rights of the creditors of a company which is being wound up for its inability to 
pay its debt, the same rules prevail as in the case of insolvency law in 
respect of debts provable, the valuation of annuities and future and contin- 
gent liabilities and the respective rights of secured and unsecured creditors 
(Section 529). 

The secured creditor may rely on the security and ignore the liquidation 
altogether, or value his security and prove for the balance of his debt, or give 
up his security and prove the whole amount. Unsecured creditors are paid in the 
order prescribed by Section 530. Preferential creditors are paid first; liability 
for dividends is satisfied only if claims of outsiders are fully met. 

Employees : A winding up order by a Court operates as a notice of dis- 
charge to employees and officer of the company, except when the business of 
the company is continued [Section 445 (3)]. A voluntary winding-up which invol- 
ves a discontinuation of the business also operates as a discharge, and may also 
give rise to a claim for damage where there is an agreement for employment 
for a fixed time (Reigete v. Union Manufacturing Company (1918) LK^B. 592]* 

Types of Voluntary winding-up : There arc two types of voluntary 
winding up viz. members’ voluntary winding-up and creditors’ voluntary winding** 
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up. Where the directors are in a position to make the statutory rkclaratioii of 
solvency required under Section 488 of the Act the winding-up would be con- 
ducted as a Members' voluntary winding-up and would be controlled by the mem- 
bers themselves ; the creditors would have no voice in the proceeding. If the 
directors do not make such a declaration, the winding-up would be conducted 
as a Creditor' vohmtary wmding-up and the creditors shall have a controlling voice 
in the procedure. In both the cases, the process of liquidation would be nor- 
mally conducted without reference to the Court ; although the Court shall have 
the power to determine any matter the liquidator or any creditor or contribu- 
tory might refer to it. 

Members' voluntary wmding-up — declaration of solvency : In respect of a 
members’ voluntary winding-up, two directors, where there are only two direc- 
tors, and a majority of directors, where there are more than two, should make a 
declaration, called “declaration of solvency,” in Form No. 149 pursuant to Rule 
313 of the Companies (Court) Rules. 1959 verified by an affidavit. In the declara- 
tion, the following matters are required to be stated, namely, (i) that they have 
made a full enquiry into the affairs of the company, and (n) that having made 
such enquiry, they have formed the opinion that the company has no debts or 
that it will be able to pay its debts m full within a period not exceeding three 
years from the commencement of the winding-up. To be effective : 




(b) 


It must have been mude and filed with the Registrar within the five 
weeks immediately preceding the date of passing of the winding-up 
resolution ; and ^ 


It must be accompanied by a copy of the auditor’s report on the 
profit and loss account of the company for the period commencing 
from the date of the Jast account to the latest practicable date imme- 
diately before the making of the declaration and the balance sheet 
of the company made out as on the last-mentioned date and, also 
embodies a statement of the company’s assets and liabilities as at 
that date. The report of the auditor must be prepared, as far as 

‘"the manner laid down by the Act (Section 
488) This accompaniment is intended to be an additional safe- 

gU3rd. 


Unless the above mentioned conditions are complied with, resolution 
passed for voluntary wmding-up would be invalid and the members’ voluntary 
wanding-up cannot be effected (S.P, Bkargava v. Rameswar A.I.R. {1952) M.P.3), 

Where the declaration of solvency is made by the directors with out anv 

declaration, It would render them liable to imprison- 
which may extend to 6 months and or to pay a fine exceeding Rs. 5.000. 

77 pursuance of such a resolution within a period of 

-7 ‘‘"t its debts are neither paid off nor 

provided for in full within the period specified in the declaration, U would be 
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|>resuz»ed, till tbe contra is shown, that the directors did not have feasonabie 
ground to form the opinion as to company’s solvency [Section 488 (3) & (4)], 

Creditor's Volmtary Winding up ; T^herc the declaration cf solvency, 
referred to under memberJs voluntary witiding*up has not been made by the direc- 
tors and filed with the Registrar, the winding-up is known as a creditor's voluntary 
winding-up [Section 488(5)]. 

Procedure: The procedure applicable to the two types of voluntary 
winding-up is somewhat different. The provision under Sections 490 to 498 
are applicable to a members* voluntary winding-up and provisions under Sections 
500 to 509 are applicable to a creditors’ voluntary winding-up, whereas Sections 
511 to 521 apply to both types of voluntary winding-up. 

Procedure of members' voluntary winding-up : The procedure for a members’ 
voluntary winding up of a company is narrated below : 

(i) At the Board’s meeting, the directors have to make a declaration of 
solvency under Section 488 of the Companies Act in Form 149 of the Companies 
(CourO Rules and Forms. If there are more than 2 directors, then 'the Said 
declaration must be made by majority of them. This declaration has to be filed 
with the Registrar of Companies together with the auditor’s report on the 
balance sheet and profit and loss account or income and expenditure account of 
the company made up to the date of the Board’s meeting, the lime limit for 
such filing being 5 weeks before the passing of the resolution for the winding-up. 

(ii) Next, the company hrs to pass at its general meeting a special resolu- 
tion called “resolution for voluntary winding-up” (Section 484). At this very 
meeting or at any meeting subsequent thereto, one or more liquidators are to 
be appointed by the company ; also hiS or their remuneration, if it is to be given, 
should be fixed at the said meeting vSection 490). 

(iii) Under Section 485, Tthe aforesaid resolution to wind up the com- 
pany volantanly has to be published in Official Gazette as also in a newspaper 
circulating in the district where the registered office of the company is situated. 
This publication is required to be made within 14 days of the passage of the 
resolution. 

(iv) Under Section <93, the company has to give the notice of the 
appointment of the liquidator to the Registrar. This notice is to be given in 
form No. 36(b) of the Companies (Central Government’s) General Rules and 
Forms. The liquidator has also to separately notify the Registrar, under Section 
516, about his appointment. 

(v) The liquidator is then required to do the following things, namely, 
speedy realisation of assets preparation of list of creditors, admission of proof, 
settlement of lists of contributories, making of $uch calls as are necessary, 
payment to secured creditors, of costs includii^ the liquator’s own remuiterat- 
ion, payment of preferential claims and distribution of the surplus pre rate amongst 
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the contributories after meeting all the claims of creditors and after adjusting 
all rights and claims. For resolving any doubts and difficulties, application may 
be made to the High Court. 

(vi) Duty of liquidator to call general meeting . In the event of a voluntary 
winding-up being continued for more than a year, the liquidator shall call a 
general meeting of the company at the end of the first year from the commence- 
ment of the wmding-up and at the end of each succeeding year within three 
months from the end of each year or such longer period as the Central Govern- 
ment may allow. Also, he shall lay before the meeting an account of his acts 
and dealings and of the conduct of the winding-up during the preceding year 
together with a statement in Form No. 153 (pursuant to Rule 328 of the Com- 
panies (Court) Rules, 1959] containing stipulated particulars in respect of win- 
ding-up proceedings and the position of the liquidation. Any failure ^on the part 
of the liquidator in complying with these provisions shall render him liable to 
fine to the extent of Rs 100 in respect of each failure (Section 496). The liqui- 
dator has to keep all moneys in a scheduled bank ; he must strictly adhere to 
the provisions of Section 553 and Rules 324 >to 326 of the Companies (Court) 
Rules. 


Where the winding-up of a company is not concluded within one year 
after its commencement, Section 551 requires that a statement by the liquidator 
in Form 153 of the Companies (Court) Rules, should be filed with the Registrar 
within 2 months of the close of such year (if he is not exempted from so doing by 
the Ceneral Government) and thereafter until the winding-up is concluded, at 
intervals of not more than one year or such shorter interval as may be prescri- 
bed The statement should be audited by a chartered accountant 

(vii) Final meeting and dissolution ■ When the winding-up is complete, 
the liquidator shall, subject to the provisions contained in Section 98, make 
up an account of the winding-up which must show as to how the wmding-up 
has been conducted and the property of the company has been disposed 
of ; also he shall call a general meeting of the company to place before it 
the account [Form No. 155, pursuant to Rule 329 of the Companies (Court) 
Rules]. Such a meeting is required to be called by advertisement which must 
specify the time, place and object and be published, not less than one month 
before the meeting, in the Official Gazette as well as some newspaper circulating 
in the district where the registered office of the company is situated. Besides, he 
shall, within one week of the meeting, send to the Registrar and the Official 
Liquidator a copy of the account and also a return to each of them as regards 
the holding of meetii^ and of the date thereof [Section 497 (2) & (3)]. Where 
the meeting is not held for want of quorum, [the liquidator shall, instead of the 
said return, make a return, to the effect that the meeting was duly called but no 
quorum was present thereat [Section 497 (4)]. Upon receiving the account and 
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^ «ut^9ectio«^ m iih < lUifisimi:; 
triy register them, with a view, to touring thdt tlic wjiutti«^p pioem 
compames (which have beeo voluntarily wound up) should not be conducted in 
a manner prejudicial to the interest of the shareholders or to the public. 

Ou receipt of the final statement of accounts and the returns from the 
liquidator* the Official Liquidator shall make a scrutiny of the books and papers 
of the company. For the purpose, he shall be provided with all reasonable 
facilities by the liquidator and all officers (past and present) of the company. 

, Where the Official Liquidator, after scrutiny of the returns and account, 
reports to the Court that the affairs of the company have not been conducted in 
a manner prejudicial to the interests of its members or to public interest, the 
company is deemed to have been dissolved from the date of the submission of 
the report. 

If the Official Liquidator, on such a scrutiny, reports to the Court that the 
affairs of the company have been conducted in a manner prejudicial to the interest 
of its members or the public, the Court shall direct the Official Liquidator^ to 
make a further investigation into the affairs of the company, and for that pur* 
pose, he shall be invested with all such powers as the Court may deem fit [Section 
97 (6A)]. On receipt of the report as regards further investigation, the Court 
may either make an order that the company shall stand dissolved with effect 
from the date which it shall specify or shall make such other order as the circum- 
stances of the case might justify [Section 497 (6B)]. 

Creditors* voluntary winding-up : 

(1) The creditors of a company would be mainly concerned if the com- 
pany arrives at the decision that it should wind up itself because of its inability 
to meet its hbilities. The company in that case must call a meeting of the cre- 
ditors to be held on the day or the day next following the date on which there is 
to be held a general meeting of the company at which the resolution for volun- 
tary w'inding-up is to be proposed [Section 500 (1)], 

(2) Notice of the meeting is to bp sent to the creditors and it must also 
be advertised once at least in the Officii 1 Gazette and 'once at least in two news- 
pj pers circi h ting in the district where the registered office of the company is 
situated [Section 500 (2)]. 

At the meeting, of the creditors, the Board of Directors must cause a full 
statement of the position of the company’s affairs, and a list cf the company’s 
creditors and the estimated amount of their claims, to be laid before the meeting 
cf creditors. The Board of directors also\ must appoint one of their members 
to preside over the meeting [Section 500 (3)]. 

If the meetieng of the company for passing the winding-up resolution is 
adjourned and at the adjourned meeting the resolution is passed, then any reso- 
lution passed at the creditors, meeting, though prior in date to that for winding- 
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up, wtMild nevertheless be valid ansd effective as if it had been passed After the 
passing of the winding-up resolution [SectionSOO (51]. 

The resolution passed at the creditors’ meeting shall be notified by the 
company to the Registrar within ten days of the passing thereof (Section 501). 

In a creditors’ voluntary winding-up, the creditors and members appoint 
a liquidator in their respective meetings. If different persons are nominated, 
the creditors’ nominee shall become the liquidator. However, any director, 
member or creditor may, within seven days after the nomination has been made 
by the creditors, apply to the Court for an order directing that the company’s 
nominee shall be the liquidator instead of, or jointly with, the nominee of the 
creditors or appointing the Official Liquidator or some other person than the 
creditor’s nominee (Section 502j. 

(3) If a vacancy occurs by death, resignation or otherwise in the office of 
a liquidator (other than the one appointed by, or by the direction of the Court) 
the creditors in general meeting may fill in the vacancy (Section 506). 

Committee of Inspeetion : 

(4) The creditors at the first meeting under Section 500, or at a subse- 
quent meeting may appoint a Committee of Inspection consisting of not more 
than five persons (Section 503). The members of the Committee are to be 
nominated by the company at a general meeting. If any of the nominees is not 
acceptable to the creditors, they may by resolution choose any person in bis 
place. However, the Court is empowered to direct otherwise. 

(5) The Committee of Inspection and, if there is no such Committee, 
the creditors, may fix the remuneration of the liquidator. If they do not fix the 
remuneration, the Court would do so (Section 504. Section 465 (2) to (10) 
applicable to Committee of Inspection appointed in a compulsory winding-up 
will also apply to the Committee under Section 503, subject to such rules as may 
be made by the Central Government [Section 503 (5)]. 

(6) Duty of liquidator to call general meeting : 

Where the voluntary winding-up continues for more than a year, the liqui- 
dator must call a general meeting of the company, as in the case of members’ 
winding-up as well as a meeting of the creditors at the end of the first year of 
the commencement of wmding-up within three months from the end of each 
year or such longer period as the Central Government may allow. Such a meet- 
ing also must be called at the end of each succeeding year in the same manner. 
The liquidator must lay before the meeting an account of his acts and dealings 
and of the conduct of the winding-up during the preceeding year and also a 
statement in Form No. 153 pursuant to Rule 327 of Companies Court) Rules 
(Section 508). 

(7) Final meeting and Dissolution : 

As soon as the affairs of the company have been wound up, the liquidator 



AmA - <a) iaate up an account oC tbe winding’-up aliowmg how Winding^tp 
has been oondnot^ and the property of the company has been dimmed 
in F<nrm No, 155, [pursuant to Rule 329 of the Companies (Court) Rules}, 
and (b) call a general meeting of the company and a meeting of the creditors 
for the purpose of laying the account before the meeting and * giving any 
explanation thereof. 

N.B, To provide for the scrutiny of the records of a company which is being 
wound up voluntarily by the creditors^ provisions have t^en made in sut^ 
Sections (5), (6), (6A) and (6B) of Section 509 which are identical with 
those contained in the corresponding sub-sections of Section 497 which 
have been discussed earlier in the Study Paper. 

Steps to be taken in a case where the company is solvent bat 
the business for which it was formed has been completed : 

(a) Prepare a statement of its assets and liabilities [Section 488 (2)]. 

(b) Prepare and file with the Registrar of Companies a statutory declara- 
tion by directors that Ac company Will be able to pay its debts in 
full within such period not exceeding Aree years from Ac commence- 
ment of Ae winding-up as may be specified in Ae declaration. 

This must be done within five weeks before the date of the passing of Ae 
winding-up resolution, and must be delivered to Ae Registrar before Aat date. It 
must be accompanied by a copy of the report of Ac auditors of Ac company on 
the profit and loss account of Ae company (for the period commencing from Ac 
date up to which Ae last such account was prepared and ending wiA Ae latest 
practicable date immediately before the making of the declaration) and the 
balance sheet of the company (made out as on the last-mentioned date!. It must 
also embody a statement of Ae company's assets and liabilities, as at Aat date 
Section 488 (3)]. 

(c) Call a general meeting of the company to pass a resolution for the 
wmding-up of Ae company (Section 484). As to resolution, it should 
be in accordance with the provisions of Section 189 (1). 

(d) Hold meeting of shareholders in accordance with notice so as to pass 
the resolution referred to in (c) above. 

(e) Appoint liquidator for the purpose of winding-up Ae affairs and 
distributing the assets of the company (Section 490). 

(f) The company must give notice of appointment cf liquidator to Ac 
Registrar of Companies (Section 493). 

Duties and Responsibilities of Liquidator In Creditots" Voluntary Winding-up: 
The liquidator in a creditors’ voluntary winding-up administers the company in 
very much the same way in which the directors administer it before the commence- 
ment of winding-up. In so far as that the liquidator can be rightly described 
as Ae agent of the company. 

\ 

The liqiuidator owes certain duties towards the creditors and contributories 
under the statute, including Aat of administration of the assets of the company. 



12 


Tbew he holds in trust for them. To this extent be w 'a mam «st 

discharge his fiduciary duties honestly and faithfully. If he neglects these A.ties. 
he may be held personally liable by the party prejudiced or by misfeasance 
proceedings, under Section 543. Thus the liquidator in a creditor’s voluntary 
winding-up has a dua/ status both as agent and trustee. 


Like any other liquidator, it is also his duty to take into his custody or 
under his control all the property, effects and actionable claims to which the 
company is or appears to be entitled. To discharge this responsibility, it is is 
duty to take the aid, if need be, of the Chief Presidency Magistrate or the District 
Magistrate within whose jurisdiction the aforesaid property, etc., are found 
(Section 456). 


As regards the distribution, on realisation, of the assets of the company, 
the liquidator is under an obligation to apply such assets subject to the provi* 
•ions of the Act as to preferential payments in satisfaction of its liabilities pari 
passu. He must therafter distribute the residue tinong the members according 
to their rights and interests in the company (Section 511). For the purpose, 
the liquidator has to ascertain the assets and liabilities of the company and 
draw up a scheme of distribution. 


It is the liquidator’s duty to compel the directors or the officers of the 
company in liquidation to supply him with a statement as to the affairs of the 
company verified by an affidavit containing the particulars relating, inter aha to i 

(j) the assets of the company, stating separately the cash balance in hand 
and at banks and the negotiable securities held by the company ; 


(li) its debts and liabilities ; 

(iii) names, residence and occupations of all creditors and amounts stand- 
ing to their credit together with dates and amounts of securities 
given therefor ; and 

(iv) debts due to the company and the amount likely to be realised on 
their account (Section 51 1 A read with Section 454). 


Within 30 days of his appointment, the liquidator is duty-bound to 
publish his appointment in the Official Gazette and notify the same in the 
prescribed form to the Registrar (Section 516). 


On the detection of a fraud having been committed by promoters, directors, 
etc., It is the liquidator’s responsibility to invoke the aid of Section 519 and 
iipply to the Court for the public examination of them. 

For the determination of any question arising in the winding-up or for 
getting the rights and powers of the Court regarding enforcement of calls, staying 
of proceedings or other matters exercised by it, it is the rcponsibility of the 
liquidator to apply to the Court (Section 518). 

Where the voluntary winding-up continues for more than a year* the 
liquidator must call a general meeting of the company and a meeting the 





of Hwfifit of ik$ ^xmuroBCemetti ^ iR^inifup and 
at tha^nd of ancoaedmf yean or a$ sodn tlmtlalter M 
withia } moatbs frofbtheend of the year or sudi loager paHod as die Central 
Oovemment may allow. The liquidator must lay before the meetmgs an aceount 
of his acts and dealings and of the conduct of the winding!*u|> during the 
preceding year and also a statement in^Fonn No. 1 S3 pursuant to Rule 327 of 
Companies Court) Rules (Section 508). 

As soon as the affairs of the company have been wound up, the liquidator 

shaU : 

(a) make up an account of the winding-up showing how the wfoding-up 
has been conducted and the property of the company lias been 
disposed of, in Form No. 155 [pursuant to Rule 329 of the Compsniet 
(Court Rules)]; and 

(b) call a general meeting of the company and a meeting of the creditors 
for the purpose of laying the account before the meeting and giving 
any explanation thereof. Besides, the liquidator, within one week 
from the date the meeting is held, must send to the Registrar and 
the official liquidator a copy of each of the account and also a return 
to each of them regarding the holding of the meeting and of the date 
thereof. Where the meeting is not held for want of quorum, the 
liquidator shall, instead of the said return, make a return to the 
effect that the meeting was duly called but no quoram was present 
thereat. 

Under Section 512 (5). it is the liquidator’s duty to pay the debts of the 
company and to adjust the rights of the coutributories among themselves. 
Position of a ^voluntary’ liquidator. 

In has been held that a voluntary liqidator is not an officer of the Court, 
[Re Hills Waterfall etc,, Co, ( 196) Ch, 946, 954] ; also that he can more rightly 
be described as the agent of the company {Knowles v. Scott (281), 1 Ch, 717], 

The status of a liquidator as an agent of the company can be appreciated 
if one considers that in a voluntary winding-up the liquidator is appointed by 
the shareholders, at a general meeting, both in the case of members’ and credi- 
tors’ winding-up; the only difference between the t\vo is that where the person 
nominated by the creditors at their separate meeting is different from the one 
proposed by the members the nominee of the creditors takes the office of the 
liquidator. Further, under Section 512 of the Companies Act, a liquidator can 
exercise certain powers, with the sanction of a special resolution of the com- 
pany, in the case of a members winding-up and in the case of creditors’ winding- 
up with the sanction of the Court or the Committee of Inspection or (if there 
is no such committee) of the meeting of V^e creditors ; he also has' the right to 
exercise a number of powers of his own as the agent of the company. A com- 
pany in volnntary winding-up thus is administered by the loquidatorin very 
mech the same way as it is done by the directors, before the commencement of 
winding-up. 



It must, however, be remembered that the liquidator owci oenajo diiljii 9 
towards the creditors and contributories under the statute indudiog that of 
administation of the assets of the company. These he holds in trust for them. 
In so far as this, he is a trustee. If he neglects these duties, he may be held per- 
sonally liable by the party prejudiced, or misfeasance proceeding under Section 
543 can be taken against him. Thus the liquidator has a dual status both of 
agent and trustee. 

Proyisions applicable to every voluntary winding-up : These provisions are 
contained in Sections 510 to 521. These arc are summarised below ; 

{a) As regards the distribution, on realisation of the assets of the com- 
pany in liquidation, such assets should be applied subject to the provisions of 
the Act as to preferential payment, in satisfaction of its liabilities pari passu and 
the residue will be distributed among the members according to their rights and 
interests in the company (Section 511). For the purpose the liquidator has to 
ascertain the assets and liabilities of the company and draw up a scheme of 
distribution. 

(b) The liquidator in all cases is entitled to be supplied with a statement 
as to the affairs of the company verified by an aflidavit containing the particu- 
lars relating, inter alia, to : 

(i) the assets of the company, stating separately thd balance in hand 
and at banks, and the negotiable securities held by the company ; 

(a) its debts and liabilities , 

(iii) names, residence and occupations of all creditors and amounts 
standing to their credit together with dates and amounts of securities 
given therefor ; and 

(jv) debts due to the company and the amount likely to be realized on 
their account. 

The hqidator can compel one or more directors or other officer of the 
company to submit such a statement within 21 days from the date of the com- 
mencement of the wmding-up. He may also extend the time up to a maximum 
period of 3 months from that date (Section 511 A read with Section 454. 

(c) A body corporate cannot be appointed as a liquidator (Section 513). 

(d) If for any reason whatever there is no liquidator to act, the Court 
may appoint the Official Liquidator or any other person as a liquida- 
tor, On a cause being shown, the Court may remove a liquidator and appoint 
in his stead the Official Liquidator. The Registrar is also empowered to apply 
to the Court for such appointment or removal so that the liquidation proceed- 
ing be accelerated and the proper conduct of the liquidation by a competent 
liquidator be ensured (Section 515). 

(c) Within 30 days of his appointment, the liquidator is required to 
publish his appointment in the Official Gazette and notify the same in the pre- 
scribed form to the Registrar (Section 516). 



^ iSeetidn 518 empowm tbe ifaiuidatior OT^ny contribute^ or creditor 
to apply to die Court to have questions determined or to exercise the powers as 
specihl^ in the Section. 

(g) Section 519 empowers the liquidator to apply to the Court for public 
examination of promoters, directors, etc. on the detection of a fraud having 
been committed by them. 

(h) All costs, charges and expenses properly incurred in the winding-up 
are required to be paid, subject to the rights of secured creditors, out of the 
assets of company in priority to all other claims (Section 520). 

Winding-up under Supervision of Court : The provisions relating to 
this type of winding-up are contained in Section 552 to 526. 

Under Section 521, at any time after the company has passed a resolution 
for voluntary winding-up, the Court may direct that the voluntary winding-up 
shall continue subject to such supervision of the Court and with such liberty for 
creditor’s contributories or others to apply to the Court, as the Court thinks just 
The Court shall pass such an order only on the basis of an application by any 
creditor, contributory or the voluntary liquidator provided the Court thinks that 
such a course is necessary or desirable in the interest of the company or contri- 
butories or of the creditors {Re Zoedone Co. 1888^ 54 LJ. CA. 465), If the appli- 
cation is made by the creditors, the Court would be more inclined to pass a super- 
vision order. On a contributory’s petition, it is generally averse to making such 
an order unless it is shown that the resolution for voluntary winding-up was 
fraudulently passed or unless the creditors also are in favour of such an order 
being passed by the Court (/n re Beaujol ais Wine Co. 1868, 3 Ch, App, IS), Under 
Rule 316 of the Companies (Court) Rules, upon the aforesaid order being made* 
the liquidator of the company must, within 21 days of the order, advertise it in 
one issue of the Official Gazette of the State or Union Territory concerned, and 
in one issue of a newspaper in English or in the regional language circulating in 
the State or the Union Territory, and within that period file a certified copy of 
the order with the Registrar. 

The Court’s power under Section 522 being wide, it can make such an order 
as it thinks fit, regard being had to the circumstances of a case (Gurdyal and 
Other V. Kulu Valley Transport (P) Ltd, {2964) I Comp L,J, 222), 

Consequence of such an order : 

(i) It gives the Court the same jurisdiction over suits and legal proceedings, 
as it would have under a compulsory winding-up (Section 523). 

(ii) The winding-up, however, would be deemed to have commenced from 
the date on which the first resolution for voluntary winding-up was passed ; for 
the supervision order does not in fact commence the winding-up but it continues 
one already existing and commenced winding-up (Jn re Taurine Co, {1883) 25 Ch. 
D 118>. 
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(fii) Ualeu the Court appoints an additionaJ Uquida^^ (nMell it iatify do 
if it likes) the liquidator, appointed already in the voluataiy wimdh^i^, voatin- 
ues to act. In other words, the existing liquidator shall continue to act hitmt^ 
(Section 524). 

(iv) A liquidator appointed by the Court shall have the same powers and 
shall be subject to the same obligations as the one appointed under any other 
provision of this Act (Section 525). In consequence Rules 315 to 334 of the 
Companies Court) Rules which apply to the liquidator appointed in a voluntary 
winding'Up, also ahall apply to liquidator appointed in a winding-up subject to 
supervision. 


(v) Subject to such restrictions as the Court may impose, the liquidator 
will be entitled to exercise all his powers, without the sanction or intervention of 
the Court in the same manner as if the winding-up were a voluntary winding-up 
[Section 526 (1)]. However, if the Court at any time decides to interfere with the 
winding-up, it would be able to exercise all the powers, as if the winding-up were 
a compulsory winding-up Cin re Carwar Co. Ltd. 1882 6 Bom. 640). 

(vi) An order made under Section 522, shell be deemed to be an order of 
the Court, for winding-up the company by the Court for all purposes (including 
the staying of suits and other proceedings. However, this provision is subject to 
the provision stated in the preceding paragraph (v.). Moreover any order so 
made empowers the Court to make calls or to enforce calls made by the liquida- 
tors, and to exercise all other powers which it might have exercised if an order 
had been made for winding-up the company altogether by the Court [Section 
526 (2)]. 


Distinction between a 
Court and voluntary winding-up 

(a) 


winding-up under the supervision of the 


The Court, in a wmdmd-up subject to supervision may appoint an 
additional liquidator, who may be the Official Liquidator. The Court 

may also reinove a liquidator appointed by It or otherwise and may 

appoint the Official Liquidator as the only liquidator. It may also 
appoint or remove a liquidator on the application of the Registrar 
(Section 0^4 

(i^) Tr^sfer of shares made after the commencement of winding-up are 
void unless the Court orders otherwise in a winding-up under supervi- 
sion. In a voluntary winding-up, transfers can be agreed to by the 
liquidator tSection 536). ^ 

(c) Any attachment, distress or execution against the company after the 

fu up subject to supervision without leave of 

wnSSg-up* (Section 537). This does not apply to the voluntary 

(d) In the case of a wmding-up under the supervision of the Court, the 

Lf O’" application of any per- 

nnnv prosccute a defaulting officer or a member of com- 

pany direct the liquidator to proceed against him. In the case of a 



voluntary winding-up, the liquidati^r only nudcra a report to the 
Registrar in this regard [Section S4S , (1) and (2)]. 

(e) For exercising certain powers conferred by Section 546, the liquidatiw 
has to get the sanction by special resolution of the company in 
voluntary winding-up and of the Court where winding-up is under 
supervision. 

General provisions on winding-np : Sections 528 to 560 contain provisions 
applicable to every mode of winding-up. Some of the important provisions 
are stated below. 

(1) Section 551 prescribes that information as to the pending liquidation, 
unless exempted by the Central Government, shall be given by the liquidator 
within 2 months of the expiry of the first year and thereafter at intervals of not 
more than one year, by filing a statement in the prescribed form [Form No. 
153 Companies (Court) Rules]; also that the statement shall be audited by a 
chartered accountant. The statement shall have to be filed (a) in the case of a 
winding-up by or subject to the supervision of the Court, in the Court ; and (b) 
in case of a voluntary winding-up, with the Registrar. 

N B — Students should note that this requirement is over and above the require^ 
ments under Sections 496 and 497 (in the case of members' voluntary winding-up) 
or 508 and 509 (in the case of creditors" voluntary windmg-up), 

(2) Debts that are provable : Debts of all descriptions in a winding-up arc 
payable only when these have been proved. All debts payable on a contingen(^ 
and claims against the company, whether present or future, certain or contigent, 
ascertained or unascertained, can be proved against a company. When the am- 
ount of a debt cannot be ascertained, a fair estimate thereof may be made for 
purposes of proof (Section 528). This Section applies to proof of debts when 
the company is in a solvent state, J.e. when its assets arc suflacient to pay all its 
debts and liabilities and the costs of the winding-up. Where the company is insol- 
vent, Section 528 would be applicable. In the winding-up of an ,insolvcnt com- 
pany, the same rules arc applicable as regards : (i) debts provable ; tii) the 
valuation of annuities and future and contingent liabilities, and (iii) the resp)cc- 
tive rights of secured and unsecured creditor, as those in the case of an estate of 
person adjudged insolvent under the Insolvency Law. In the latter case, all the 
persons, entitled to prove for and receive dividends out of the assets of the com- 
pany may come in under the winding up and make such claims against the 
company as they are entitled to make. If, however, a secured creditor, instead of 
relinquishing his security and proving for his debts proceeds to realise his security, 
he shall be liable to bear the expenses by liquidator (including a provisional 
liquidator) for the preservation of the security before it is realised by the secured 
creditor (Section 529). 

Note : The aforesaid rules of insolvency as contained in Section 529 will be 

applicable only in respect of die three matters specified under paragra- 
phs, (i), (ii) and (iii) but no further ; and they apply except in so for as 
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(3) 


special provisions are contained in the Companies Art. [J^a^ee 
f^na/ (1956) M.L.J. 4631. Further, Section 529 ^aU cease to be 
aoolicabJe as soon as it is found that the company in the .course of 
wiJdhig-up is not insolvent [Jte Five JndustrialVommodities Ltd. (1953) 3 
A.E.R. 707J. 

Preferential payments : The following debts must, according to pro- 


V*'/ M. ^ ^ 

visions contained in Section 530, be paid in priority to the claims of unsecured 


creditors : 

(a) All revenues, taxes, cesses and rates due to the Central or a State 
Government or a local authority, having become due and payable 
within the twelve months etore the relevant date ; 

(b) All wages and salaries of an employee for service rendered for a 
period not exceeding four months within the preceding 12 months be- 
fore the relevant date and any compensation payable to any work- 
man under any of the provisions of Chapter VA of the Industrial 
Disputes Act, 1947, but not exceeding Rs. 1,000 in any one case ; 

(c> All accrued holiday remuneration ; 

In case (b) and (c) where amount is paid out of money advanced by ano- 
ther person for that purpose, that person, is subrogated to rights of employee who 
hat been paid [Section 530 (4)]; 

(d) Unless the winding-up is merely for purposes of amalgamation or of 
reconstruction, employer's contribution to the State Insurance 
Scheme under the Employees' State Insurance Act, 1948 payable 
during 12 months before the relevant date, and all amount due in 
respect of any compensation or liability for compensation in respect 
of death or disablement compensation under the Workman Com- 
pensation Act, 1923 , ^ 

(c) All sums due to any employee from any fund including a provident, 
pension or a gratuity for the welfare of the employees, maintained by 
the company ; and 

(f) Expenses payable by any company in respect of an investigation held 
under Section 235 or 237 of the Act. 

The ‘relevant date' means in the case of winding-up by the Court : 

(i) the date of the appointment or first appointment of a provisional - 
liquidator , or 

(ii) if no such appointment was made, the date of the winding-up order, 
unless in either case the company had commenced to be wound up yolunt- 
arily before that date. 

In all other cases, it means the voluntary winding-up resolution. 

If the assets are insufficient to pay the foregoing preferential debts in 
full they abate in equal proportions. If necessary, these debts may be paid out 
of the proceeds of any assets subject to a floating charge. 

The order of priority in paying off debts in a winding-up may be roughly 
worked out as follows ; (i) Secured creditors (mortgagees) ; 'ii) costs and 
ch^ges of winding-up [In a voluntary winding-up, automatically this has 
priority. In a compulsory winding-up. Court has to give it priority by order 
{See Sections 576 and 520] ; (iii) preferential debts (Section 530) ; (iv) floating 
duoges (Sec Section 530 (5) (b)] ; and (v) unsecured creditors. 



Dieblik that are secured by a fixed charge .viiich have to be paid 
value of the property concerned, are not affected by the above. 

If there is any surplus, capital is returned to preference shareholders first 
and then to equity shareholders If there is still any surplus left, it depends On' 
the articles whether preference shareholders are entitled to share that surplus. 

Section 530 (I) requires that the revenues, taxes, etc., should have become 
due and payable within the period of 12 months immediately preceding the relevant 
date. The arrears of sales tax not to be paid preferentially under Section 530 
although the same become ‘recoverable' as arrears of land revenue under the 
Sales'tax Act. The words ‘recoverable’ and ‘payable’ have got completely 
different connotations. The word ‘revenues’ used in Section 530 (1) (a) of the 
Companies Act means revenues which have become due and payable as revenues 
within the next 12 months before the relevant date, and not revenues which are 
recoverable as arrears of land revenue. Sales tax, assessed after winding-up, is not 
revenue which has become due and payable within 12 months next b^ore the 
relevant date. Therefore it cannot be paid prefemtially under Section 530. 
(Sales-tax Officer, Kanpur v. Official Liquidator (1968) 38 Comp Cas 430). 

Advance income-tax demanded and due under the Income-tax Act is to 
be paid preferentially under Section 530 (1) (a) of the Companies Act provided 
it becomes due and payable within the twelve months next before the relevant 
date. (Joint Official Liquidator v. Comm, of Income-tax ( 1954) LM.LJ.-282-AJ.R. 
1954 Mad 858). But the Calcutta High Court has^held a contrary view. (Subur- 
ban Bank Ltd. A.I.R. (1953) Cal. 487), 

Ex-gratia payments to employees of the company arc not within the ambit 
of Section 530 (11 (b) (Vijay Card Board Co. Ltd. v. Collector, District Hyderabad 
A.I.R. (1957) Andhra Pradesh 725). 

Under Section 530 (4), the bank which provided an overdraft for making 
money available for payment of wages, is entitled to preferential payment for the 
money so advanced and paid (Re Pempgill Mill Ltd. (1967) Comp. L.J, 262). 

‘Bonus’ payable to staff appears to be covered by the expression ‘all wages’ 
occurring in Section 530 (1) (b) and therefore, is to be paid preferentially to the 
extent laid down in Section 530 (1) (b) specially if it is due under the Payment of 
Bonus Act Company’s contribution payable to the Employees’ State Insurance 
Corporation is, for the purposes of Section 530, a preferential payment Re 
Bihar\Bolts Engineering Work Lid. A.I.R. 1959 Pat. 417). 

In the winding-up of a company, an advocate is entitled to preferential 
payment of his fees and expenses out of , he fruits of a litigation which he had 
successfully conducted for the company which are in the hands of the liquidator 
(Kutti Krishna Menon v Cochin Mercantile Ltd. (1962) 32 Comp. Cas. 578) 

Effect of winding^np on antecedent and other transaction : With a view to affor- 
ding better protection to the creditors of a company, the principle of fraudulent 




nreferenoe as existent in the insolvency laws, has been extended to companies so 
as to tender void certain categories of transactions entered into within a limited 
period before the commencement of winding-up. The detailed provisions in this 
regard are contained in Sections 531 to 537 of the Act. which are summarised 
below : 

(i) Fraudulent Preference ; All transfers of property, movable or immova- 
ble, made by delivery of goods or payment of money etc, if made by an insolvent 
person within 3 months before the presentation of insolvency petition, would be 
held to be a fraudulent preference of its creditors and would be invalid. Similarly, 
in the case of a company all such transfers, if made within 6 months before the 
commencement of its winding-up, would be deemed to be a fraudulent preference 
of its creditors, and would be invalid (Section 531). For the purpose of proving 
a fraudulent preference, two things need be shown, viz. 

(a) that in the case of a winding-up by or subject to the supervision of 
the Court the transaction took place within 6 months before the pre- 
sentation of the petition and in the case of voluntary winding-up, the 
transaction took place within 6 months of the passing of the resolution 
for winding-up [Section 531 (2)] : and. 

(b) that the mam motive in the mind of the company, acting through its 
directors, was to prefer one creditor to the other (In Re Jackson & 
Bass/ord (1906) 2 CA, 467). 

On the basis of the above mentioned provisions of Section 53 1 , let us 
examine the following situation : A company has been running into losses. To 
one of its creditors it gives a mortgage on its immovable property on 1st May, 
1980. On October 15, 1980, a winding-up petition is presented to the Court 
which passes an order of winding-up on the 30th November, 1980. It is clear from 
this situation that the transaction of mortgage on the company’s immovable 
property took place within 6 months before the presentation of the petition for 
winding-up. Now, if it can further be proved that the dominant motive of the 
company was to prefer one creditor to other creditors, then the transaction 
would be deemed to be fraudulent preference and hence invalid. The real test 
is whether the debtor (the company in the said illustration) in making the 
transfer is doing what he himself felt bound or compelled to do. If so, the case 
does not fall within the purview of fraudulent preference (Nabin Kishori v. Jagnesh- 
warA.I.R. (1983) Cal. 809; In re M.I.C. Trust Ltd. (1933) Ch. 542). 

Any transfer of movable or immovable property or any delivery of goods 
by a company, save and except a transfer or delivery in the course of the com- 
pany’s business in favour of a purchaser or encumbrancer in good faith and for 
valuable consideration, shall be void against the liquidator, if such transfer or 
delivery is made within one year before the presentation of the winding-up peti- 
tion by or subject to the supervision of the Court or the passing of a resolution 
for the voluntary winding-up (Section 531 A). 

Any transfers or assignments by a company of all the property to trustees 
fpr the benefit of its creditors are void (Section 532). 



If an apt done by a ooioiMny is tnvaUd usder Sectioa S3 ji as a finrodideut 
preference of a person interested in property mortgaged or diarged in bis favopr 
to secure the company’s debt, the perscm so preferred would be liable, as a sweQr 
for the debt to the extent of the mortgage (or the charge) on the property or the 
value of his interest, whichever is less (Section 532), 

* 

(ii) Limitation on rights under a floating charge : There arc two major 
statutory limitations to rights arising out of a floating charge. First, a floating 
charge created within 12 months of the commencement of winding-up, unl^s it 
is proved that the company immediately after the creation of the charge was 
solvent, is invalid except up to the amount of any cash paid to the company at 
the time or subsequent to the creation of, and in consideration for, the charge 
together with interest on the amount at 5% per annum or other prescribed rate 
(Section 534). Secondly, preferential debts have also priority over debts secured 
by a floating charge (Sections 123 and 530) and they must be paid out of the 
assets covered by a floating charge to the extent that they cannot be met out of 
assets available for payments of unsecured creditors. 

N.B. : See LS.P. (N) CL 3 for the discussion on fixed and floating charge. 

(iii) Disclaimer of onerous property : The liquidator may, with the leave 
of the Court, disclaim any onerous property within twelve months of the com- 
mencement of the winding-up. If the existence of any disclaimable property do« 
not come to the knowledge of the liquidator within one month after the com- 
mencement of the winding-up, he can disclaim at any time within 12 months 
after he has become aware of it. The Court may however, extend the time. 

An onerous property may consist of ; (a) land of any tenure, burdened 
with onerous covenants (b) shares or stocks in companies ; (c) any other pro- 
perty which is unsaleable or is not readily saleable, being onerous, binding the 
possessor thereof either to perform any onerous act or to pay any sum of money ; 
or (d) unprofitable contracts. 

His right to disclaim is lost if, within twenty eight days or such extended 
period as may be allowed by the Court of receiving a demand from any interested 
person to make his decision, he does not give notice that he intends to apply for 
have to disclaim. 

Any person injured by disclaimer is treated as a creditor of the company 
to the amount of compensation or damages payable in respect of the injury, and 
may prove in the winding-up to the extent of the injury (Section 535). 

(iv) Avoidance of transfers, etc. : In the case of a voluntary winding-up, any 
transfer of shares in the company, which has not been sanctioned by the liquida- 
tor, and any alteration in the status of the members of the company made after 
the commeticement of the winding-up, is void. 

In the case of a winding-up by or subject to the supervision of the Courts 
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diftpositioQ of properties (including actionable daims) bdonimg to the com- 
pgny as well as transfer of shares in the company or alteration in the status of 
its members which are made after the commencement of the winding-up arc void 
unless otherwise ordered by the Court (Section 536). 

(v) Avoidance of certain attachments^ executions, etc : In the case of any 
company which is being wound up by or subject to the supervision of the Court, 
(a) any attachment, distress or execution put m force, without leave of the Court, 
against the estate or effects of the company, after the commencement of the win- 
ding-up or (b) any sale held, without leave of the Court, of any of the properties 
or effects of the company after such commencement is void. These provisions, 
however, will not apply to any proceeding for the recovery of any tax or impost 
or any dues payable to the Government (Section 537). 

In Rajratna Naranbhai Mills Co. Ltd. {In liquidation) by its Official Liquidator 
V. New Quality Bobbin Works {1973) 43 Comp. Cas 131, three issues emerged for 
decision. These are as follows : 

First, where an attachment of the company’s property under a Court’s 
order takes place prior to the filing of the winding-up petition and the scale of the 
attachment property takes place before the issue of the winding-up order, can the 
liquidator claim the sale-proceeds? It was held that on account of the sale of 
the property having taken place after the commencement of the winding-up 
proceedings, Section 537 of the Act would operate and the sale of the shares 
would be void. Where the respondent had derived benefit under a void contract, 
he would be under an obligation to return it to the Official Liquidator of the 
company in liquidation who would be the only claimant of the benefit. Secondly, 
if the sale-proceeds are claimable, would the liquidator be required to file a 
separate suit ? It has been held that the summons for getting the relief under 
Section 537 by the official liquidator was maintainable and there was no necessity 
for the liquidator to file a separate suit. When the official liquidator if empower- 
ed by Section 457 (1) of the Act to institute or defend legal proceedings and a 
performance of his duty, finds a transaction to be void against him — the trans- 
action becoming ,void because of the windmg-up proceedings it would be a 
question of fact arising in the course of wmding-up and the High Court would 
have the jurisdiction to decide the question. This is the scope and ambit of 
jurisdiction conferred upon the High Court under Section 446 (2) of the 
Act. When 446(2) confers this special jurisdiction to entertain the present 
summons, it would not be lost by virtue of Section 15 of the Civil Procedure 
Code. Therefore, the liquidator would not have to file the suit in the Civil Court. 
Thirdly, whether the application by the liquidator to the High JCourt for the 
recovery of the sale proceeds was barred by limitation ? Articles 137 of the 
Limitation Act, 1963 would apply only to applications made under the Code of 
Ovfl Procedure. The liquidator made this application not under the Code of 
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Civil Proceduire but under tbe Companies Act to the High Court cm urfaom 
jurisdiction is conferred by Section 10 of the Companies Act. It was, therefore, 
held that the application was not barred by limitation. 

Offences by officers of companies in liquidation : The Act provides certain 
punishments to be inflicted on past or present oflScers of a company which is in 
the course of winding-up (i) who do not disclose to the liquidator all the property 
of the company and consideration for which the same has been disposed of, (ii) 
who conceal or fraudulently remove any part of the property of the company of 
value of Rs. 100 or more within twelve months next before the commencement cf 
the winding-up, (iii) who make any material omission in their statements about 
the affairs of the company, (iv) who arc guilty of any false representation or 
fraud or obtaining consent of the creditor to the agreement relating to the affair 
of the company or to a winding-up. 

Note : The above is illustrative of offences for which an ofl5ccr may be punished. 

For a complete list of such offences read Section S38 (l)(a) to (p)« 

The officers may be punished on any one of the aforementioned grounds 
with imprisonment or with fine or with both. 

Offences against the Act ; No Court shall take cognizance of any offence 
against the Act, except on the complaint in writing made by the Registrar, or a 
shareholder or a person authorised by the Central Government in this regard 
[Section 621] (1)]. In spite of anything contained in the Code of Criminal Proce- 
dure if the complainant is either the Registrar or the Central Government’s depu- 
tationist, his personal attendance before the Court trying the offence shall not be 
necessary, unless the Court for the reasons to be recorded in writing requires his 
personal attendance at the trial [Section 621 (lA)]. The amount of fine, imx>osed 
under the Act by the Court may be applied, under the direction of the Court, in 
or towards the payment of the costs of proceedings, or rewarding the person on 
whose information the fine is recovered [Section 626]. For false statements made 
in, as well as omissions intentionally made of, any material fact knowing it to 
be material, any return, report, certificate, balance sheet, prospectus, statement or 
other document, Section 628 renders the offence punishable with imprisonment 
extending-up to 2 years as well as with a fine. Similarly, under Section 629 an 
ofi'ender is punishable for intentionally giving false evidence in any examinatiop 
on oath, 

Falsification of book : If with intent to defraud or deceive, any person, any 
officer or contributory of a company destroy s mutilates, alters, falsifies, secretes, 
etc, any books, papers or securities, or is a party to any of these acts, he will be 
punishable with imprisonment for a period extending up to 7 years and fine. He 
will also be equally punishable, if he makes or is privy to the making of, any false 
or fraudulent entry in any register books of account, etc. belonging to the cobk 
pany (Section 539). 
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An auditor* being an officer of the company, if culpable in the drcumgtanoe 
would be liable to be punished as prescribed. The provisions of this Section can 
be invoked only when the company is being wound up. 

Liabilities where proper accounts not kept ; If in a winding-up it is found that 
proper books of account have not been kept throughout the period of two ^ears 
preceding the commencement of winding-up (or the period between the incorpora- 
tion of the company and the commencement of the winding-up whichever is 
shorter; the officers of the company would be liable to imprisonment for a term 
extending to one year. They may, however, escape liability, if they can show 
that they had acted honestly, and that in view of the circumstances in which the 
business was carried on, the default was excusable. 

Proper books of account will be deemed to have been kept, if there have 
been kept (a), such books or accounts as are necessary to exhibit and explain the 
transactions and financial position of the business of the company, including 
books containing entries made from day-to-day in sufficent detail of all cash 
received and all cash paid, and (b) statement of annual stock taking with all 
necessary particulars, where the business of the company has involved dealings in 
goods (Section 541). 

Liabilities for fraudulent trading : If, in the course of a winding-up, it trans- 
pires that the business has been carried on with the intent to defraud creditors or 
others, the Court may on the application of the Official Liquidator, or the liqui- 
dator or any creditor or contributory, declare that any person .who were know- 
ingly parties to such a carrying on the business shall be personally liable to an 
unlimited extent for all or any of the company’s debts or liabilities. He may also 
be called upon to pay a fine up to Rs. 5,000 or sentenced to imprisonment up 
to two years or with both (Section 542). 

Misfeasance : If, in the course of winding-up of a company, it appears that 
any person who had taken part in the formation or promotion of the company^ 
or any past or present director, manager, liquidator or other officer of the com- ' 
pany has misapplied or retained or become liable or accountable for any money 
or property of the company, or has been guilty of any misfeasance or breach of 
trust in relation to the company, the Court may, on the application of the Official 
Liquidator, or of the liquidator, or any creditor or contributory, examine into the 
conduct of such person, and compel him to repay or restore the money or pro- 
perty or make compensation to the company for misfeasance or breach of trust, 
misapplication etc. (Section 543). 

' Now suppose, the Official Liquidator of a company in liquidation institutes 
misfeasance proceedings against the managing director thereof and during the 
pondency of the proceeding itself the managing director passes away. Can the 
legal representatives of the deceased managing director be impleaded and ^the 
proceedings continued against them ? This question came up for judicial decision 
in Official Liquidator v. Dr. Sailendra Nath Sinha and other (1973) 43 Camp. Cas 107^ 



25 

Hel4 : m such a situation, the legal representative of the deceased managing 
director might be impleaded and the proceeding be continued against tbem^ 
The two constituents of misfeasance are : /a) an act in the nature of a breach 
of trust ; and (b) an act which involves the company in actual loss- Directors* 
liability sought to be established under Section 543 is not based on mere tort but 
on the breach of a fiduciary relationship or the failure to perform duties under- 
taken by him in the capacity of a trustee. Therefore, the liquidator's cause of 
action survives the death of the director. Section 543 prescribes only a summary 
proceeding intended for the rastoration or reinstitution of the company's property 
which has been lost on account of the particular acts of the directors and other 
officers in transgression of their fiduciary duties. By filing a suit under Section 
543, the liquidator seeks an equitable remedy by a summary procedure. Section 
543 deals only with the procedure and docs not confer any new rights. 

Misfeasance in an act or omission, in relation to the company, which 
causes loss or injury to the company. Although loss to the company has not been 
expressly sta^ted in Section 543, nevertheless such ‘loss’ has to be implied in case 
of misapplication or retainer. Only such an act of misfeasance as results in the 
loss to the company will fall within the ambit of Section 543. It is essential for 
the liquidator to establish that the respondents are accountable for some goods or 
money belonging to the company or that they are guilty of misapplication, retainer 
or breach of trust (In re. Vijay Laxmi Sugar Mill Ltd. A.LR. 1963 All 55). For 
the creation of liability under Setion 543, it must be shown that there has been 
dishonesty or fraud or at least gross and culpable negligence Filial Central Bank 
V. A.LR. 196, Ker. 121). An honest mistake, not amounting to culpable 

negligence or breach of duty, would not be misfeasance (Ayyangar v. Official 
Assignee of Madras, 55 Mad. 153). 

Where the person guilty of the offence is a firm or body corporate the 
Court may make the aforesaid order against the individul who was at the 
relevant time a partner of the firm or a director of the body corporate (Section 
544). 

Notes : (1) For the purpose of Section 543 an auditor is an officer (Sec Section 2 
(30)]. 

(2) Section 543 provides for a summary remedy for bringing erring 
officers of the company to book and the long winded remedy by way 
of suit is always available in addition , 

(3) Illustrations of misfeasance arc : improper payment of dividends * 
ultra vires investment ; selling his own property to company without 
disclosure : allotting shares in Cv itravcntion of Section 69, etc ; and 

(4) Misfeasance summons would also lie against directors when they have 
paid dividend out of capital, knowingly allotted shares to infants etc. 
Misfeasance lies against liquidator when he has negligently admitted 
a claim. 

Misfeasance proceedings can be taken against the auditors under Section 543 of ffie 
Companies Act if they are found to have been guilty of any misfeasance or breach of 
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tnut in rdfltion to the compflny* Such n liability may arise due to non-pet* 
fonnance or unsatisfactory performance of duties by the auditor in relation to 
the account of the company, as a result of which the company has suffered losses. 
The liability is a civil liability and the Court may call upon the auditor to make 
good the damages suffered by the company. But the action against <he auditor 
under the aforementioned provision of law can be taken only if the business of 
the company is in the course of being wound up. The directors of a company, 
while it IS functioning, can also take an action against the auditor for negligence 
in circumstances similar to those aforementioned. 

The application must be made within 5 years from the date of the order of 
winding-up, or the first appointment of liquidator, or of the misapplication, 
retainer misfeasance or breach of trust, as the case may be, whichever is longer. 

Power of Court to grant relief to oflBcers against liability for misfea- 
sance, breach of duty, etc : If in any proceeding for misfeasance against an 
officer of a company it appears to the Court hearing the case that he is or may 
be liable in respect of the misfeasance, negligence, breach of duty, etc., but that 
he has acted honestly, and reasonably, and that having regard to all the circum- 
stances of the case, including those connected with his appointment, he ought 
fairly to be excused, the court may relieve him either wholly or partly, from his 
liability on such terms as it may think fit. But in a criminal proceeding under 
this sub-section, the Court is bereft of any power to grant relief from any civil 
liability which may attach to an officer in respet of such misfeasance [Section 
633 (1)]. 

Where any such officer has reason to apprehend that any proceeding will 
or might be brought against him in respect of any misfeasance, etc., he may 
apply to the High Court for relief and the High Court, on such application, 
has the same power to relieve him as it would have had if it had been a Court 
before which proceedings against that officer for misfeasance, etc, had been 
brought under sub-section (1) of Section 633 [Section 633 (2)]. 

But the relief under sub-section (1) or sub-section (2) can be granted to ' 
an officer, only if the relevant Court has, by notice served in the manner speci- 
fied by it, required the Registrar or any other person to show cause why such 
relief should not be granted (Section 633) (3)]. 

It should be noted that only an officer of the company and not company 
itself can apply for relief. But it is for the Court before which the proceeding is 
pendi^ and not for High Court to grant relief. The High Court can grant relief 
only under Sub section (2) against apprehended prosecution. 

Prosecution of delinquent officers and members of die company 
(Section • If it appears to the Court in a winding-up by or subject to the 
stqfervision of Court that any past or present oflicer or any member of the company 
has been guilty of any offence in relation to the company, the Court may, either 
on the application of any person interested in the winding up, or of ita own 



motim, direct the liquidator eidier himself to prosecute that offender or to refer 
the matter to the Registrar. In the latter case» if the Registrar considers it to be 
a fit case for prosecution, he shall report the matter to the Central Govemment« 
which may, after taking such advice as it thinks fit, direct the Regis^ar to insti* 
tute such proceedings for the pursose. No report shall, however, be made by the 
Registrar unless an opportunity is given to the accused person to make a state- 
ment to him in writing and of being heard thereon. 

Similarly, if, in the course of the voluntary winding-up it appears to the 
liquidator that any such person as stated above has been guilty of criminal offence 
in relation to the company, then he shall forthwith report to the Registrar. The 
Registrar may, in this case, do any of the three, v/r. (i) he may proceed 
as if the matter was referred to him by the Court; (ii) he may refer the matter to 
the Central Government for further enquiry whereupon they shall investigate the 
matter and, if thought expedient, may apply to the Court fot an order conferring 
on any person designated by them, all such powers of investigating the affairs of 
the enmpany as are provided by the Act, in the case of compulsory winding up ; 
or (iii) if he is of the opinionthat the case is not a fit one for the prosecution, he 
shall inform the liquidator accordingly. The liquidator in the last case if he 
holds a different opinion, may himself take proceedings against the offender after 
securing the sanction of the Court. In case, however, the liquidator docs not 
make a report to the Registrar as he should, the Court may, on the application 
of any person interested m the winding up or of its own motion, direct the liqui* 
dator to make such report which, on being made shall be dealt with by the 
Registrar in any one of the three ways mentioned above. 

In connection with every prosecution in pursuance of these provisions, it 
shall be the duty of the liquidator and of every officer and agent of the company, 
past and present (other than the defendant in the proceeding), to give to the 
Registrar all assistance he is reasonably able to give. ‘Agent’ here includes any 
banker, legal advisor or auditor of the company. In case of default, the Court 
may, on the application of the Registrar, direct performance of this duty. Where 
the liquidator is in default, the Court may order him to pay the cost of the 
application personally unless it appears that the default was due to the liquidator 
not having in the hands suflScient assets of the company. 

Disposal of books and papers of the company : In a winding-up up the 
Court or subject to the supervision of Court, the Court will direct how the books 
and papers of the company and of the liquida. Dr are to be disposed of. 

In the case of a members’ voluntary winding up they are disposed of 
in such manner as the company, by special resolution, directs and in the case of 
creditors* voluntary winding-up in such a way as the Committee of Inspection 
and if there is such Committee, as the company may direct. 
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After the expiry of five years from the dissolution of the company, no res- 
ponsibility will rest on the company, the liquidator or any persem to whcMm the 
custody of the books and papers has been committed, by reason of any books 
or paper not being forthcoming for any person claiming to be interested therein 
(Section 550). 

The Central Government may, by rules, prevent for such period (not 
exceeding 5 years from the dissolution of the company) as the Central Govern- 
ment thinks proper, the destruction of the books and papers of a company which 
has been wound up and of its liquidator. Also it can similarly enable any credi- 
tor or contributoiy of the company to make representation to the Central 
Government in respect of the matters aforementioned and to appeal to the 
Court from any direction which may be given by the Central Government in the 
matter [Section 55) (3)]. If any person acts in contravention of any such rules 
or of any direction of the Central Government thereunder, he shall be punish- 
able with imprisonment for a team extending to 6 months or with fine extending 
to Rs. 5,000 or with both [Section 550 (4)], 

Information as to pending Liquidation ( Section 551) : You may come across a 
situation where the winding-up of a company has commenced but it has not been 
possible to conclude it within one year since its commencement In such a case, 
the liquidator is required to file in court (in case of a winding-up by or subject 
to supervision of the Court) or with the Registrar (in case of a voluntary win- 
ding up ) a statement in the prescribed form. The statement is to contain the 
prescribed particulars and to be duly audited or by a qualified auditor with res- 
pect to the proceedings in, and the position of, the liquidation. This statement 
is to be filed within two months of expiry of such a year , from this stage till the 
conclusion of the wmding-up, this statement is to be filed at the intervals of not 
more than one year, or such shorter intervals as may be prescribed. The liqui- 
dator has to comply with these requirements unless he is exempted from so 
doing wholly or partly by the Central Government [sub-Section (1)]. 

A copy of the statement filed in Court as aforesaid has to be simultane-- 
ously filed with the Registrar who shall keep it along with the other records of 
the company [section (2)]. 

The said statement is open to inspection by any person stating himself in 
writing to be a creditor or contributory or his agent at all reasonable time on 
payment of the prescribed fee. He may also have a copy of or an extract from, 
the statement if he so wants [sub-Section (3)]. 

The Section provides for the following penalties namely — (a) fine up to 
Rs, 500 for every day of the liquidator’s failure in complying with the require- 
ment of the Section } (b) imprisonment up to six months or fine up to Rs. 1,000 
or both for the liquidator’s wilful default in causing the statement to be audited 
by a qualified auditor ; (c) sentence provided in Section 182 of the Indian Penal 



Code for the person untruthfully^Wtirtg himself to be a creditor or ccmtribntoiy 
of the obmpaoy for inspecting the aforementioned statemoitor receiving 
or extract thereof [sub-Section (4) & (5)]. 

Liquidators duty as to paymant into batdc ; — In terms of Section 552, every 
Official Liquidator is bound to pay all moneys which he receives as liquidator 
of the company into the public account of India in the Reserve j^ank in such 
manner and at such times as may be prescribed. 

Under Section 553, every other liquidator than the Official Liquidator 
shall pay such money into a scheduled bank to the credit of a special banking 
account. This account is to be described as **the Liquidation Account of Com- 
pany” “Company Limited’ ’/“Company Private Limited”, He has to make this 
payment into the bank unless he is otherwise ordered by the Court for reasons 
of advantage to the creditors or contributories. However, he cannot retain with 
himself any sum m excess of Rs. 500 or such other account as the Court may 
authorise, for more than 13 days. If he retains the amount beyond this period, 
he must give a satisfactory explanation for sUch retention. If he fails to give 
any satisfactory explanation, he is obliged to pay interest at 12% per annum 
and such other penalty as may be prescribed by the Registrar. He shall be fur- 
ther liable to disallowance of all or such of his remuneration as the Court may 
think fit. For the said retention of money beyond the stipulated amount and 
period, he shall also be liable to be removed from his office by the Court as well 
as to pay expenses occasioned by reason of his default. 

According to Section 554, neither the Official Liquidator nor any other 
liquidator can pay any moneys received by him in his capacity as such into any 
private banking company. 

Unpaid dividend, and undistributed assets to be paid into Companies Liquidation 
Account (Section 555) : Where a company is being wound up the liquidator shall 
forthwith pay into the public account of India in the Reserve Bank in a sepa- 
rate account described as the “Company’s Liquidation Account” all the money 
which he has either in his hands or under his control and which represents — it.) 
dividends payable to any creditor which had remained unpaid for 6 months 
after the declaration thereof ; or (b) assets refundable to any contributory, 
which have remained undistributed for 6 months after the data on which they 
became refundable. Similarly, on the dissolution of a company, the liquidator 
must pay any unpaid dividends or undistributed assets at the date of the disso- 
lution into the account aforementioned [sub-Section (2) & (3)]. 

While making the aforesaid payment, the liquidator shall furnish to such 
officer as appointed by the Central Goven “oent with a statement in the prescribed 
form. Such a statement must set forth the nature of the sums, the names and the 
last known addresses of the persons entitled to participate therein, the amount to 
which each is entitled thereto and nature of the claim thereto, and other prescri- 
bed particulars. 
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For the money paid into the Reserve bank the liqindator is entitl^ to a 
meipt from the former. Such a receipt is an effectual dischai^e of the liquidator’s 
obligation in this regard fsub- Section (4)J 

Where the company is being wound up by the Court, the liquidator sh^ 
make the payment mentioned above by transfer from the account referred to in 
Section 552 [sub-Scction (5)]. 

Visualise a situation where the company is being wound up voluntarily or 
subject to the supervision of the Court. In such a case, the liquidator shall, 
when filing a statement pursuant to Section 551(1) indicate the sum of money 
which is payable to the Reserve Bank under Section 555 (I) & (2) as unclaimed 
dividends or undistrbuted assets and which he has not in his hands for 6 months 
preceding the date to which the statement is brought down, and pay that sum 
into the company’s Liquidation Account within 14 days from the date of filing 
the statement [sub-Section (6)]. 

Any person entitled to moneys which had been paid into the company’s 
Liquidation Account, may apply to the Court for an order for payment thereof. 
The Court may order payments, if it is satisfied that the money is due to the 
applicant. Prior to this order being made, the court shall, however, serve a notice 
on an officer who might have been appointed by the Central Government is this 
connection, asking him to show cause why the order should not be made [Sub- 
Section (7)]. This provision clearly shows that the person entitled to participate 
in the sums so paid up into the company’s Liquidation Account do not lose their 
right for ever, 

It should, however, be noted that the person also may apply to the Central 
Government, instead of the Court as referred to above, for an order for paymant 
of the money. If no application for such a payment has already been made to the 
Court, the Central Government may make the order for payment to that person 
of the sum due (after taking such security from him as it may think fit) provided 
it is satisfied with a certificate to be given in this regard by the liquidator of the 
Official Liquidator, or otherwise [Sub-Section (7)]. 

It is necessary that if the moneys paid into the company’s liquidation acco- 
unt have remained unclaimed for years, those will have to be transferred to the 
general revenue account of the Central Government. Even thereafter any person 
entitled thereto may apply to the Central Government [Sub-Section (8)]. 

Should the liquidator, instead of putting the money into the company’s 
Liquidation Account, retain it, he must; (i) pay intrest@12% per annum on 
the sum retained, subject, however to the Central Government’s power to remit 
wholly or partly to the amount of interest, (ii) pay any expenses incurred as a result 
of his default^ and (iii) where the winding-up is by or under the supervision of 
the Court, be deprived of his remuneration partly or wholly and be removed 
from his office [Sub-Section (9)]. 

Dissolution declared void .'Within two years of the dissolution of a company 
the Court may, on an application being made by the liquidator or any other 
person interested, make an order declaring the dissolution to have been void. A 
certified copy of the order must be filed with the Registrar by the person on 
Whose application order was made, within 30 days (Section 559). 

Winding-up of unregistered Companies : An “unregistered company'' inclu- 
des any partnership, association or company consisting of more than seven mem- 
bers at the time when the petition for winding-up the partnership, etc, is presen- 
ted before the Court. It does not include, however, a railway company incorpora- 
ted by an Act of Parliament or other Indian Law or ony Act of Parliament of thc^ 



Uiiited Kmgdom^ or a comp^ registered under the Companies Act, 1956 or 
under any previous Companies Law (Section 582). 

An unregistered company may be wound up under the Act and all the pro^ 
visions of the Act with respect to winding-up apply to an unregisUred company, 
with the following exception and additions ; 

(a) To determine a Court’s jurisdiction in the matter of its winding-up, 
the principal place of business is, for all the purposes of the winding- 
up deemed to be the registered office of the company ; 

[The registered office of a company is the determining factor for the 
Courr’s juridiction in this regard]. 

(b) An unregistered company is not to be wound up under the Act volun- 
tarily or subject to supervision. It is to be wound up by the Court, 

(c) The circumstances in which an unregistered company may be wound 
up are as follows — 

(i) if the company has been dissolved, or has ceased to carry on busi- 
ness, or is carrying on business for the purpose of winding-up its 
affairs : 

(ii) if the company is unable to pay its debts : or 

(iii) if the court is of opinion that it is just and equitable that the 
company should be wound up. 

An unregistered company is deemed to be unable to pay its debts in the 
following circumstances ; — 

(i) if a creditor (as assignee or otherwise), to whom a sum exceeding Rs. 
500 is due, has submited a demand m writing to the company ask- 
ing it to pay him the sum due and the company has neglected to pay 
it or to secure or to compound for it for 3 weeks after the service of 
the demand ; 

(ii) if any suit or legal proceeding has been instituted against any member 
for any debt or demand due from the company and a notice thereof 
has been communicated to the company and the company has not, 
within 10 days of the service of the notice, paid secured or compoun- 
ded for the debt ; 

(iii) if the execution or the process against the company has been returned 
unsatisfied in whole or in part : 

(iv) if it is otherwise proved to the satisfaction of the Court that the com- 
pany is unable to pay its debts. 

Every person, in the event of an unregistered company being wound up who 
is liable to pay or to contribute to the payment of--(a) any debt or liability of 
the company, (b) any sum for the adjustment of the rights of the members 
among themselves or (c) the costs, charges and expenses of the winding up, 
shall be deemed to be a contributory. He will be liable to contribute to the 
asset of the company all sums due from him in respect of any liability to pay 
or contribute. If a contributory dies or becomes insolvent, the provision cf the 
Act as regards legal representatives or assig; ^es also will be applicable (Section 
585), 

The provisions of the Act with regard to staying and restraining suits and 
legal proceedings against a company at any time after the presentation of the 
petition for winding up but before a winding up order is made, shall in the case of 
an unregistered company, where the application to stay or restrain is made by a 
creditor, extend to suits and legal proceedings against any contributory (Section 
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586). If, however, a winding up order has been made, no suit or legal proceedings 
can be commenced or proceeded with against a contributory for the debt of the 
company without leave of the Court (Section 587). 

SELF-EXAMINATION QUESTIONS 
These questions are intended to enable the student to test his knowledge before 
proceeding to answer the test paper, The answers to these questions are not required to be 
written out or to be submitted for evaluation. Answers are at the end. 

1. The articles of a prosperous company arc silent as to its duration. Its 
members desire to wind it up by passing an ordinary resolution. Can such 
a manner for winding up be considered in accordance with the provisions 
of the act ? 

2. In the course of the voluntary winding-up, the liquidator applies to the 
Court for an increase in his remuneration on the basis of liquidator conti-^ 
nuing beyond the expected period. Can the liquidator succeed ? 

3. The company, while appointing the liquidator for its winding-up, empow- 
ered him with all powers of management. The liquidator wanted to sell 
the company’s property by public auction but, the Board of Directors 
directed him to sell the properties to their nominees. Could the liquidator 
refuse to accede to their request ? 

4. The liquidator refused to treat sales tax in arrears as well as that assessed 
after the winding up as preferential payments under Section 530. Could 
the liquidator do so ? 

5. In the course of winding-up it was found that the manager of a company 
had misapplied certain sums of the company. The manager was prosecuted 
for misfeasance under Section 54J. In defence, he pleaded that he honestly 
and reasonably believed that the investment was within his power. Can 
the Court exonerate him from such liability ? 

6. The liquidator paid into company's liquidation account the unpaid divi- 
dends which A was entitled to. These were not claimed for fifteen years 
by A on account of his absence from India and the same were transferred 
to the General revenue account of the Central Government, Later on, he 
applied to the Central Government for payment thereof. Could such a 
right be exercised after the expiry of fifteen years ? 

7. A company was voluntarily dissolved in accordance with the provisions of 
the Act. After expiry of one year thereof, the liquidator of the company 
who conducted the winding-up, applied to the Court to declare the dissol- 
lution void as certain matters, which were materials for proper winding-up 
were not disclosed to him earlier. Could he do so ? 

8. An auditor is prosecuted for destroying the company’s books of account 
even though the company is not being wound up. Can he be proscevted ? 

9. A transfer of company’s property is made within one year before the 
passing of resolution for the voluntary winding up. This is made in favour 
of a purchaser who buys m good faith and for valuable consideration. 
Can the liquidator succeed in getting the transaction cancelled ? 

Anawm : 

L No. 4. Yes 7. Yes. 

2, No. 5. Yes 8. No. 

3. No. 6. Yes 9. No. 
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Substitution of Advisory Committee for Advisory Commission ; Tli« Cofli|ps&iei 
AqI ti «<B«n4od IB 19$0 providtd for tlie appoiotmtat of aa Adaiaory CoiaaBiuion 
for liviitog tha Caitral Qjvjcansnt m tus ad nioistratioi of tdB AiiC apeeiaily in 
dealing with the applicati oas made to it under certain Sections of the Aet. These 
proviiloDS were included in Section 410. On the Aet being amattded in 1965, the 
Advisiry Commiiiion was substituted by an Advisory Committee eoBsisting of aot 
more than five persons suitably qualified. The function of thia Committre is to 
advise the Central Governnsent and the Company Law Board ia respect of aoch 
matters arising out of the administration of the Companies \ct u inay be referied 
to it by Ooveroment or the Board. 


Since the Advisory Comasittee did not have any statutory exiatci.ee er powert, 
ail mattars pending with the Advisory Coramisaion, on the amendment ef the Act, 
were transferred to the Central Oovarnment for disposal. Moraover, Section 640 B 
was enacted to prescribe the procedure for making applications to ths Cential 
Ooveroment pursuant to several Sections of the Companies Act in substitntki s cf 
the Section 412. Section 640 B provided as follows : 

(1) Every application made to the Central Goven irect nsdir Scctiors 239, 
268, 269, 310, 311, 326, 328, 329, 332, 343, 345, 346, 332. 408 or 409 shall be in 
such form as may be prescribed. 

(2) (a) Before any application fa made by a company to the Cential 
Government under any of the Sections aforesaid, there shall be issued by or cn 
behalf of the company a general notice to the member thereof, including the 
nature of the application proposed to be made 

(b) Such notice ahal] be published at least, once in a newspaper in the 
principal language of the district in which the regisicted ( fificr of the ci mpany ia 
situated and circulating in that district, and at least once in English Lcwspaper 
circulating in that district. 

(o) Copiesofthonotices.topethhr with a certificate by the Company about 
the due pub’ ications thereof shall be attached to the application. 


Contracts by Agents Where Company is Undisclosed Principal : Section 41 d* 
prescribes a special rule wiih regard to contrac.s eniered into on behalf of a 
public company {or a private company which is a subsidiaiy of a company) by »he 
manager or other agent, fa which the company is an andisclosed principal. It 
provide! that any such person, when entering into such a contract, must draw 


up e memorandum of the terms, of the contract, at tha time the contract is 
entered into, specifying the names of the persons, with whom, it has been done The 
memorandum must be placed in the record of the company and copies thereof 
must be sent to all the directors. Subsequently, the memorandom should ba 
placed before tha Board at its next following meeting In the case of default 
the contract, at the option of the company^ shall bo voidable su against the’ 
company, and Ae p^sen ^0 had entered into the contract or every officer of tin 
rT/w* JS^V*^** be liable to penrity which mny 

Central Oovemment may grant relief under 
Section 6W to to oAmr ia default. If to it that the pramra baa muted 
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lioMftly aiid IMiMaiMjr awi (hct, tevism i«fu4il«»U ^ cifeiiaittMDcfis «r tbe 
esie, W ovtlit fiMy fa be cxoimi). tlwefttaraMiy be mmed elUwr tuboily .or 
poriiairy. 

Enpieyeee* StcarlUceud ProvMeot IMf: SfolioM 417*420 of the Com* 

panics A.t, 1 956 deal frith the Employees* Seeuritka aad PrevidehS jFeada. They 
provide at folio wa : — 

<ai Any money or te«Hity dcpaeU mode by an employee of o compeoy 
under tbe lerme of his coalrect of services. mMt be kept or deposited by the 
» company withle IS days from the date of deposit in a Post ^Dce Savings Bank 
** Ar'eoai.t or in a special aceount to be opened with the State Benk of ladia or a 
Schrduled Bank or. where the company itself is e Scheduled Bank, iaa epesiai 
acrount to or be opesed by it at or with tbe State Bank of India or any other 
Scbedcled Bank. 

The Company must not utilise any portion of such meneys or securities 
except for tbs purposes sgrecd to, in tbe conttsets of service (Section 4i7). 

(bt Where a fwovident fend hss been constituted by a company for its 
employees or any dess of its employees, ail moneys contributed to such fond 
fwhe'her by the company or by tbe employees) or loceived or accruing by way of 
interest or otherwise to such fund, within IS days from tbe dite of contribution, 
receipt or accrual should be deposited in a Post OSBce Savings Bank Account or in 
a special account m a Scheduled Bank or in the State Bank of India, or wheie tbe 
company it* elf IS a Scheduled Benk in, especial account to be opened either in 
iticif or in tbe State B«nk of India, or in any other Scheduled Bank or suitably 

invested in securities mentioned or referred to in Section 20 (a) to <e) of tbe Indian 
Trusts Act, 18S2 [Section 4l 8 (1)]. 

(c) In no cate will an employee be entitled to receive an interest in ret^ct 
of the amount standing to his credit at a rate in excess of that yielded by the 
investment made in accordance with tbe requirements aforementioned [Scetion 
418 (2 ]. 

(d) An employee may obtain advances from the fund or withdraw nvoney 
standing to his eredit in the fund, if the fund is a recognised provident fund within 

the meaning of Section 38* A (a) of tbe Income-Tax Act 1922 or if the rules of the 
fund contain provisions corresponding to the rules 4 to 9 cf the Incomc*Tex 
(Provident Funds Relief) Rules [Section 418 (3)]. 

Tutorial Note : Section 2(38) of tbe Income-Tax Act, 1961 defines a recog- 
nised provident fund, and the relevant rulee thereto are provided in Part XII 
(Rules 67 to 81) of tbe Income-Tax Rules, 1962. 

(e) If a trust has been created by a comr-any with regard to any provident 
fund, the company must colleet and pay th, employee’s contributions together 
with Its ewn contributions to tbe trustees within 16 days fiom the date of their 
colleetion. Thereafter the trustees will be obliged to comply with tbe aforesaid 
requiremrnts as regards their investment [Section 418 (4)]. 

An employee, on making request to the company or to the^ trustees, at the 
oaae auy be, may look into the recaipta toied by basks for provident fund taOmty 



«iid wcBfifteg dq w tifd wHh ttem m wll wthe bonds or Monitici is of 

iomnarati Id trust soeorttics (Soetloa 419). &it indi a right o«a fw fierofa^ only 
by an eiiitiog employeo and not by no «x*eaiployee or put oiiipl 93 rae or a persoa 

whose urricM bava beta tannioatod. (The State vs.. Oitdhanlel Bajnj. 63 Bom. 
L.IL 743). 

Any i.i>ntraveBtion of the provisions of Sections 4i7. 418 ft 419 bf an officer 


of the company or by a trastw of the provident fond will render bin punishable 
with imprisonment for a period extending ap to six mraths or with fine axtending 


to Rs 1.000 (Section 420). 

The status of Trast eontiniies, even though the balance in the Fund hu been 
sttisapplicd. Even if the balance standing to the credit of the provident fund, or 
the amounts deposited by the employcM, it wrongfully invested and profits accrue 
to the company out of theu wrongful invutments the character of trust attach irg 
to the fund is not altered. Neither would such a me have the cfi^ect of cenvertirg 
it into a loan It will continue to remain a fund irrespective of the fact that the emp- 
loyees knew that the fund had been wrongfully empoiyed by the company in its own 
buiness. It would not preclude the employus from claiming the funds from the 
company when it is in liquidation, u imrferential creditors. This is because the 
eompany shall continue to be the trustee in respect of these funds and will not 
become mere debtor. (Alliance Bank of Simla Ltd, 1924, 21 C.W N. 721 Rc 
Bengal Zamindari and Banking Co. 1937, 2 Cal. 309). ' ’ 


Receivers and Managers ; A receiver ef the property of a company should 
furnish to the Registrar of Companies every half year and also on his ceasing to act 
u receiver an abstract of receipts and pa)mcnts during the period to which the 
abstract relatu in Form No. 36 the{Companies (Central Government’s) Rules 
and Forms, 1956 Moreover, on the appointment of the Receiver, an entry to this 
effect should appear in every invoice, order for goods or bosiaeu letter issued by 
or on behalf of the company or the receiver. In the event of these provisions be- 
Ing contravened, the company and every officer thereof, who is in default, shall be 
liable to pay a fine of Rs. 200 (Sections 421-423). 

Security for Costs by Limited Company : When a limited company H the 
plaintiff of petitioner in a suit or in any other legal proceedings If the Court having 
the jurisdiction in the matter has reason to believe that the company will rot be 
able to pay the cost of the defendant, if. he U successful hi his defence it may 

require ^company to furnish sufficient security for costs, and mev «.* .ii 
procceediags until the security is provided (Section 632). It has he wever bSl held 

that it is open to a company to sue in forma pauperis. In such a case, the question 
of payment of security into Court will not arise. f 

Penalty Where No Specifie Previsien has been made Elsewhere la the Act i 
When a company or any other person uanagrestei any nrovhtoii ofvh- a- 

Mdfor soehtraaairesslonnopnnUbniantlia^n proriiTelseitow ln rte^’ 

^ Oompaya nde^ offi^ Ufa default. shaU be punishable with 

iaeexteodlogiv lo Rs. 500 and when the oontraventioa is a cootinoiag one. 
wtthafurtbarftwustundiog up to Ra 50 for every day dnrtug which the 


) 



iriilif Ml pMttamet. A •imlter punithmeiit irilt afebMioe forcMtrivaQtkiB^ttqr 
tmtiM m* (fdritatkm or reitriciloii foi^ lo ftn? «pp<x»vAl, «mkoo«, cotocttti 
ooriteMlioii. tttoogfittioft, directioa or in lototio* to nuy imtcgr hot 

heeo heoorded, giveD or gr Anted (Section 629 A), 

Erforeement of Duty of Comytsy to Mnke Retoras, etc to Reghtrar i Where n 
comiMiiy ii raqaired aader the Act to fiie or regiluer with or deliver or oeod to the 
Rogieirnr nay return* account or other docuineiit or notice, aah the company 
dofaulti in doing to far period of 14 dayi* then any member or creditor of the 
company or the Regiitrar may mike an application to the Coart for tuch com* 
pUnoce* On such an application, the Court may direct the compay and any odfeer 
thereof to make good the default within aush time as may be specified in the order. 
But this proeiston does not affect the laying of any poaaUy on the company or its 
officer in reapect of any such default (Section 614). 

Power of the Cooit Tryiag Offences Under the Act to Direct the Filing of Do* 
emnent with Registrar : Any Court tryiflf an offence ror a default in cempifat ce 
with any provision of the Act, which requires a company or its officers to fiie or 
registtr with or deliver or tend to the Registrar any return, account or other do«u« 
ment, may, at tha time of sentancing. acquitting or discharging the aceu^ed, as the 
case may be, compel sueh compliances by order on pajirml of the fee including 
the additional fee required to ho paid under Section 61 1 within the time specified in 
the order. If such an order is not cohiplied with, the defaulting c fii sr or c mptoyee 
of the company shall be liable to be punished with imprisonment frr a maximum 
period of 6 months or with fine, or with bo h (Section 614 A). Further, if a director 
fids to comply with order of the Court under the Companies Act to submit a re 
turn to the Registrar within the stipulated time, be shall be guilty of contempt of 
Court and the High Court has power to punish the director for cortempt of the 
Court [State of U P. vs , Tikka Ram Uniyal <1964) 34 Comp Cas 5). 

Power of the Central Government to Appoint Company Prosecutors and 
to Appeal Against Orders of Acquittal : For the conduct ol prosecution s using in 
the administration ot the Act, tne Central Government may appoiut seaetall> or in 

any case or for any specified class of caies in any local area« one or more persons as 
company prosecutors Such prosecutors will have the same powers and privileges 
as those enjoyed by public prosecutors under the Code of Criminal Procedure, 1691 
(Section 624A). 

Tee Ceuira) Government also may direct any coirpiny proseciitcr; efpointed 
in the circumstances afi'irenieniioned or authorise any otter person either by name 
or by virtue of his office, to present an arpta) from an order of arqunisl paiiid by 
any Court other than a High Court Such an appeal will be deemed to have been 
validly presented to the appellate Court {Sechin 624B) 

Modification of the Act in its Application to NIdhis nod Mutual Benefit 
Societies : Nidhi or Mutual Benefit Society means a company which he Central 
Government may by notification in the Official Gazette, declare to bn a Nidbi cf 
Mutual Benefit Society, as the cate may be, and direct that any of the previsiens 
of the Ad spedfind iu the notification : (1) shall not apply to any Nidhi or Society; 



Of (H) appty to toy Nidlii or Society eritti inch exceptiooi > OHidifieeliciii cod 
adoptttiofls M ere epectfied io thi ootifleotioo. A copy of wch i MKiSc^iOA 
nttit be pieced before each Hoom of rerliameiit at the earltetr. wSMOoeot lo Hs 
Isftte (Section 620AV 

Tutorial Note : Nidhis or Miitoel Benefit Societfcs are coapaniaa tegietered 
with ohjecti to enable the membeie to lave aoncyi to ioveet their aaviaga aad to 
•eeure loam at favourable rates. 

Enforcement of Orders : Any order rnada by a Court under the Coaipaaiee 
Act (s enforceable tn the same manner as a decree made by the Court la a suit peo'# 
ding with It (Section 634) 

Enforcement of Orders of Company Law Board : Section 6)4 A which has been 
ad ltd anew by the Companies {Ameadmcnt) Act« 1977 (which came into force 
with effect from 24 12-77) provides that any order made hy the Company Law 
B ard under Section 17, Section 18, Section 19, Section 79, Section 141 or 
Section 1R6 maybe enforced by the Board in the aame manner aa if it were a 
decree by a Court in a suit pending therein and it shall he lawful for that Boat'd lo 
send in the ctse of itr inability to execute such order, to the Court within (he local 
limits of wh^se jurisdiction ; (a) in the case of an order apainst a company the 
rtflsterei of ths c'^mpinv is situated ; or (b) In the case of an order against 
any other person, the person concerned voluntarily resides or carries on business 
or personally works for g^in. 

Enforcement of Orders of One Court by Other Courts : Where, the order of 
the Company Court, whrchls deemed to be decree, is to he executed outside its 
jurisdiction, a certified copy of the order has to be produced before that other 
Q> jri [Section 6)5 (1)] The oroduetioa of such certified copy shall be sufficient 
evidence of the order Uoin the production of such certified copy, the Court shall 
tak« the requisite steps for enforcing the order, in the same manner as if it had 
been made by itself (Section 635 (21 & (3)]. Where, any order made by the Com- 
piny Lav BDird under Section 17, Section 18, Section 19, Section 79, or Section 
186 is required to be enforced by a Crurt a certified copy of the order shall be 
produced to the proper officer of the Court required to enforce the order and the 

provisions of Sub-sections (2) and ()) shall, aa far as may he. apply to every luch 
order in the same manner and to the aame extent aa they apply to an order made 

by a Court [Se''tirtn 635 (4) added by the Amendment Act. 1977], 

ProvIsioDs for Removal of Administrative Difficulties 
^71 Protection of Acts Done in Good Faith : No suit prosecution or Other 
legal p'oceedtogs shall He against the Government or any officer thereof or any 
.other person in respect of anything which is done in good faith or is 
Intended to be done in pursuance of the Act or any rules or orders made there* 
under or In respect of the publication by or under the authority of the Govern. 

O' Bitch officer of any report, paper or proceedings The objective of such a 
Wn :iton la to Imdemn^fy persons acting in good faith, pursuant to the Act, who 
may not ba Ooveramsot ofieers and in raipact of pubtication made by or uodei 
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Of l^ooBCd^ 

(iicticii 63 SAl>. ‘ 

{Exemption from Disctoure of Informaifon in Certain Cases (Sec*6sS A.A^ 
Tfae Registrart any officer of the GavcroiMat #r any other peraoo cannot he foior4 
aodcf any cifcenitanees to diecloK to a* y Coort or other autfaotitj wljente he % 
any information which has led the Central Government to direct a speeial aedit 
under Section 233 A or to order an investigattoa under Section 235, 237, 247, 248 or 
243 or which It or hat hcen material or lelenot in connection with such special 
^udU or inveitigation. 

^ It is a proviiion intended to ensure that the fljwof information ia not 
obalructed by the identity of the aouroet being revealed. 

(3) Power of the Central Government or Company Law Board to Accord 
Approval on Application^ etc , Siibject to Conditions ana Payment of Prescribed Fees 
{Sec* 637 A) : When the Central Governrrent or Company Law Board is required 
or authorised by any Provision of the Act (i) to accord afproval, $ai ciicn, lonfir* 
mation or recognition to any matter* or (H) to give any direction in relation to any 
matter, or (iii) to grant exemption in relation to any matter, then the Goveri mcnl 
or Company Law Board may in the absence of anything to the contrary coniaieed 
in such er any other Provision of the Act. do to, subjeit to such ccnciiiccs and 
iimitttioBt tt it may think fit to tirp^se. If however, such conditions ard limiiatioot 
are contravened, the Central Governmem or the Law Board mt) icsciid or 

withdraw them. 

Every application made for any ef the aforesaid purposes must be accom* 
panied by such fee not exceeding Rs ICO at may be prescribed T^e Government 
end the Com:>any Law Board is authorised to prescribe fees for application 
in Tcsp^ct ot dtfTfrent matters or in the case of applications made by companica 
for appiicationa by difr(:reDt classes of companies 

Alt the aforcmeflt:oned powers are coiitinfcnt in the sense that the Central 
G:>verrmeDt can exercise them only if these are required unocrany Provision of 
the Act for accorOing approval, etc, to or in relation to the matter at band Unlesa 
such an authority exists, these powers cannot be exercited. For initaiice tnfor* 
mittion as regards income received by director from other coirpan'et ard the 
earning of the members of his family ate net naters eoniidfieo lelevant for 
purpose of inquiry against a cerrpary. The Gevernmert thus cantot atthcriae 
their collection. (Canara Workshops Ltd vs the Union if India (1966) 36Ccmp 
Cas 631 Uncinditiooal orders oannot be rescinded, since those do net fail within 
the purview of Section 637A (Nava Samaj Ltd. vs , Registrar of Ccmpaniei 1965, 

1 Comp L J. 339) 

(4) Power of Central Government to fix a Limit with Regard to Remuneration : 
According to Section 637 A A the Central Government may--while accordii g ita 
approval to any appointirent or reappointment of managirg or whoJc*time^ 
director under Section 269 or to an) appoii tirent or tc any rcmuieuiton ttndev 
Section 309 or Section 310 or Seettoo 387 — the remunerttion of the peracn ao, 
^pointed or the retnuneralioii^ aa the ca^e may be. wtibia the limits Apaeifcd 



In tbm Act Mt tacb amount or pereutMtc of profltt of the eottptay. M It Wmjt 
deem fit. Bat wh/Je fixing thi» remuneration, the Central Oovernraent *1^ 
taw to take into account the following faetors. (a) I he fioencM |>odtioa 
of the company (b) the remnneratioo or cojmmiiaion drawn by the individual 
concerned in toy other cipacitya including his cipacity as a sole selling igenia (c) 
the remuneration or commission drawn by him from any other company, (d) Pre* 
fessional quatihcaiions and experience of the individual concerned, (e) public poUcy 
relating to the removal of disparities in income. 

(3) Power to Condone Delays : The Centra] Oovemment may condone the 
dr lay ic filing a document for reasons to be recorded in writing, for examplci in 

the esse of failuie to make application or file document required to be made to or 
filed with the Governtnent or with the Registrar (Section 637B) 

(6) Jurisdiction to Try Offeiices * An offence againit the Act ahall be tried 
at least by the Court of Presidency Magistrate or a magistiate of the First Class 
(Section 622). 

Inasmuch as a company is a judicial person, it car be prosecuted like any 
other individual) also it can be convicted and fined, if it is found guilty. Suppose 
an offanccis puQtsbable under the Act only by fine and nothing else. In such a 
situation, if the offence Is committed within a Presidency town, it would be 
punishable upon summaiy conviction ky any Presidenc} Magistrate of that town 
(Section 623 ^ 

(7) CompeosatloB in the Case of Frivolous and Vexatious Prosecution For the 
institution of frivolous, and vexatious prosecution against a company or an cfficer 
thereof by a shareholder, he may be ordeied by the trying Mag strata to pay to the 
aggrieved party by way of compensation an amount not exceeding Rs 1000. 
In cise of default in payment of the caid amount the shaieholder may be ordeied 
to undergo a simple imprisonment for a maximum period of two months. The 
shareholder, however, shall have the right to appeal against such order 
(Section 61S\ 

(8^ Power of the Central Government to Alter Table and Forms in the Sche- 
dules Except Schedules XI & X 11 and to Alter or Amend the Forms i The power of 
the Centril G*>vernment in this regard Is limited only by the provision that the 
alterations made must be first published in the Official Gazette Only after n^^tifi* 
atioD, the alterations become effective. Moreover, every such alteration must be laid 
before each House of Parlianieot (Section 641). 

(9) Companies not Entitled to Fundamental Rights Under the Constitotioo : A 
eompxny not being a citizen, no petition under AUicle 32 or 226 of Constitution 
can be entertained for any infraction of any fundamerital right of citizen of India, 
which the CO npany claims The doctrine of piercing the veil of the Corporation 
does Tifit apply to such a case Ai a result, it cannot be argued that .t ii in fact the 
shareholders, but not the company, who have moved the Court under Article 32. 
A comnany cannot bs indirectly allowed by rely me on the doctrine of lifting the 
ve I to achr eve a thing wh*ch it cannot directly do {Tata Engineering and Locomo- 
tiva Co. Ltd. vs • The State of Rihar. (1964)l.S.Cl. 666 ; State Trading Gc^pofa* 
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TOKEtGN CXMlilffAim ; /'’'vv 

' ' Cootfftetai vfblDb iivitteorportted la j^Milfa avaatriw lnt( lum bUMw* 'tiSL 
flaces of bothiess la tadl* are deacribad ai fbfe^ eoaaoaidM. Tbay bav« -to 
aoabty with certaia provltloas of tinr Aet f > " 

Application of Sections' 502 to 602 to Foreign Companies {Section 59li J 
All thtie lectioas wilt apply to all forelgo canpaDtef. i.c. eoaipaaica fatting under 
ths following two Llaisat aamely^a) comptnlcf incorporated ooUide India whidi 
afur the comtneaceaient of tbii Act. eitabliati a place of badMca vitiila India; 
and (b) contpiniei incorporated oatiide intUa erldfsh have, before the eamnMiMa* 
meat of tbis Act. establiabed a place of bs^neM witbia India un4 coatiaBe to bane 
an eitablished place of of btuineu within India at tin comeMBceaMBl of Ilia AM 
{Sub-Section <!)}. 


It may to happen, that not lets than S0% of the pidd-ap tbare eapitd~iabe> 
ther equity or preference or partly equity and partly preference— of a foreign Coat* 
pany having an established place of bmineM in India It held by one OC more ettiung 
of India or one or more bodies corporate incorporated la India, whather, 
or in the aggregate. In such a cate, the said company shall comply with taeh of the 
provisions of the Act as may bt prescribed with regard to the baaiaett carried on 
by it in Indta, as if it were a company incorporated in India {Sob«Scetioa (2) aa 
inserted by the 1974 Amendment Act)]. 

Documents, etc , to be Delivered to the Registrar by Foreign Companies i 
Foreign companies which after April 1. 1956 eitaMiab a place of bwalnatt in IMtth 
must, within 30 days, form the date, file with the Registrar having jurisdiction over 
Mew Ocihi (Section 597) and also with tha Registrar of the State In which the 
principal place of business of the company it litoatcd l 

(a) a certified copy of the charter, statutes or mcmerandnm and articles of 
the company or other instruments constituting or defining the oonstitn* 
tion of the company, and if the instrument is not in the EagUM lasgoaic 
certified translation thereof ; 

(b) the full address of the registered or j^neipa} office of the company ; 

(c) a list of the directors and secretary, of the company, conteiBiai|||i9ie pWte 
ticulars mentioaed in Section 592 (2)> 

In respect of each director (when an iadhddnnl), this list most contain his 
present name and surname in full, his former name or naases or auranme or amn 
names in full, his usual residential addrefs. bis cationaliiy. and if that natlonaiily 
is not the nationality of origin, his nationality of origin and his buaittess ocenpation 
(if any), or if be has no business ocenpatios^ bat holds any other diicctonhip or 
directorships, particulars thereof If the director ia a body corpomto, the list maal 
contain its corporate name and registered or principal office and tl» full ncint« 
nddresa. nationality and the nationality origin if different from that nntloaaUty 
or cash of its directors In respect of the aaeretary or each of ^ Inlal aoeccteilet 
(iflbcre be any) (when an individuaO. the list arast coateln his pfcaast nmne cod 
a ur t jp w ua . |md former mwae^i) or aptncaan<^ end Ida nauct midiHii nddiite If 



the seowfwy is • b 0 iy eotpont^ Ita «prpont« aime awl 
office ; ■ 

(d) tfae name and addrew or tlie oatues and addresses of lome oaa or atora 
perioos resident in India authonted to accept «d behalf of ibe ccinpar>7 
service of process and any notices or other docuoieDts required to be 
served on the company, and 

(s) the full address of the office of tha .company in India which is to b« deem* 
ed its principal place of basinets in India. 

Under Rule 16 of the Companies (Central Govern nsent’s) General Rulae and 0 , 
Forma, 1956, n copy of any charter, atatutea, memorandum and aiticles, or other ~ 
instrument constituting or defining the constitution of a company must be duly 
certified to be true copy. It must be certified, in the case of a company iocoipotated 
outside the Commonwealth by fa) an official of the Government to whose custody 
the original of the document is committed or (b) a Notary of such country or (c) 
an officer of tha company. The signature er seal of the official mentioned in (a) 
or (b) is required to be authenticated by diplomatic or Consular Officer empew* 
ered in thit behalf under Section 3 of the Diplomatic and Consuiar Officers (Oaths 
and Fees) Act, 1948. or, where there is no such officer by aty one of the cfficiaig 
mentioned in Section 6 of the Commissioner of Oaths Act, >889 or in any Act 
amending the same. The certificate of the officer of the company referred to above 
is required to be signed before a person having authority to administer an oath as 
provided by Section 3 of ths Diplomatic and Consular Officers (Oaths and Fees) 

Act or as the cate may be by Section 3 of the Commissioner of Oaths Act, (the 
status of the person administering the oath in the latter case being authenticated by 
any officio! tpecified in Section 6 of the Commissioner of Oaths Act, or in any Act 
amending the same). 

If the company it incorporated in any part of the Cammonwaajth, the eopy 
of the abovemetioned ducument must be certified as true copy by : (a) qn official 
of ths Government to whose custody the original of the document is eommitted 
(b) a Notary in that part of the Co -ntnon wealth, or (o) an officer of the company, 
on oath before a person having authority to administer oath in that part of the 
Commonwealth- 

Under Rule 17 (/b/J), the English translation of the doenments to be filed 
with the Registrar in pursnsnee of Section 592, 593 or 605; must be certified to be 
correct, if the traoslatitm is made outside India it shall be authenticated by the 
signature and seal (if any) of the official having custody of the original or of a 
Notary of the country (or part of the country) where the company is incorporated. 

If the translation is made within India, it thsll be authenticated by an advocate, 
attorney or pieader entitled to appear before any High Court or by an affiJavit of 
the person having, in the opinion of the Rsgrstrar, an adequate knowledge of the 
labgasge of the origiail end of -Bnglish. The documente pursuent to Section 592 
nre to be delivered in Form No. 44. 

JMom/o bs DeOstredto Registrar Where Daetmsnts are Altered : Ufndei 
ibet}Mi:^3of4hpAet| Jftioy alteration jis made or oeeura ia ; (s) the ehaiier. 



tiw^se^ 4f « roid||tt vt tfce »rfliu!««i 

pikwiftl eflee «f t iMtifa «a«af]Msy ; ot (^^41r«6iaw «r &6ftttu^ of « 
toiritii coiDpifty:or (d)ilMaaia«ot«id4fCMof«sy potMUt WMbotfsed to aiici^ 
tnrvko os' behalf of • foreim compioy i (zi thcyipri^pal place of Iratinen of tlw 
company is India; (lien tbe company iball witfain the proeiibed time deliver to the 
Begistfar for rettwratUm a return coBtaming the pxcacribed paiticolan of the 
alteration. 

Role 18 the Conipaaiea (Central Ooverament't) General Rolea and Fermi, 
1956 preecribei the time, within which the particnlara alteratioa are to be filed. 
The notice of aheration in respect of item (a), (b) or (c) above, most be commoid* 
cated to the Registrar on or before 31it i^nuary of the year following the year ia. 
which alteration was made or ocenrred; that in respect of item (d) or (e) within 
one month from the date of alteration. 

Accounts of Foreign Company : Under section 594 (1), every foreign company 
In every cileodar year most : 

(a) Mske out a balance sheet, and profit and lots account relating to hit 
Indian business in such form containing such particulart and including, 
or having annexed thereto such documents (including, in particular, 
document relating to every subsidiary of the foreign company) as under 
the provisions of the Act it would, if it had been a company within 
the meaning of the Act, have been required to make onl end. lay before 
the company in RCderal meeting; and 

(b) deliver three copies of those documents to the Registrar, 

In regard to a foreign compacy havirg a branch in India, whose entire ot 
almost the entire business related to India, to avoid preparation of separate 
Balance Sheet and. Profit and Loss Account in respect of the Indian biuiness, it has 
been agreed to by the Department of Company Law Administration that if the 
world Balance Sheet, and Profit and Loss Account prepared by it in the country of 
Incorporation was 'ccast in the form preicribcd in Schedule VI to the Companies 
Act, then such statement of accounts would be acconntable in compliance with the 
provision of Section 594 (1) f4th Annual Report, para, 1871 

Under Section 594(3), every foreign company shall send to thi ' Registrar 
along with the documents required to be delivered to him under Sub-seetion(l), 
three copies of a list in prescribed form of all places of business established by 

the company in India as at the date with reference to which the balance sheet 
refened to in Sub>8cciinB (1) is made out. 

The documents referred to Section 59^M) (a) ft (3) are required to be 
celivcred to ihr Rrg'stiat within 9 months from the date of closing of financial 
year utihefocgi tompaay to which the documents relate. Tfaia period may, 

however be r 3 ;it)dcd for any special reason for a maximum period of 3 month! 
(Kuie ISA Compai ies (Central Government's) Rules ft Feims, 19541 

' Obhteatiim to State N«me of Foteipt Compmy. It is also obHgatory for every 
for«(ga company to , (a> cxiubH on the outside of its plaeu of basiaeisin India Its 
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ttMw «wl A*«0BMf3r III idikdi It It iaoarparattd >b< 

la Ba^Mi M well m in the local laasaage, (b) mte. ta 0my ftotpeem tovtting 
•abeeriptioM hi Ia41% fw to efaecji 99 4 elw mtaw e the aaaatty taeaipaeMica, 

M eeuM tihe oa»e of the 0omi»By and its GODotry of iBoerpoimtion to be 'iteted 
fai legible Eogliali ebMt&etm ia aU bttaiaeis lelteiet Mil beadc, letter paper, 
BOtieet. abfertieemeilta aad other official poWicathna thcicof. 

If the liability of the menbcra of the company la limbed, the aotka of the 
fhet alio mint be stated hi the prospectus, tetter bead, tettm piqier. etc. and to be 
conspicuously exhibited oa the oot^de of every place where it carries on busicess jg 
In India, in l^Me EniUth eharaclars and also ia tegible characters ot the language * 
of the locality In which the offisa or place ia situate (Section 395). 

Service on Foreign Company : A necessity may arise for seiviog on a foreign 
TOmpsny cerlein process, notict or other document. These would be se.emcd to 
have been sufficiently served if these are addressed to any person (whose ^ame has 
been delivered to the Registrar under the foregoing provltiont relating to foreign 
cotnpaniei) and left at. or sent by post to, the addreu which has been sp detner- 
ad. But if such aama and address of a person resident in India has not been 
given to the Registrar or if at any tima all the pereons whose naaies and addresses 
have been so delivered are dead or have ceasad to retedc or refusa to accept se-vice 
on behalf of the foreign company, then the document may be served on the 
company itself by leaving it at or sending b by post to, any place of buaiaest 
asttbilshed by tba company In India (Section S96). 

Penalties : Section 321 prescribes a penalty for the company and every 
officer or agent of tba company for non-eompliance with any of the requirements 
mentioned above, extending to Rs. 1,000 and in tba case of a continuing offence, 
with an additioaal flat extending to Ra. 100 per day, during which the drfauJt 
continues. 

Effect of Company's Failure to Comply with the Provisions of Part XI of the Co- 
ntpanies Act Relating to Companies Incorporated Outside India : Under Section 399 
if a foreign company fsils to comply with any of the foregoing paovitions of Part 
Kl, such a fiaiiara w31 not affect t^ vaiidby of any contract, dealing or tianaaciion' 
entered into by the company ; it will be Uahle to be sued in respect thereof. But it 
cannot bring any suit, claim any set'of^ make any couater«claiffi or institute any 
tagal procaedteg In respect of any such contract, dealing ot transaction until it has 
complied with the previsions of that Part. 

Registration of Charges, Appointment of Receiver and Books of Account (5ec- 
l/off 1 The provisions of Part V of the Companies Act (Sections 124 to 145 
ebeff apply rmaatis mttutndis to : (a) charges on properties in India, which were 
created by foreign company after 15-1.1937 ; and (b) barges on property In India 
Which ia ac(|«iied by any fereifB oompaity after 15-1-1937. Moreover, where a 
teetioil ie mated ot Ae completion of the acqnisition of the property takes place 
f^de laffia, ffiteBpeoviaioes of Section 125 (3) and the proviso to 127 (1) shall 
MteWnffiMl M If ffw propmy (whntever situated) were abuated outside India. 

'Uff ifdf gening to right of dvbbBture-hold^ 
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tnA dMttlifis^ toMve eoptat «r tiwMwd) jlnU »M mmis nw«MI» «»4 

foretin eompan^^ fSob Section <2)], 

(Toe PjovWioBs of Section 209 (pwtsininf to booke to be kep^ ,bpoooaiptof . 
tkill be eppliceblc to a foreign coaipnoy to the extent of reqnteiBf k to keep at HI 
p« iocipal piece of bueinese in India, the book of apcoont mcnttoned to ^Section 10» 
with regard to moneys received and spent, sales and purehaiee ncMle, end asMto 
aad liabilities in the eourse of or to relatton to its bnetoeis in, India [Sub-Section 


(3) to)]- 

On and from the comm»n<»ment of the Companies (Asaendmcnt) Act, 1914 
b (/■ e. I 2-75), the provision of Ssction 139 (relstlug to Anaiigl Return to bo m o de 
by 0 jtnpaiy having a share capital) shall, subject to such modificationa or addittoos 
as may be made therein by the rules made under thia Act, apply to a foreign com* 
piny which has an esttblished place of business In India, as they at ply to a 
company incorporated in India [Sub-section (3) (b) (i) as inserted by the aforesaid 
Amendment Act]. Further, on and from 1-2-1975, the provisions of Sections 209 
209A, 23tA and 233B (relating to : hooka of accoout to be kept by an todigeooaa 
company ; inspection of books of account, etc, under Section 209A inecried enow 
by the 1974 Amendment Act ; special audit; audit of cost accounts to oertam 
cases) as well as Sections 234 to 246 (relating to : Registrar’s power to oaU for 
information or explanation ; seizure of doeument by Registrar, iavestigatiou of 
company's affairs on application by members or report by Registrar ; applkatiou 
by members to be supported by evidence any power to call fmr aacuiity ; 
ioveetlgation of company’! affairs in other cases ; piohibition of a firm, body 
corporate or asiocietion from being appointed as inspectori ; power of toepectocs 


to carry investigation into the affairs of related companiee or aseociates, utc , 
production of documents and evidence; seizure of documents by tospeetot; 
Inspector’s report ; prosecution, application for winding-up of company or uu 
order under Section 397 or 398 ; proceedings for recovery of damages ur 
property ; expenses of investigation ; and inspectors' report to be evidence) shall 
to far as may apply to the Indian business of a foreign company as they apply 
to company incorporated in .India (Sub-section (3) (ii) as inserted anew by 
the 1974 Amendment Act). 

In applying the aforementioned Section (viz., 124 to US, lit & 209). thu 
Registrar and the registered office of the foreign company referred to in those 
Section, shell be the Registrar having jurisdiction over New Delhi and iu princi- 
pal place of business in India respectively. 

N B The prescribed form for the purpose of Section 600 is Form No. 55 of 
the Companies (Central Government’s) Rules .,nd Forms, 1956. 

Fees for Registration of Documents : Such fees as may be prescribed heve to be 
paid to the Registrar for registering any documents that are required to be 
filed with the Registrer (Section 601). Rule 20 of the Companies (Central Govern- 
ment’s) Rulas prescribes the fee at Rs. 30 for any document reluting to « 
loreigtt company. 

iteg^rWtofi Frosipectus : Seetitm 60S detdaies ttoit no person shall issue. 
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«lf0QfKtoor dbtribntt in faiit isy proiiMGbli offbrlng for «uVfaip0M^ ^ 
la or dtbMtBW of, « foreiga company ineorporated or to be incorporated oatdldo 
^te i iragpe e tlv e of whethm, or not it haa eateUiahed or will eatablif b place of 
bodacM ia lodia. naiete : 

(i) bef«re it* isiue, cIrcoIatiDg or dUtribotlag of the protpectiM in India 
a eopy thereof, certified by the cbairman and two other direetors of the 
company as having been approved by a resolution of the Resiatrar ; 

(ii) the prospectus states on the face of it that a copy thereof has been to 

delivered; and ^ 

(iii) there is endorsed on or attached to the copy; (a) the consent of 
an expert, if any, to the istue of the prospectus as required by 
Section 604 ; (b) a copy*of any contract needed by clause 16 of 
Schedule II to be stated in the prospectus or, in the case of a 
ooBtract not reduced into writing, a memorandum giving full particulara 
ftetaef ; and a statement setting out the adjustments referred to in 
olansa 32 of tbe same Schedule. Likewise, under Sub-section (3) of Sec- 
tion 603, 8 person is prohibited from issuing to any one In India a form 
of application for shares in, or debentures of such a ccmpany or inten- 
ded company, unless theform.is issued along with the prospectus. 

Students may note that : (i) a prospectus also comprises the document which 
aeeording to Section 64, is deemed to be a prospectus and (ii) under section 60S 
(3) the expression 'prospectus’ ‘shares’ and (debentures, in reference to /oreign 
companies have the same meaning as when used in relation to a company incorpo- 
rated under the Act. 

Requirements as Regards Prospectus : In so far as foreign companies are con- 
ermed the provisions as regards prospectus requirements have been brought 
almost in line with the provisions applicable to companies incorporated in India, 
•ubject to minor modifications. 

Under Section 603, the prospectus to be issued by an existing or intended 
foreign company in India must be dated and contain the following particulars > (a) 
tbe instrument constituting or defininig the constitution of the company ; (b) the 
enactments or provisions under which tbe company waa incorporated ; (c) the 
suldrcaa of the place in India where the said instruments, enactments, etc., transla- 
tion thereof in English, if they are in some other foreign language, can be inspected 
(b) the date on which and the country in which the company was incorporated ; 
and (e) whether, there it a place of busiuia in India, and if to, the address of fts 
principal office. The provisions contained in (a), (b) and (c) above, shall not be 
applicable, if tbe prospectus is issued more than 2 years after the company had 
become entitled to commence business. As in the case of tbe prospeetni of a comp- 
any incorporated In-Ifidia, the prospectus of a foreign company too, must contain 
tbe matters laid downin Part I of Schedule II and set out tbe report specified in 
Part If of the Schedule snb/cot always to the provisions of Part III pf the Schedule 
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jtfp let of^t ^90 up to Rs. 5,t)O0 ot (SckaBoo 0(ijS). toc^P 

tP oivil liability for <Bu$*ttatemeiit in a prospectus is applicabieali^.to a j ^ p ec t Of 

issued, circoUled or distributed m India by a foreign dotnpady, witb tbo attbstilap 

tion for references in Section 62 to SSctbii 60 of (Jlis Act, of refdreBdt |o Sect km 

604 thsrer^ (Section 607). 

Govemmeat Ceaq^aalcs 

SeetioB 617 of the Act defines a Oovernment company as any ooaipaoy bi 
which, not less than fifty-one per cent of the paid-up capital la held by dki C^trd 
Oovernment and paitly by any state Government or Governments or partly by tba 
Central Government and partly by one or more State Oovarnfflcnts. .h also ia* 
dudes a company which is a subsidiary of a Government company at thus defiaeit. 

Aui/// of Government Companies : Under Section 619 (2), t^ auditor of a goyer<‘ 
nment company shall be appointed or re-appointed by the Central Ocvernmcaf 
on the advice of the Comptroller and Auditor General of India. Even when tba 
Government-holding is only a State Government or Covernments. the Central 
Government will appoint the auditor. 

You have read in connection with the Section 224 (IB) & (IC) in one 
your Study Papers in Auditing ; (t) that on or from the financial year next follow 
ing the commencement of Companies (Amendment) Act, 1974, the appointment 
or re-appointment of any person oi firm as auditor of a company is legally banned; 
if he or it is already holding the audit of either 20 companies, each of which has a 
paid-up share capital of less than Rs 25 lakhs or maximum, 10 companies each of 
which has a paid-up share capital of Rs. 25 lakhs or more plus 10 other companies, 
each of which having a paid-up share capital of not less than Rr. 25 lakhs (in ail 
the numbers being 20in this case as well ) ; and (ii) that is the immber of such 
h^rlding of company audit exceeds the aforesaid limit of 20 companies imirediately 
before the commencement of the Amendcnent Act of 1974, the person or the firm 
concerned must intimate to the concerned compiiny or companies bis cr its unwill- 
ingness to be re-appointed as the auditor from the finaocial year next fc ilowicg 
the commencement of the Amendment Act. within 60 days from commencement ; 
also he or it must simultaneously intimate the Registrar the names of the comp* 
anies of which he or it willing to be re-appointed as the auditor and forward • 
copy of the intimation of such companies. 

According to the proviso newly added to Section 619 (2) of the Act by the 
Companies Amendement Act of 1974 the aforesaid Uniita also apply in relation to 
the appoitment or re appointment of an auditor of a Government Company by the 
Central Government on the advice of the CiL,ptroller and Aoditor-General of 
India. 

The Comptroller and Auditor-Generai of India has power (o direct the 
manner in which the accounts of Government companies are to be audited and to 
issue instiuctions to the auditor is regard to «ny matter relating to the peilbnn-I 
•npe pf hia ^ntlea aad functions (Guru Oobhi4a Basu va. l&mkeri Pamsad 
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IS.CJ 2S9r Th» Comptroller Md Auditot Oenerel is empowered to omtdott « 
mpplemeatary or test audit of the company’s account tbrovgli say person or 
persons whom he may authorise for that purpose of such audit the C.ftA.O, 
may leqoire ieformation or additional i'nfemation to be furnhfaed to any peiton 
or persons lo authorised on any matter feaerally or specially directed for. 

The auditor of government company mast submit a copy of his report to 
the Comptroller and Auditor General who bat the tight to either comment on or 
supplement the audit report in a manner be thinks fit. Thereafter, the audit repott ^ 
■hall be placed before the annual genera' meeting of tbs coeopany at the same time 
and in the same manner as the audit report 

The aforementioned provisions relating to audit also are applicable if the 

Oevemment subsequently acquires 51 % or more of the share capital in a company 
which previously was formed by private enterpiiie and the shares of abicfa had 
been tubscribed for by the public and the promoteis in ihe first instance 

Annual Report on Government Companies (Section GI9 A) ; The Central G'^ver- 
ameot. where it is a member of a Government Company, shall cause an annual 

report on the working and affairs of that company to be prepared within 3 months 
of its annual general meeting whereas, the audit report is placed under Section 619 
(3). As soon as this annual report is prepared the Centra) Government shall also 
cause to bo laid before both Houses of parliament together with the copy of the 
audit report and comments on, or supplement to the aue^it report made by the 
Cemptroller add Auditor General. ^ 

Where, in addition to the Central Government, ary State Oovernment is also 
member of the government company, tbit State Government shall cause a copy of 
the annual report (prepared as aforementioned) to be placed before the House or 
both Houses of the State Legislature, together with a copy of the audit repot t and 
the comments theren or supplement thereto. 

Where the Central Government is not a member of a Government company 
every State Government which is a member of I hat company, or where only one 
State Oovernment is a member of the company that State Government shall catue 
an annual repo't on the working and affairs of the company to be prepared within 
time mentioned above. As soon as the annual report is p^pared, the State Govern- 
ment concerned must cause it .to be laid before the House or bo h Of Houses the 
State Legialature with a copy of the audit report and commenti or supplement 
Kferred to above. 

Provisions of Section 619 to Apply Certain Companies : Thtse pTOvisioaa 
■hall apply to a company in which not less than 31% (impliedly, may be more) of 
the paid updiare capital if held by one or more of the following or any combina- 
tion thereof, as if it were a Government company : (a) the Centra) Government 
and one or more Government Companies ; (b) and Stste Government (a) and 
one or more GovL Companies.; (c) the Centra) Government one or mote State 
OdtoriUBeit and one or moN Government Companies; (d) the Central Goverpment 

nid o^ or men oorporatioat owned or controlled by the Centiai Oovernment; 
(e^tlMi Ctotral Ooverammit one or more State GoveroflBents and one or autre 
!' o e tp p l a i l pas owned aad etmtfolled Central Government: (fjeneier inara 





iMat t {|)flip«tl«a M GovmiaeM Coi^uiy SMtioa 619B loMiMl tmm Iv 

1914( AawtnlaiMrt Act). 

Applleathn t/ tJ^ Act to hauMoict, BatUcbi$ 4 , Seetrieitp &/pply md Otkpp 
Companies Owemed ky Special Acts : Tbfl prov^dottC at the CcMBpi^et Act ehMl 
ai^ (ai la invnnaeii compaolM, except in w far « the laid p^ovtolaoe are 
ioeonieieat with the provitioas of the ioianaoe Act, jl93S : (b) to backing 
eompaaiee, except, in so far. as the said provlsioos are laoonditeat srith the 
provtsioni of the Baak)ag ReguUtwn Act. 1949 ; (o)to companies cogaged in the 
geesratioD or lupply of electricity except la so far as the said {movisioiii are 
inconsiitsnt wi'h.the provisions of the Electricity (Supply) Aot ; (d) to any other 
company governed by any special Acts, for the time being in force except in so far 
as the said provisions are inconsistent with the provisions of such special Acts; and 
(e) to such body corporate incorporated by any Act for the time being in force as 
the Central Oovernioeot may, by notification in the Official Gazette specify in this 
bshair. subject to such exceptions, modifications or adaptations or may be specified 
IB ihs notification [Section did (a) to (e}>the last elaose viz., (e) being added to 
the Section by the 1974 Amendment Aot]. 

Power of the Central Government to Modify the Ait Relating to Government 
Companies {Section 620 ) : The Central Government may, by notification in the 
Offijidl Gazette, direct that any of the provisions of the Act, (with the exceptions of 
Sections 618, 619 and 619A) either shall not at all, or shall, subject to such 
exception, modifications and adaptations as may be specified, apply to a Govern* 
ment company. 

But the power of the Central Government aforementioned ia not an unfettered 
one : it is subject to the control of Parliament. A eopy of every notifications 
proposed to be issued under Sub-section (1), shall be laid in draft before each 
House of Parliament, while it is in session, for a total period of thirty days which 
may be comprised in one session or two or more successive sessions, and if, 
before the expiry of the sess'oi immediately following the session or the snecessive 
sessions aforesaid, both Houses agree in disapproving the issue of the notification 
or both Houses agree in making any modification in the notification, the notifica* 
tion shall not be issued or, as the case may be, shall be issued only in such modHied 
form as may be agreed upon by both the Houses. (As amended from 24*12-77). 

Government Company not a Public Body or Public Authority '• The mere fact 
that the company is wholly Government owned does not clothe It with the chara- 
cter of a ‘public body’ or a “public authority”. Therefore, it cannot exercise any 
authority as a public body ; it does not become, and cannot be regarded as a 
public body (Laksbmi v, Neyveli Lignite Corporation Ltd. 1966, 6 Comp. Cas. 
197), It was held In that ease that where, an employee was placed under a suspen- 
sion on the basis of a departmental enquiry conducted by the emplojec of a defen- 
dint Corporation, it was not feasible for such aa emp’oyee to apply for a mii'of 
certiorari against the Corporation, inasmuch as such a Corporation is aot a 


pablio aatbority aad procatdloit, thaii iwre oaly a doaiatk tribaaat i»f « 
privilt body. Ai iMh. tbii ooold not be cbailenfed ooder Aiiklo 126 ’ibt Cfeoi^ 
tttstioB of India 

Goaraatoo Company ; It is a company which has two fealorai in common 
aHth other oompaoiee. These are : 

(I) Thn eompeny has a legal personality : 

(li) The liability of the members it limited. In the caae of a company having 
share capital, it is limited by the nominal amount of ahartt bald by each 
member and in cate of a company not having share capital, by amountt 
of goarantees undertaken by the members, i.e, the amounts they shall 
contribute in the event of the company being wound up, for payment of 
its debts. 

'It it convenient form of organisation for aasociationa such as clubs, chambers 
of tommeroe, trade associations, societies set up for carrying on charitable work, 
made under Section 25 may be permitted by the Government not to have the 
word or words ‘Private Limited' or “Limited’ es a part of its namo. 

The advantages of guarantee eompany are as follows l 

(i) It becomes a separate entity sod can own property, enter into contract! 
sue or be sued in regard to its contracts and tranaactious, etc. 

(ii) In respect of the transictions of the company, no personal liability is in> 
curred by the members of the company or its Board of directors or 
Committee of the management. If at all, their liability aries only on 
winding up. 

Tba forcas of memorandum and articles of ssioclation of a guarantee cem* 
pany not having a share capital as well as of a guarantee company having a share 
capital are contained in Tables C & O of Schedule 1 respectively. They may adopt 
these forms either in toto or as near thereto as the circumstances warrant (Sec- 
tion 29 )According to the proviso to Section 29 nothing shall be deemed to prevent 
a company from including any additional matters in its articles in so for as they 
are not inconsistent with the provisions contained in the Form in any of the Tables 
C & D adopted by the company. 

Whereas, a company having a share capital can, according to Section 125, 
create a charge on its uncalled capital, a guarantee company cannot create a charge 
OQ the amount, which can be called up from its members only in the event of wind* 
Ing up [Re Irish Club Co. (1953) W. N. 127]. 

A guarantee company having a share capital may issue redeemable preference 
shares if authorised by its articles (Section 80), also shsie warrants to bearer 
If authorised by the articles but with the previous approval of the Central 
Government (Section 114). 

A* in the case of any other limited company, the memorandum of a 
goarantee company, if it has a share capital, must also contain the amount of the 
ahaeccaiHtal with wblob the company proposes to be registered and division 
thereof fate eharee of a fixed amount (Section 13 (4)]. 
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' it ii iiictt^ai1»nt Qpoi| a gairantM eowpuijr to ntirttr iti «tt|oles aloBi «ttk 
the ateworardum (Section 26). If It hat than capital it may adept TaMe B>. 
Its article mint state the aunber or aHiaiMra with which it is proposed tote 
registered [Section 27 (2)] It it an index tQ the cteditora of the tm^Mmy at regards 
the amount of guarantee on which they can, rely as a security. If the number cf 
tnemhert is increased, a notice of the increase is given to the Registrar within 30 
days afier the passing of resolution authorising the increase iSeclion 97). *' 

By construction of Section 16) (1), a guarantee company, not having a share 
capital nead not hold statutory meeting or (orarard the Statutory report to the 
members. It is obligatory on the part of a guarantee company to keep a register 
of members and a register and index of debentureholders (Section ISO and i 31), 
a register of directors etc. (Section 303) as well as a register of charges (Section 
123). It must give notice to the Registrar of special resolution passed by the 
company (Section 192). 

T he forms of an annual return to be filed by a company not having a than 
capital ard that to be filed by a company having a share capital differ in certain 
respects ; the particulars thereof are contained in Sections 139 and 160. 

In the case of company not having a share capital, an extraordinary general 
meeting can be convened on the requisition of members not having laas than one* 
tenth of the total voting power of all the membeis, who have the right to vote at 
a general meeting. If on the other hand, the gaurantee company has been formed 
with a share capite), the requisition mast be made by such of the requisitionists as 
represent either a majority in value of the paid-up share capital held by all of them 
or not less than 1/10 of the paid-up capital carrying the right to vote at tba general 
meeting [Section 169 (4 ] 

Section 37 prohibits as guarantee coinpany not having a share capital and 
registered on or after 14 1914 from giving any penon a right to participate in the 
divisible profits of the company otherwise than as a member. For the purpo e any 
provision in the articles of memorandum or in any resolntion of a company purpor 
ting to divide the undertaking into shares or interest will bt treated as a provision 
for a share capital notwithstanding that the nominal amount or tie number of the 
shares or interests is not specified thereby. 

For the investigation of the affairs of the guarantee company not having a 
share capital, the application must be made to tbe Central Government by not less ' 
than I/Sth of the total number of members on the register of the company (Section 
233 (b)]. In the case of guarantee company having a share capital for the same 
purpose, the application must be made by not less than 200 members or by members 
holding not Jess than i/lO of the total votis/ power (Section 235, (a)] 

The restrictions on the appointment or adveitisemcnt of directors do net 
apply to a guarantee company not having a ibare capital (Sectioh 266). Provisions 
of Sections 171, 176 and 1S8 alee are applicable to such companies. 

Powera nf the Central GormameBl 

Uader the Act, extensive and wide powera have been vetted in the CeBwU 
OvyenuBeat ia regard to eeveral. maUen. Aa sudh, tha saceeaa of the joint stodt 
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mterpriM itrgtly itpwdt open li«« tke Ceafnl Oonnmftnt fMifotni ' ||| 
•dmfautfAtive fsBotions. tbnt ppwen may be cMuldered sedir Ifae (oHowlsf 
betdi : 

1, Power to Alter Schedules : By notificatioa io the Offloial Gazette, the Cea* 
tral Goremmeot may alter toy refolattpa. rulea. tabler fotmi and other provisiooa 
coataioad in aay of the Schedulea tollo Act except Schtdulea XI and X[(. Aoy 
aach alterations irlll come into force from the date of notification and a ill ba^e 
the lama affect at the Act itself. Any alteration in Table A of Schedule 1 will aot 
however, apply to any company refiatared before the date ofauch alteration 
fSectioo 641 (1) and (21]. Furthermore, every alteration aforesaid must be laid 
before each Houie of Parllaaeot (while it ii in aestloo) for a total period of lOdaya 
which may be comprised in one aestioa or in two or more aucerstive trasiona if, 
before the expiry of the aestioa in which it is so laid or the session immediatrly 
followlog. both Houses either agree to any modification made in the alteration 
aforeaaid or agree that the alteration should ngji be made, the alteration shall 
thereafter have effect only in such modified form or be of no effect, as the case 
may be. Bat a»:ta modification or annulment thall be without prejudice to the 
validity of anything previously done in pursuance of that alteration [lection 641 
(3) as amended by the Companies (Amendment) Act, 1974)]. 

2, Power to Make Rules : In addition to the powers conferred by Section 

641 discussed above the Central Government is empowered to malre rules, by 
notification in the Official Gazette. These are the rules for all or any of the 
matters which, under this Act, are to be, or may be, prescribed by the Central 
Goveroment, and generally for carrying out the purpose of the Act,. [Section 

642 (1)] Any such rule may provide that a contravention thereof, shall be liable 
to be punished with a fine extending up to its. SCO and if the contiavention 
eontiouet, a further peaaliy up to Rs. 50 per day shall be imposed. As regard! 
the submission of every such rule to Parliament, tbe same requir'^ments will have 
to be complied with, as those discussed above under Section 641 (3) [S ciion 642 
(2) end (3)]. 


3. Power to Delegate Functions (Section 637 ) ; By notificatlen in the Official 
Gazette end subject to such conditions and restrictions and lirnttations as may bo 
specified in the rotiflestions the Central Government may delegate ; (a) any ©file 
powers or functions, under Act (other then the power to meke rulea and t^o 
power to appoint a person as public trustee under Section 153.A to the Company 
Law Board) ; (b) any of its powers of function under the Act. to such other 
authority or suoh officer as msy be specified in the notification save and except 

!iir" The Central Government is debarred from delegating 

/« n,® following provisienf, viz, Sectiooa 10, 81. 89, (4), 211 (3) and 

(5)’ mVioo 260.259 268.269 274 

(2), 295, 300, 310, 311, 324 326, 328. 329, 332, 343, 345, 346, 347 (2) 349 352 

arnd M? 

Theiprovlsionsofiho Act than apply in relation to tho Cmnpaay Law 




C^stna Qmmmi Im .rnifm^vtmil mutta'k 
idAttoa to wbieh Oi* ^omn «ad futeUoM of tbe Cmina Oovctnioatt lim iMok 
ddejcated to the Compeoy Lew Board* 

A copy of thr oottflcation tfaall. M toon ai, poH^lt after ft hefa Icwed* 
be Placed before both Houtea of ParliaoMot. * 

4. Pnwer to Accord Approval, etc. {Section 637 A) : Read the dieeueilon 
uodei (3) at p. 7. 

5. Fixation of Remuneration • Read the ditcatiios mder (4) at pafn 7 & S. 

^ 6. Power to Call for Statistics {Section 615) : The Central Oovemment la 

empowered to require eompaniei generally, or any class of conpanlee, or any cone* 
pany, to forpiah such information or statistics, with regard to their or its congtitn* 
tion or working. An order addressed to companies generally, or to any class of 
companies, shall be published in the Official Or.rtette or in such other manner as 
the Government may think fit. But.on the other hand, such an order addressed to 

a particular company, most he served en it as any document is served on a com* 
pany under Section 51. 

In order to be satisfied that the information or statistics furntfhed by a coai> 
pany is correct and complete the Central Qovemment may require the company 
either to produce records or doeuments in its possession or control for inspection 
before an oflScer, specified by the Government or to furnish such other infotma* 
tion as may be specified by the Government. For these purposes and In the esue of 
company’s failure to comply with these requirements, the Oovemment may direct 
an enquiry to be made by any person or persons who.shall have such powers as 
may be prescribed. 

In the case of a body corporate incorporated ontside India but having a 
place of business lb India, the powers conferred by Section 615 may be enforced 
with reference to the businets carried on in India. 

Application of the Compulea Act, 1$56 to Coaipadee Formed or Re^etered .Ubder 

Previous Conpanlee Acts 

(1) The provisions of the Act of 1936 shall apply to all companies wbethee 
limited by sheres or by gnarentee or unlimited-^bicfa were formed and Registered 
under any of the previous Indian Companies Act and were in ealstanee on 1st April 
1956. But table A of schedule I shell not apply to a oompuy registered under the 

\ Acts of 1857, lfi60, 1868 and U82. Date of regietration of aueh companiea will 
be the actual date on which they were ineorporatsd (Section 561). 

(2) The Act of 1936 shall apply to every company registered bnt not formed 

under any previous companies law. e. g. formed under a Deed of settlement but re- 
gistered under any of the previous Coespaniee Acts. This .application shall be in 
the same manner as the provisions of Part IX i Sectiona 565 to 581 to bo disen- 
**cd later on, of tbd 1956 Act have been made eppUcable to eompaaiwi registered 
but not formed under this Act (Section 562). Diito of segietratkin of oompnaletniifll 
be tho setnai date on which they were laoorpooled. . 
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(iy Th# Act of 195« ih»ll apply to cYOry mltmltei coapaay rai^tefod «i a 
Umitod cottpaay te ponuance of any prevtowa company law, In th* aaoic maoncr 
at It appMoi to an unlimited company However tbe data of regittratioa of inch 
,,iu be the actual date on wnicb they were incorporated (Section 363). 

(4) Trantfer of tharei of the companies registered under the Act of 1857 
and/or the Act of 1860 will be in accordance with the pracUce existing in these com- 
panics or in the manner as (he general meeting may direct [Section 564J. 

Companies Authorised to R^ter Under the Act 
Companies Capable of Being Registered (Section 565} . Barring certain excep-d|| 
tioDB, any company consisting of 7 or more members, formed by an Act of the 
U. K Parliament or according to any law in India may be registered under the 
Companies Acts 1956 as a company limited by shares, limited by guarantee or as 
an unlimited company. Such registration may be only for the purpose of its being 
wound up. 

The exceptions mentioned above are : (i) a company registered under Indian 
Companies Act 1882 or 1913 ; (ii) a limited liability company formed by any Act 
of India or Act of the UK not being a joint stock company : (tii) a limited liability 
company formed rnder any of the previous Acts ; (iv) a company that Is a joint 
■tock company as defined in Section 566. That is to say, these companies are not 
registered under this Act. 

As regards the procedure, a reselotion pasmd by a majority in person, or 
where proxies are allowed, by proxy, at a general meeting summoned for the pur 
pose is a condition precedent to registration. It is not the majority of those voting 
but the majority of those present. In case the liability of tbe members is not limi- 
ted, a resolution has to be passed by 75% of the members present (oot 75% of the 
voting) before the company can be registered. Where a company is about to register 
Itself as a company limited by goarantee. the assent to its being so registered shall 
be accompanied by a resolution deelaring that each member undertakes to contri- 
bute a speci^ed amount, In case, tbe company goes into liquidation. In computing, 
the said majority at the meeting, when a poll is demanded, regard must be had to 
the number of rotes to which each member is entitled according to the regulations 
of the company. 

D^ttdtion of *‘Joint stock company'^ {Section 566) : For the purposes of 
Part IX of the Aot, a jolat-stock company means a company having— (a) a perma- / 
sent paid-up or nominal share capital of fixed amount, (b) divided into shares also 
of fix*d amount or held and transfenble as stock, or (c) divided and held partly in 
■hares and partly in stocks and (d) the members are the holders of these shams or 
stocks. When sadi a company is registered under tbe companies Act. 1956, then it 
shall bs deensed to be a company limited by shares. 

Requiremmt$for~IiegistratiaA of Joint stoA Companies {Section 567) ; Prior 
to NtMratton of a joiai-steck company (niidsr Put IX). tha fdlowhif doon> 
Hants havo to be ddHrmd to the JU^tiu i 

(fi) nUstofannma, addresses nnA oectnpnteas rtf' aUpenons who mindly 
anawdlsaoUitCnot Wbig moco than dedou diqn iMfbiodwinf of 



■ ^t w^ a a bi M ofti^icoaipMiy* (|« 

> <t>w flt fcy ihw ««ptcafiif< *■ 

«lw th»m «r» — Ju Btd, each riiT> by it# iiiwikar ; 

(b) ft copy oX ftftf AM of PftrliiiBSBt or otbM Zadtan Lmh Act of Airtift^ 
■lent thft U.K«« Reyftl Chftrtcr, LMtcn fttent* Sftftd Of S^tfamamt* 
Dead of Partnftnbfp or otbcr Inatmawnt cc/BStitatiftt or fcgohi^g tte 
conpafty; and 

(e) if tho company la Intaodad to be regiatered aa limited company, a atate* 
mcDtBpeelfjiagaacbpartlouiaraaaCi) tba nominal ahara capital of the 
company and the number of aharea Into whiob it ia divided or tba 
^ amoontofatoek of which It tonaiita* (ii) the number of aharea taken 

and the amount paid on each share, (ill) tba name of the company 

with the addition of the word “Limited'' or “Private Limited" as the 
last word or words ; and (iv) in the case of a company intended to bo 
registered as a company limited by guarantee, a copy of the reaolattm 
declaring the amount of the guarantee. 

Tba application to the Registrar of Companies should be in Form No. 37. 
The lilt of numbers should be in Form No. 39. Partioulata of capital should be ia 
Form No. 40 

Requirements for Registration of Companies not Being Joint-stock Con^antes 
(Section S68) : This Section lays down the procedure for legiatratien.of oompaniea 
other than joint stock companies. Prior to registration, the following dooummitB 
have to be delivered to the Regiatrar, namely- (i) a list showing the aamea. 
addresses and occupations of the directors, and the manager, if any ; (ii) a copy of 
any Act of Parliament or other Indian I.BW8, Act of the U. K., Parliament, iMten 
Patent, Deed of Settlement, Deed of Partnership or olhsri nstinment constituting or 
regulating the company ; and(iii)in the case of a company intended to be legiatmed 
as a company limited by guarantee, a copy ef the resolution declaring the amount 
of the guarantee. 

The application to the Registrar ef Companies should be in Form No. 3g 
and the particulars of directors and members in Form No. 42 

Autkentication of Statements of Existing Companies (Section 569) : The docn- 
ments to be filed with the Registrar of Companies (mentioned above) have got to 
be verified by the declaration of at least 2 directors or other principal officers of tba 
company. 

Power of the Registrar to Require Evidence as to Nature of the Company 
[>Secr/on] *, The Registrar has the discretion to call for such evidence as he thinks 
necessary for the purpose of satisfying himself, whether, any company propo- 
■ing to be registered is or is not a joint-stock company within the meaning of ' 
Section 566. 

The Registrar has the discretion to refuse registration of a company, but 
he must not exercise this discretion arbitrarily. Against refusal by Uta Registrar 
*0 application under Article 226 of the Constitution would lie In tbe Higbt Court. 
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Qimgi§ ^ Nam far furpom ef Registration [SmMi 573| i to 

Am iUftomr of Coinpaoiei to nfote regittrotioii of o {t. itt stmt h 

Dodeiiratle. laincfa ttitiwtioa, tfao oomptoy omy, irtdt tlw «i»pra«tl oftho 
CoDtnl OoToraiBCBt sigotfied in writiog, cliange Iti nuM with efftat froot the 
dote of tu regietntion (noder Part IX). However. lOt chaagiof the name as 
afo'euld, I reeolotloB hai to be paieed at meeting of tfie tnembera eomprising 
the lame. The paiiage of laeh resolation muit be b) a mijortty ei epecified 
la Section 565. 

Addition of "Limited" or '‘Private Limited'* to Name : Under Seetion 571, on 
tegiatratioD (oader Part IX), every company must have the word ''Limited'* or11||^ 
"Private Limited*’, In its name. However, each a company may obtain a licence 
under Section 25 for the omission of the word "Limited" or Private Limited.'* 

Certificate of Registration of Existing Companies [Section 574) l On compli* 
ance with the requirement as to registration and on payment of such fees lif any] 
as are payable under Schedule X. the Registrar shall issue a certificate of 
incorporation. 

According to Section 35, the issue of the laid certificate is a conclusive 
evidenoe that all the requirements of the Act have been complied i^itb and the 
company is duly registered 


Vestingof Property on Registration \ In ietm% of 575, on registration 

of a company under this Act, all movable and immovable properties (includirg 
actionable claims) of the old company automatically vest in the new company. It 
has been held that no separate conveyance or deed is necessary in this regard 

•I «» Section 575 provides that rights and 

liabilities in respect of any debt or obligation incurred or contracts entered into by 

the old company shall automatically stand transferred to and vested in or against 
th* now company without being affected in any way 

Continuation of Pending Legal Proceedings : By virtue of Section 577, any 
aolts or legal protmedingi peidlng on the date of registration against the coinpany 
or My public officer or member of the company may continue as before even after 

‘“Practice, the pleadiifg, .« 

tmcfided tc brtng tho altered aitufttion od record* 

I ,»• proceeding shall not be executed against any 

tiufividual member ; tt m.y be realised from the company aiul in default th^ 
company may be wound up. r / *«• m owauit me 

x Section 578 : When a company is 

r^rodundw this Part, some of the provisions of its constitution shalf be 

”****”®** Memorandum tthe rest of the provisions 

wwsl^deMsd to be obtained in the registered articles. These provision# may 

bo^ntdiiediiiaay ACt of Parliament ; in any Indian law or »y 

tmoititilfinf or regalating this company or in anvnnAin»i» « I instrument 

O. Rdmuio.. IbM. ,Mch ta .u 

to to. m«a«adu> aa b. idMmI fa a. nJTlT “ •* 

w wscTM at the same manner as a condition la tho 
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iUtenlioa ^ tiijr fircMilDi t^tl Do g^verMtf 1 ^ _ 
oa« foir •KerBtioti of Articles Of i contjpasylncorpor ated tiiHlAr tjiis Act. . 

AH tbc provisions of tbis Act' sWiI apply to'lha Company, its ascmlten 
cootributorits and crcditOts. But tbero are certain cxceptfoM to the tille whicti ate 
as folk ws; 

(i) Table A in Schedule I shall not apply unless and exeept in so for as It m 
adopted by special resolution. 

(li) The provisioas of the Act relating to nonbering of shares ahall not 
apply to any joint'StecIc company whose shares are not numbered. 

(lit) The company shall not have power to alter any provisions contained in 
any Act of Parliament or other Indian Law relating to the compaoy except to the 


extent permitted by Section 578. 

(iv) Except permitted by this Section, the company shall not have power, 
without the sanction of the Central Government, to alter U.K., Royal charter or 
Letters Patent, relating to the company. 

(v) The company cannot alter its objects If contained in any Act of Partia* 
ment or other Indian Law or in any Act of the U.K.. Parliament, Royal Charter or 
Letter Patent. 

(vi) Every person who would have been liable to pay the compaoy'i debt 
and liabilities aad to contribute for adjustment of rights among the members shall 


also l^e liable to the same extent in the event of the company being wound up. The 
legal representatives of a deceased contributory will also be liable in respect of the 
liability of the contributory. 

The provisions of this Act with respect to (i) registration of an unlimited 
company as limited company and on such reglstratirn (ii) the power to increase 
the nominal amount of share capital (lii) the power of a limited company to deter* 
mine that a portion of its shares capital shall not be capable of being called op 
except in tbe event of winding-up will have the effect even though there are res- 
trictions In any other Act or instrument constituting or regulating tbe company. 

Any provision contained in any Act or instrument constituting or regulat- 
ing tbe company, if contained in the memorandum could net have been altered by 
the company, then, on registration, such provision cannot also be altered 

It may be noted that the expreuion ' instrument” includes deed of setttemenl 
deed of partnership. Act of U K., pailianeni, Royal Charter and Letters Patent. 

Power to SiAstitute Memorandum and Articles for Deed of Settlement (Sec- 
tion 579) A company (registered in porsuance^f Part (IX) may by special resolu- 
tion, alter the form ot its constitution a memorandum or articles for a deed of 
settlement U,e., any Deed of Partnership, Act of the U.K., Parliament, Royal 
Charter or Letters Patent or other instrument constituting or regulating the com- 
pany. But the terra does not include any Indian Act). 

Tbe provisions of Sections 17, 18 & 19 r^rding alteration of tbe objects, shall 
40 far as applicable apply to any alteration under this Section wiib the foliowiag 


(») TItvn Atll be rabttitucd for tie fcioted copy of Uif tHmd aMBoni* 
don required to be flitd witb th« Re|lltrer e printed copy of the ei^cthnitd 
memorendnm end artielet ; tod (b) on the replilretion of the niteratien being eerti'* 
fled by the Regiitrar. the lubetitnted menonedum and articlea iball apply to the 
coopany in the lane nanoar, as if it were a company registered under this Act 
with that memornadam and thou articles, and company's deed of tettlcment shall 
eeaae to apply to the company. 

Paver of Court to Stay or Restrain Proceedings (5ecn'on 550) : After the pro* 
Notation of a petition for windingup but before the order of winding-up is made, 
the Court may, on an application made under Section 442, stay any suit or legal 
proceedingf already pending and may restrain any person from flling a suit or 
tsking legal proceedings against the company. Under Section 580, the same juris- 
diction of the Court may be exercised. 

The company, a contributory and a creditor may apply for stay of any suit 
or legal proceedings against the company. A suit or legal proceeding pending 
against a contributory, who might have been previously peronslly liable for com* 
pany’s debts, ean be stayed only on the application ot the ereditoi, Section S86 

(disousNd in F.S.P, (N) CL*5) makM a similar provision in respect of unregistered 
companies. 

N B, (i) Section 422 applies to companiei within the meaning rf the Comps* 
niesAct, 1956 

(ii) Section 580 applies to cotnpaniss not incorporated under this Act but 
ere allowed to be registered under the Act. 

(ill) Section 586 can ba invoked when an Indian Court is wiadlng-np bd 
U nregistered company” including a foreign company. 

Suits Stayed on Winding-up Order {Section 581 ) : The provislona of this Section 
are similar to those of Section 446. No person can file or proceed with any eult or 
legal proewding agalnai the cempany or any contributory of the company. This 

iwoviiion applies, when a windiog up order has been made or a provisional liouid- 
ator haa been appointed. 

.. SELP.EXAMINATKW QUESTIONS 

These quMtioni are intended to enable the student to test his knowledge btfore 

proceeding to answer the test paper. The answer to these questions are not requi* 
red to be written out or to be sumltted for svalnation. 

1. Shri Pwmjl, the Managing Director of X Ltd , pnrehased a Mack of 
1,000 sbarei of M. Ltd. at Rs. 7S per ahare. Subsequently, the price of eharM fell 
to Rs. 50 per share ted the company inffered a )ou of Rs. 20.000. The Managing 
Direetor ehargsd it to tbt company, But whan the mattsr came up for eonflrma- 
tiM b^ora tbs Board, tht directors rtfnud to eenfltm the purchase on the ground 
that tha statutory pioctduia according to which the directors should have bM» 
laferaMd of the pwehaM bad not bean followed, ConM they do so ? 

The employees of A A Co. Ltd., who are members of tbs contribuiory 
provident fund sohemo of tha eempany. gave tbair eennnt In writing to tho propo* 
aal of the eampoop, that the halanoe itudlni to thair eredit in tha aeeouau of tha 
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of tli» eAm?ny. Ctsold tlia eompai^ aetiof di dwlf adfiM procMd to tavwt At 
Mtatts la tht atanaar propottd ; 


3. Tbt Rtfiitrar of Jeiat Stock Coaiptaiti hMtttatad a proiaeatloa afaiatl 
A 4fc Co. Ltd, OB tbt followiag grooadt : 

(1) that tht tomptay did aot hold an aannal grawtl laattini aad« Sto* 
tion 166 within tht period preecribcd by the Stctioa; 

(ii) that it had failed to lay before the meeting the atattmtata of tht profit 
tad loai accoont and balance ahett aa nquired by Section 210 : tad 
(ill) that it bad failed to anbmit ita annual retore aader Section 159. 

Could the Couit in tnch proeeedlngt dlrtot tht company to file with At 
Regiitrar the halaoee abeet and the profit and lou account and annual retnra ? 


4. The employees of a company under the eonditiona of their aervice, had 
deposited certain amounta as securities against ioasta Aat the company may sufftr 
ibr ugh thair defanlt. The company had a strong room of its own, whwein it kept 
the amounts. Could it do so 7 


5. X & Co., had placed a part of the amount standing to the credit of 
Employees Provident Fund, in the fixed deposit with a bank and had invested the 
balance in Ooverpment Securities On an average, the investment earned aa inter* 
est at the rate of 5% per annum. A member of the fund, on receiving hie pnea 
book, protested that the rate of interest credited to hit account waa too low and 
eonteaded that the balance to hit eredit Aould have earned interest at least at 5}%. 
Would hit cltim aucceed 7 


6. An employee requested the trustees of the Provident Fund Aat ha be 
shown the raoeipts in respect of amounts deposited with different banks. The trnt* 
tecs refused to do ao. Could the member compel them to do to. 

•••A *9 *5 Oil s •{) aa^ " p soa € 0 oiq"* « *0 eeA 'l 
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ttoomOyi the internal nianaienient of a company u carried on in accord* 
^e^wilhtheartkietoraMociation. Relationihip 1>etween members inter §e and 
birtweea mcBbert and the company is governed by the articles. MetB^uandtim of 
AHO^atiOBOfacmnpany is its charter of activities within thg. bounds of which 
it eaa cany out its businetB. Both these documents are oonstnied as a notice to 
penons «t^i»«g with the company ; their contents are presumed to be known. If 
thp coaqiany eaten into a contract, contrary to the terms of the memorandum or 
articles, the company is- not bound it. But outsiders may presume that the 

psoviaiohsofthe articles have been complied with. e.g., outsiders are aM pot on 
aa cmpilry into the vaWitX the election of directors^this passes for the doctrine 
of Indoor Management as eaumiated in Royal British Bank v. Tarquaad Subject 
to the provisions of the law aoMl the memorandum, the articks of association 
itifr* the powe^of sharehoMeia, directors, managing director etc. If the powers 
ewdsedbythe director are tihra vires ^e articles, these can, nonethd^ be 
tatiikd by the shareholders if these are tdtfa vires the memorandum. 

A public limited company by stores is not bound to frame articles of asso- 
ohtion of its own, if it dees not so fraipe. Table A of Schedule 1 to the Companies 
Aet will apply* Even if the company has articles of its own but these are silent on 
nqy point tiktn the relevant provision of Table A will apply.' 

Tabk A deals with the regulations for management of a company limited 
by shares. Tabk B contains the form of Memorandum of Association of a 
eodipaDy lindted by shares. Tables C and D the forms of Memorandum and the 
■ru^ of associ^ioh of a company limited by guarantee and having or not 
having a share capital Table E prescritm the foam of memorandum and the articles 
of association of an unlimited company. Table F contains the form ttf statement 
to^be poUiahed by limited banking eompanies, insurance companies and d^osit, 
peovideat of benefit societies. 

Some of the important accounting provisions of Table A are summstrised 

bekw: 

fhaau Coital aad Vueiadom of Rights 

(1) Subject to the provisions of Section 80 of the Act. the company may issue 
pretence shares wiUi the sanction of an ordinary resolution, to be redeemed, on 
■och tenns as tbe company may determine by special resolution before the issue of 
tte shares. 

The rights attached to any class of shares may be varied(ttnlesfother- 
wimprovidedby the tenne of issue of the shares of that class) with the consent in 
writiqgirf the hoidetsof .three>fonrtbs of the ksoed shares of that class, or with the 
seaeti^ of a ipewal Ireecdmioa passed at a separate general meeting of the holders 
ofilH^lareiorthatdam^ Tins is subject to the provisions of Sections 106 and 

(3) the rigibts isDdlhodil wpom iMidem ^ thesharsBof aay i^isioed with 
pwfiwied »r whft Jiafi mdoia othewdie Iff il|e terms 


3 

(4) The compai^ oiay exeicue tiie powm of paying ccnuaUetoa for iRibscrlbisg 

or procuring subscription of sbnres as confstred by Section 76 of the Act 

that ; 1 . 

(a) The rate per cent or the amount of the commission paid is diioloMd 
according to Section 76. 

(b) The rate of commission shall not exceed the rate of 5 per cent of the 
issue price. 

(c) The commission may be satisfied by payment of cash, or allotment of 
fully or partly paid shares or partly in one way and partly in the Otlwr 
way. 

(d) The company may also, on any issue of shares, pay such brokerage as 
may be lawful. 

(5) The company does not recognise trust except as required by iaw, nor does it 
recognise any equitable, contingent, future or partial interest in any share except an 
absolute right to the entirety in the registered shareholder. 

(6) (i) The company shall have a first and paramount hen — 

(a) on any share (not being a fully paid share), for all moneys (whether 
presently payable or not) called or payable at a fixed time in respect 
of that share (not being fuliy paid share) standing registered in the 
name of a single person, for all moneys presently payable by him or his 
estate to the company. 

Provided that the Board of Directors may at any time declare any share to be 
wholly or in part exempt from the provisions of this clause. 

(ii) The company’s lien, if any, on a share extends to all dividends, payable 
thereon. 

(7) The company may sell, in such manner as the Board thinks fit, any shares > on 
which the company has a lien : 

Provided that no sale shall be made (a) unless a sum in respect of wfaicb the 
lien exists is presently payable ; or (b) until the expiry of fourteen days after a 
notice in Writing (stating and demanding payment of such part of the 
amount in respect of which the lien exists as is presently payable) has been 
given to the Jiegistered shareholder or his legal representative. 

(8) The proceeds of the sale shall be received by the company and applied in pay* 
meat of inch part of the amount in respect of wl^h the lien exists as is preaei^ 
payable. 

The residue, if any, shall, subject to like lien for sums not present^ pay^s 
as existed opon the share before the s^Ie, be paid to the person to Ibe 

duties at the date of the sale. 

ObUs «■ Share 

(9) The Board may, from time to time, qtH tqptm Ute memben in mtpKt 

ofanymoftejfsaiqiaidonthdriharesCwhedmronaoomnitoftlw nomiiiei misa ef 
liediar^joctqr way of prendum) aid net by the ooQdidons dT. a]iqiBMidd|NiMf 
made ]paydde at fixed tfanes. ^ 


/ 
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No call ihaB exceed one^fottrth of the nominal value of the share or be 
payable at lees one month from the date fixed for the p83rment of the last 
pMceding can. At least 14 days’ notice must be given to the members for payment 
oTI^ean. The notice must specify the time or times and place of payment. A 
atf ouy be revoked or postponed at the discretion of tbe Board. 

if a sum called in respect of a share is not paid on or before the due date, tbe 
peMMS ooncemed shall pay interest thereon from the due date to the time of actual 
fs^ttacot at 5 per cent per annum. Th^ Board shall be at liberty to waive interest 
W fharge it at a lower rate. 

(tl) tbe Board 

(a) may, if it thinks fit, receive from any member willing to advance the 
same, all or any part of the moneys uncalled and unpaid upon any 
shares held by him ; and 

(b) upon all or any of the moneys so advanced, may (until the same would, 
but for such advance, become presently payable) pay interejs{ at such 
rate not exceeding, unless the company in general meeting shall other- 
wise direct, six per cent per annum as may be agreed upon between the 
Board and the member paying the sum in advance. 

Truawfar of ShArea and Tranamiaaion of Sharea 

(12) The instrument of transfer of any share in the company shall be executed 
by or on behalf of both the transferor and transferee. The transferor shall be 
deemed to remain a holder of the share until the name of the transferee is entered 
in the register of members in respect thereof. 

(13) The Board may, subject to the right of appeal conferred by Section 111 of the 
Act, dedined to register 

(a) the transfer of a share, not being a fully paid share, to a person of 
whom they do not approve ; or 

(b) any transfer of shares on which the company has a lien. 

(U) The registration of transfers may be suspended at such times and for such 
periods (not exceeding forty-five days in any year) as the Board may from time to 
tttne det^ine. 

(IS) On the death of a member, the survivor or survivors where ^the member was 
a joint holder, and Us legal representatives where he was sole bolder, shall be the 
only persons reeugalted by the company as having any title to his interest in the 
ihana. The estate of a deceased joint holder will not be released from any liability 
In respect of any share which had been jointly held by him with other persmis. 

Form No. 7B is the Share Transfer Form. 


(16) or a member fafls to pay any call, or instalment of a call, on the day ^>poiii* 
ted Ibr payment thareof, tike Board may, at any time thereafter during such time ns 
My part Aftbtfiiil tot ButtinMnt temaina unpaid, serve a notice on him requiring 
|N||l|Mat.4lEM'Sttndiof the eall or instalment as is unpaid, together with any 
tjmrniim'mmUk jlkmm |u|M Msnwd. 

af)i ^mtfianfiinwMahna:^ 


V 
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(«) IMUI 19 a flutter day (^ot beiiv earlier thaa tte ai|dfy fooiUaa 
from tte date of tte service of tte sotiae) oa or tvliieh tte pijr* 
meot required by tbe notice is to be made ; and " ^ 

(b) state that, in tte event of non>paymeat on or before tte day so aamedi, . 
the shares in respect of which tte caU was made wdl be liable to te 
forfeited. ' 

(18) If the requirements of any such notice as aforesaid are not eom^ied wltih aiiy 
share in respect of which the notice has' teen given, may at any time theieaftn't 
before the payment required by the notice has been made, be forfeited by a res(^« 
tion of the Board to the effect. 

(19) (a) A forfeited share may te sold or otherwise disposed of on inch tema 

and in such manner as the BOard thinks fit. 

(b) At any time before a sale or disposal as aforesaid, the Board may 
cancel the forfeiture on such terms as it thinks fit. 

(20) (a) A person whose shares have be^a forfeited shall cease to be a meinbcr 

in respect of tbe forfeited shares, but shall remain ItaMe to pay to tte 
company all money which, at the date of forfeiture, were presently 
payable by him to the company in respect of the shares. 

(b) The liability of such person shall cease if and when the company shall 
hare received payment in full or all such moneys in respect of tte 
shares. 

Gsnversion of Sharea into Stock 

(21) The company may. by ordinary resolution— 

(a) convert any paid up shares into stock ; and 

(b) reconvert any stock into paid-up shares of any denomination. 

(22) The holders of stock shall, according to the amount of stock held by them, 
have tte same rights, privileges and advantages, as regards dividends, voting at 
meetings of the company, as if they hold the shares from which tte stock aroM. 

Share Warrants 

(23) The company may issue share warrants subject to and in accordance with the 
provisions of Sections 1 1 4 and 1 1 5 ; ai id accordingly, the Board may act is its dia* 
cretion, with respect to any share which is fully paid upon application in writiqg 
signed by the person registered as holder of the share. 

(24) The bearer of a share warrant may at any time deposit tte warrant at the 
office of the company, and so long as the warrant remains so deposited, tte depo- 
sitor shall have the same right of signing a requisition for calling a meedog oTtte 
company and of attending and voting and exercising the otbm pcivil^N of a 
member at any meeting hdd after the expiry of two clear days from the time 
deposit as if his name were inserted in the register of members as the hdder of die 
shiues included in the deposited warrant. 

Not more than one person shall te recognised as depositor the share 
warrant. 

The company thaO, on two days’ written notice, return the deposiled sham 
warrant to the dqiositor. 
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^ yfff eiisept Ml provMeii. M beftier of o i^te wftrnmt. liga a 

teqdiitloB for oaUbg a meetlAg the ooaqnny, or attend or vote or exercite gny 
otherinivilegeof a member at a meeting of the oompaoy, orbeentitled to receive 
•any noticee from the company. Bat he will be endtled in all(Xher reveeta to the 
nae piWileget and advantoget aa if be waa named in the re^ater of nembera aa 
the hoMct of the ahatea inclnded in the warrant and he ahall be a membm of the 
company. 

Altaratiem of Gapitnl 

(2d) The company may, by ordinary resolution, increaae the ahare capital auch 
■um to be divided into shares of such amonnt, as may be specified in the reaction. 

(27) The company may, by ordinary resolution— 

(a) consolidate and divide all or any of its share capital into shares of larger 
amount than its existing shares ; 

(b) subkdivide its existing shares or any of them into shares of smaller 
amount than is fixed by the memorandum, subject, nevertheless to the 
provisions of clause (d) of Section 94 (I ) ; 

(c) cancel any shares which at the date of the passing of the resolution, 
have not been taken or agreed to be taken by any person. 

( 28 ) The company may, by special resolution, reduce in any manner and with, and 
aubject to any incident authorised and consent required by law 

(a) its share capital ; 

(b) any capital redemption reserve accounts ; or 

(c) any share premium account. 

Divldenda and Reaervea 

( 29 ) The company in general meeting may declare dividends, but no dividend shall 
exceed the amount recommended by the Board. 

( 30 ) The Board may from time to time pay to the members such interim dividends 
as appear to it to be justified by the profits of the company. 

( 31 ) The Board may, before recommending any dividend, set aside out of the 
pKdlts of the company such sums as it thinks proper as reserve or reserves which 
hhaa, at the discretion of the Board, be applicable for any purpose to which the 
profit ofthe company may be properly applied, including provision for meeting 
ooptingencies or for equalising dividends ; and pending such application may at the 
hke discretion, either be employed in the business of the company or be invested in 
•uch investments (other than shams of the company) as the Board may, from time to 
time, dUnk fit. 

the Board may also carry forward any profits which it may think prudent 
not to divide without setting them aside as a reserve. 

(32) Sat^fect to the rights of posons^ if any, entitled to shares with special rights as 
to dividtods, all dividends thaB be declared paid and according to the a"«««n *« paid 
Of cieditcd at paid on the rihaiee in t«|peet whereof the di^end u paid, but if and 
so 1(04 « nothing is piid i^on any of the shares in the company, dividends may be 
(Mdihed and paid accqedbisly to the amountDf the shares. 

Ko anouat paid or creffitod as paid <m a share in advance of shaB be 
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tmttsd'to lie WtpoM OB tlifi nyidilioB « iwidm ^ 

AHiBi ri k l i Bju loa ho apporticBod «ttd pM pippe i tio ia tely to iho lawBim- 
IMkl or ondlted bi paid oa the duns doriotBoy poiidim or porthnsof Ah iMxjod 
iafetpeetofwliiehthedivideiidit|Mdd.bitt,ifa«grsIio» is ismed ,’ 5 ^' toms fnio^" 
oWng thst it ihaO nmk fat Asidoad m from a pvtieolar date, saeh Aara fi>*« tsak 
for ^ddead aeportfa^. 

(33) The Boatd may dedaet from aay dividend iMQmble to hay member all aaaw of 
noMfy, if aay pmeatly payable by him to eoaqiaoy on aoeouat of calls or ptberyAf. 
in fd^n to the shaie of thecompaay. 

( 3 ^ Aay feaerel anedof deelariaf a dividend or bonus may direct payment of 
BBditfvldeBdorboans,ediollyorparthrby the distribution of tpedfle assets ; and' 
dps Board shall give eSiM to die rceolation of the meeting. 

(35) No dividend shall bear intonst against the company. 


AlOCMBtS 

The Board shah from time to time determine whether and to what extent and 
it what *i«nn« and plaoes and nader what conditions or regulations, the acconate and 
b of ks of il>ec<mpMiy, or any of them, shell be open to the inspection of mendiets 
not being direiitcws. 


fV i jit n ^"****" of Fiwfita 

(37) (1) The company may in general meeting, upon the recomineodation of the 

Board resolve 

(•) that it is desimble to espitaUie any part of the amount for the dme 
being standing to the credit of any of the company’i reserve aoconnts, 
or to the credit of the Profit and Lou Account, or otherwise a /silsNe 
for distribution ; and 

(b) that such sums be accordingly set free for distribution in the manner 
specified in clause (2) amongst the memben who would have been 
entitled thereto, if distributed by way of dividend and in the same 
proportions. 

(2) The sum aforesaid shall not be paid in caab, bat shall be applied^ sab* 
ject to the provisions contained in clause (3), either in or towards 

(i) paying up any amoont for the time being nnpaid on any shares bald by 
sn^ members reflectively. 

09 paying np in fhll, unissued shams or debeatnres of the compaqy to he 
allottea and distributed, credited as fblly paid up, to ud amongrt sudi 
members in the proportions afonttld ; or 

(fii) partly in the way pacified in sub-danseO) and partly ia that ver^'^led 
ia anb-dauae OD* 

(3) A share premiaffl aeooaat add a capital redeofitioB re s erv e aoeouat 
may, for the purpose of this r^mhitioii, oidy be applied ia the payiag ap 
<tfnalasBeddieNstobeianedtOBumb«s(tfdmeoaqMmyMMi> paid 
boaas Aama. 

(^ TBa board thiBjIvadEKt to tie naotettoa p ass e d by the coa sp e a y la 
parsaeaM pf ^regelBlioa. 


((‘k 





^ The provuiooi of TaUe A is mfoet ofgMtroi mottiog md/nmdbig ilmu 

ct iota vfotatbtrt. Board ef l»a»a proeaadbiga, of MOord mmatgar or aoerauoy 
tMa teal and Mfindbig-vp are outlined below : 

Oomaeal Meedag aad PiwcMdiage Th«M«t 

(1) All general meetings 0 fAer <A«n tnnual feiMral MCtnn all«]l be «idlei 
extraordinary general meetings. 

(2) Whenever the Board thinks fit, it may call u extraordiQaiy geneiaJ 

meeting 

(3) At any general meeting, a fitiorum must be present wbea the aecti^ 
proceeds to business ; otherwise no buaineu can be transacted. In theeaaaofa 
public ujinpany, 5 members present in person and in the case of a private ooiaipany 
2 members present in person shall constitute a quorum. 

(4) If there is any Chairman of the Board, he shall preside over each gene- 
ral meeting of the company. If there is no such Chairman, or if he is not pre.ent 
within IS minutes of the scheduled time, or is unwilling to act as Chairman of the 
meeting, then the directors present shall elect one of them to take the chair. If no 
director is willing to act as chairman or if no director is present within 15 minutes 
of the appointed time of the meeting, the members present shall choose one from 
amongst them to take the chair. 

j (5) The chairman may, with the consent of any meeting at which quorum 

' is present, and ahall, if so directed by the meeting, adjourn the meeting from time 
to time and from place to place. Only the unfinished business of the original 
meeting can be tiaasacted at its adjonmed meeting. 

(6) In case of adjourameut of the meeting for 30 days or more, notice of 

the adjourned aMeting has to be given u in the case of an original . othcr- 

[ wise no notice of the adjourned meeting would be necessary. 

(7) The Chairman shall have a second or casting vote in of a *tia’ 
whether on a show of hands or on a demand of poll. 

(8) Any busitlets other than that upon which a poll has been demanded 
nny be proceeded with pending the taking of the poll. 

^ Votes of Mosobere 

' (1) Subject to the right or restrictions for the time being ■ t t n^h ed to any 

clar* or classes of shares t (i) on a show of hands, every meniber pre- 
> j ^ person have one vote ; (b) on a poll, the voting rights of members 

?| thall be as laid down in Section 87. 

(2) Where there are joint holders the vote pf the senior who t milfw a 
, > vote-whether in person or by proxy -shall be accepted to the exclmion 

of the vote of the other joint-holder or holders. Seniority in this regard 
baa to be detanained by the order in which the namea stand in the 
Segitter ef Xfemben. 

(j) lAMoandnaas of arind or caMified lunacy of a member is no bar to Ua 
votiat. Hcaay Vote— wbatheroaashowefhanda or oat a peU^by 
Us aammiMii or other legal gmardiaa. Any such oommittee w faevdiaii 
aaayv om a poll, vote by preiy. 




$ 


^ If att Mil «c otKtriiiMpmiatlyyyidrtifcyiMiwibiriB wipict «rf 
I tam hive hm piidf Uwa only he eu voti ii uy taoetil meetinp, 
Ohicctioa M to the qoilification of lay voter can be ntial only at the 
meetin or itljottraed meetiag at whidh the vote olyected to ia i^ven at 
tendered. Every vote not disallowed at sndnaetiiiif ahall be valid ibe 
all paipeeee* Any such objection aude in due tiaie be rdSirred to 
the nteirifi of the meetint, whoae decMie n ir final and oonduatve. 

(Si The iaatrument appointiiii a peoxy has to be lodged at the registered 
aCee of the oeaipaay not leas than 48 hours before the tune for holding 
the WMetiif. or in the case of die poll, not leu than 24 hours b^ore 
the tiiM appoiated tor taking of the p(^; and in default, the instrument 
of proxy shall not be treated as valid. The instrument must be in either 
of the forms in Schedule IX of the Act or a form as near thereto as 
circumstances admit. 

(6) A vote cast as per the instrument of proxy shall be valid, notwithstand* 
ing the previous death or insanity of the principal or the revocation of 
the proxy or the transfer of the shares in respect of which the proxy is 
given, if the notice of such death, insanity, revocation or transfer has 
not been received by the company at its office before the commencement 
of the meeting or the adjourned meeting. 

Eesurda eC Directors aad Its Procoodiags 

(1) The numbers of the directors and the names of the first directors shall 
be determined in writing by the subieribers ct the memorandum or a 
majority of them. 

(2) Directors* remuneration shall insofar as it ooasitts of a monthly pay* 
ment, be deemed to accrue from day>to*day. Apart from their remune* 
ration admissible by the Act, they may be paid all tnvalling, hotel and 
other expenses properly incurred by them in attending and returning 
from the Board or Committee or general meetiags or in connection 
with the company’s business. 

(3) The qualification of a director shall be the holding of at (east one share 
in the company. 

(4) The Board may pay all expenses incurred in setting up and registering 
the pompany. 

(5) The company may exercise : (a) the power conferred on it by Section 
SO with regard to having an offimal smI for nse abroad, and such power 
shall be vested in the Board ; (b) the power conferred by sections 1S7 
and 1S8 relating to the keeping of a foreign register ; and the Bosud 
may (snbject to the provisions of those Sections) make and vary snob 
laguhuions aa it may think it ngardkg tito kebping of tayintA 
ngiater. 

(1$ Every dkaeter pies e a t at anytoeetiag of dig Board or of a c ooimltte a 
tbaraof ahal sign his name in a boidc to be kept for tint purpoM. 
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(7) Hm Botfd ihft& have power tt any time, and from time to timn, to 
appoint an additional diiwtor, provided that the number of dirceton 
inelndittg the additional directors shall not at any time exceed the 
maximnm stren|th fixed |for the Board by artides. Sneh additional 
director shall hold office np to fbe date of the next aannal jeneral .meet* 
ing but shall be eligible for appointment by the company as a director at 
that meeting sobject to the provisions of the Act. 

(8) The Board may meet for the despatch of bnsineu, adjourn and cdher* 
wise regulate its meetings, at it thinks fit. 

(9) A director may, and the manager or secretary shall, on the requisition 
of a director at any time summon a Board’s meeting. Save as otiierwite 
expressly provided in the Act, questions arising at any of its meeting 
shall be decided by the majority of votes. The chairman of the Board, if 
there be any, has a second or casting vote in the case of an equality of 
votfs. 

(10) In spite of any vacancy in the Board, the continuing directors may act. 
But if and so long as their number is reduced beluw the quorum fixed 
by the Act for a Board meeting, the continuing directors or director 
may act only for two purposes aad no other, viz. (a) to raise the number 
of directors to the level of 4he quorum fixed, or (b) to snnunon a 
general meeting of the company, 

(11) The Board may elect a chairmn of meeting and determine the tenure 
of his office. In the absence of any such election or in the case of an 
elected chairman’s failure to be pr e sent within S minnt^T after the 
fixed for the meeting, the directors present may choose one from 
amongst them to hold the chair. 

(12) Subject to the provisions of the Act, the Board can delegate any of its 
powers to committees consisting of such member or members of its 
body as it thinks fit. While exercising such delegated power(s), ni ch a 
committee biu to conform to any regulations that may be impMed on it 
by the Board. The committee can do all that mentioned in the prece- 
ding paragraph (11). It may meet and adjourn as it tbinVa proper. 
Majority rule prevails over questions arising at its meeting, and its 
chairman’s second or casting vote is the decisive factor in the ease of an 
equality of votes. 

(13) Acts done by any meeting of the Board or its committee or by any 
person acting as a director are not violated by a subsequent discovery 
of some defect in their appdntment or of their'<(isqualiflcttiOB. 

(14) Save and otherwise expressly provided in the Act, a written reaohttion 
signed by all the members of the Board of its committee, who are for 

the time belBg entitled to receive notice of a meeting, wQl ha valid aad 

efibctnal, though it has not in fact been pasted at a tonnal maedns.) 

pw 9K Beceatory 

Stdtjeet to the provUou of the Ac^^toe Board may T rii% p MaaiVi or 





a 


wcntu^ for radtcxm,itfaG3inanui«Mloi^<u4opoo«iMh «0adbktt| w jt 
tkink fit and may ranovB hfin aa veil. A direttwiBay fie appobiMd «a naoafar or 
■aentaiv. 
tkmUnl 

The Board ha» to provide for the lafiBcaato^ of tbeaod. It dudl be oBied 
to as irntnanent only by the authofity of die Board or of ila oomfifittae nfiiQiiwfi 
iatidahelialfby thefonnerjabothudbcatlenbaatobe made ia the pveaeace tuf 
at leaat 2 directon mid of the secretafy or radi other penon aa tlw Board may 
epp^nt for the purpose, and these persons sniat aign every instrument to whkb 
the seal is so affixed hi their presence. 

WMIarnp 

(1) If the company is to be wound up, the liquidator may, with ^ sanction of a 
special resolution of the company and other sanction required fay the Act, iSidde 
among the members, in specie of kind, tfie whole or any part of compaay^a 
assets, whether or not they will consist of property of the same kind. For this pup* 
pose the liquidator may set such value as he deems fair upon any property to be 
divided as aforesaid : he/ may determine how such divisioo shall be carried out mt 
between the members or different class of members. 

(2) The liquidator may, with the like sanction referred to in (1) above, vest Uie 
whole or any part of such assets in trustees upon such trusts ftv the beii^ of the 
contributories as the liquidator, with the like sanction, sfanU think fit, but so tha t 
no member shall be compelled to accept any shares or other securities whereon 

is any liability. 

(3) Every officer or agent for the time being of the company shall be indemidfied 
out of the assets of the company against any liability incurred by him in defeiwtii^ 
any proceedings, whether civil or criminal, in which judgement is given in his la* 
vour or in which he is acquitted or in connection with any application under Seetlott 
633 in which relief is granted to him by Court. 

TABLE G 

It contains the articles of association of a company /Imfted by guorentre end 
not having a share capital. These are discussed below. 


The number of members with which the conq^y proposes to be icgisteied 
is 530 ,* but the Board of Directon may, from time to tiino, wtwoever the awnyy 
or the botiaessof fhe company requint, Register aa iaorsaia of suMniwuy . Th* 
lubceriben to the menKnandom and lUtii other persons as the Bo^ shall admit to 


membership shall be members of the couqiany. 


(1) AH geo^ meetings excepting annual general meetings are caBsd 
general meetings. The Board can call aa extraorffiqary general meeting 
itthtoksfit. 

IfatanytfanefhereannotstitidnladiaDincionGvablBof 
sdflibieBt in anmber to form a quorass, then mot dbueter er mp 
tiwooaqmayiMyoiiffiaii «itn«dtaaty gsasral miefi^ fa ^ 
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nearly as poaiiUe,astliat in which such a meeting can be called by the Board. 

(3) But for a quorum being present at the time when the meeting proceeds to 
business, a business cannot be transacted thereat. Save as otherwise provided, S 
members present in person constitute a quorum. 

(4) If within half an hour from the scheduled time the quorum is not present, 
the meeting, if called on the requisition of members shall stand dissolved in any 
other case, the meeting shall stand adjourned to the same day in the next week* 
at the same time and place, or to such day and at such other time and pla rc as the’ 
Board determines. If at the adjourned meeting a quorum is not present with half an 
hour from the appointed time, then the members present shall be a quorum. 

(5) The Chairman, if any, of the Board shall preside as Chairman at every 
general meeting of the company. If none or if he is not present within 15 minutes 
after the scheduled time of the meeting or is unwilling to act as such the members 
present shall choose one as the Chairman from among themselves. The Chairman 

may, with the consent of any meeting at which a quorum is present, and shall if so 

directed by the meeting, adjourn the meeting from time to time and from place to 
place. ^ 

(6) Only the unfinished business at the original meeting can be transacted at the 

adjourned meeting. When the meeting is adjourned for 30 days or more notice 
of the adjourned meeting shall be given as in the case of the original meetine • 
except as aforesaid, no such notice is necessary. ^ ' 

(7) The Chairman’s second or casting vote shall decide the issue in case of an 
equality of votes. 

(8) Any business other than that upon which a poll has been demanded mav he 

proceeded with, pending the taking of the poll. ^ 

Vatoa of Members 


1) Every member has one vote. A member of unsound mind or certified as 

lunaticmayvote whetherionashowofhandaoron a poll, by hi, committee or 

other legal guardian. Any such committee or guardian may, on a poll, vote by 
proxy* 

( 2 ) For entitlement to voting at any general meeting, a member must have paid 
aU sums presenUy payable by him to the company. 

(3) No objection shaU be rtised to the qualification of any voter except at the 

meeting or adjourned iwcting at which the vote objected to is given or^ndewd* 

evejy vote not disallowed at such meeting shafl be valid for all purposes. Aw 

objecdon made in due time has to be referred to the Chairman of the meeting 
whose decisioii is fiiuil ud cpnclusive* * 

(4) A vote giv« in accordance with the terms of an instrument of proxy shall 
be valid notwithstanding the previous death or insanity of the principal revo- 

writtOT intimation of incfa demk. msaaity. revocatiim m tramfer has been recaiyed 
by the ei^y at its offloe befoie the commencaneat of the^LSS^ 

sdjOTmed mteting at which the proxy is used, such vote shafi not be Valid, 
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Bo«t4 of DirMton 

TIi 9 number of directors and tbc names of the first directon ^aU be 
mined in writing by the subscribers to the raeiborandura or a minority of then. 
Their remuneration shall, insofar as cons sts of a monthly payment, be deemed to 
accrue from day to day. They nuy also be paid all travelling, hotel and other 
expense properly incurred by them in attending and returning from meetings of the 
Board or wiy committee thereof or general mecting.of the Ccmpany, or in connec- 
tion with the business of the company. 

Proceedings of Meetinge of Boards 

(1) The Boards may meet for the despatch of business, adjourn and otherwise 
regulate its meetings. A committee of the Boards may alto meet and adjourn as 
it thinks proper. 

(2) A director may, and manager or secretary on the requisition of a director 
shall, at any time summon a meeiting of the Board. 

(2) Save as otherwise expressly provided in the Act, questions arising at any 
Board meeting shall be decided by a nujority of votes. In case of an equality of 
votes, the Chairman’s second or casting vote shall be the decisive factor. These are 
similarly applicable to committee meetings. 

(4) Any vacancy in the Board notwithstanding, the continuing directors may 
act. But if and so long as their number is reduced below the quorum fixed by the 
Act for a Board meeting the continuing directors or director may act only for two- 
purposes and other viz., (a) to raise the number of the level of directors to the 
quorum fixed, or (b) to summon a general meeting of the company. 

(5) The Board may elect a chairman of its meeting and determine the period 
for which he is to hold ofiice. If no such chairman is elected, or if at any mae ting , 
the chairman is not present within S minutes after the scheduled time of the meet- 
ing, the directors present may choose one as the chairman from amongst them. A 
committee of the Board also has the same powers in this regard. 

(6) Subject to the provisions of the Act, the Board may delegate any of its 
powers to committee consisting of such member or members of its body as it thinks 
fit. Any committee, thus formed, shall, in exercise of the powers so delegated 
conform to any regulations that may be imposed on it by the Board. 

(7) All acts done by any meeting of the Board or a committee thereof, or by 
any person acting as a director, shall, despite the fact that it may afterwards be 
discovered that there was some defect in the appointment of any one orqioreof 
such directors or of any person acting as aforesaid, or that they or aay of them wmu 
disqualified, be as valid as if every such director or such person had bean ddly 
ap^inted and was qualified, to be a director. 

(8) Save as otherwise expressly provided in the Act, a written reiolution signed 
by all the members of the Board or its committee for the time being entitled to 
receive notice of a meeting of the Board or ita committee, shall be as valid and 
yjfe ctyal as if it had been passed at a meeting duly convened and hrid. 
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Mnagtror Secretary 

In this case as well, the same rules as mentioned under the same caption 
under Table A will apply. 

Tkm Seal 

The Board of Directors has to provide for the seal. It shall not be affixed 
to any instrument excqrt by the authority of a resolution of the Board and except 
in the presence of at least 2 directors and of the secretary or such other persons as 
the Board may appoint for the purpose ; and these entities shall sign every instru- 
ment to which the seal is so affixed in their presence. 

TABLE D OF SCHEDULE I 

As has already been stated earlier, this Table contains the proforma memo- 
randum of a company limited by guarantee and having a share capital. The articles 
of such a company are as follows : 

(1) The number of members with which the company proposes to be registered 
is 100. However, the directors may from time to time register an increase of 
members. 

(2) All the articles of Table A, discussed earlier, shall be deenned to be in- 
corporated with these articles and apply to the company. 

TABLE E OF SCHEDULE 1 

It contains the form of memorandum and the articles of association of an 
**unlimited company". 

Articles 


(1) Hie number of members wi^ which the company proposes to be registered is 
20. However, the Board may frbm time to time register an increase of members. 

(2) The share capital of such a company is Rs. 20,000 divided into 20 shares of 
Rs. 1,000 each. By a special resolution, such a company may do the following 
namely— (a) increase the share capital by such sum to be divided into shares of 
such amount as the resolution may prescribe ; (b) consolidate its shares of a larger 
amount than its existing shares; (c) sub-divide its shares into sham of smaller 
amount than its existing shares; (d) cancel any shares which at the date of the 
passing of the resolution have not been taken or agreed to be taken by any person; 
(e) reduce its shore capital in any way. 

(5) AH Articles of fable A in Schedule I to the Act, except Articles 36, 37, 38 
and 39 (relating to conversion of shares into Mock) and 44, 45 and 46 (relating to 
alteration of capital) shaU be deemed to be incorporated with these articles and to 
apply to the company. 

TABLE F OF SCHEDULE I 

In contains only the form of statement to be published [by limited 
Companies, Insurance Oempanies and deposit, Provident of Benefit Societies. The 
form b given below : 

The share capital of the company is Rs divided into 

...s h ares of Ra... ........ .eoch. 


, Bomber of ahares iiraed i8..^.^„ .Calls to the amount of Rt 

ba^ been wibeh'the nun of R* — - ) r - ■ ■ I - 




1 $ 

tM of tlie oonyiaair ea the 3Ut d«y of December Cor 30di 4*9 *4 

. Jtae) : >1 

Dc^ oeriet to etnuliy penoa by the company : 

Ua4er. decree Rs. 

On fflortiages or bonde Re. 

Oa notee, bills or bundles Rs. 

On other contracts Rs. 

On estimated Ualnlities Rs. 

The Msets of the company on that date were : 

Oovemment secarities (stating them) Rs. 

Bith of exchange, hnndies and promissory notes. Rs. 

Ca^ at the Bankers, Rs. 

Other aecorities. Rs. 

BCHEDOLED 1-A TO THE ACT 

It gives the list of relatives as en^ged by Section 6 (c). These relatives an 
Jhtber, mother (inclnding step mother) son (including step-son), sons, daughter, 
(indu^g step-daughter), father’s father, father’s mother, mother’s mother, 
mother’s father, son’s son, ton’s son’s wife, son’s daughter, son’s daughter’s 
husband, daughter’s husband, daughter’s son, daughter’s son’s wife, daughter’s 
daughter, daughter’s daughter’s husband, brother (including step-brothtfX 
brother’s wife, sister (including step-sister), sister’s husband. 

SCHEDULE n TO THE ACT 

The important provisions of part 1 and II of Schedule II relating to 
matters to be specified in Prospectus and Reportt to be set out theteia have heea 
briefly dtsciueed in I.S.P. (N) CL-2. The students are advised to refer to fhat 
study paper and note the provision of Fart III of the said Sichedule sammatiaed 
aa uadcr. IVirts I and II mentioned abdve have effect subject to the proviakme af 
Fart III which are as under : 

(1) Qatise I (so far as it rdates to particulars of the signatories of the mamo- 
fu^uffl and the shares subscribed for by them*vide Item No. 1 (a) of the afbfwaid 
(Study Pgper) and danse 14 (so far as it relates to preliminaiy expeuses ridr kesn 
No. 13 of the above mentioned Study Paper) of this Schedule shall not apply in the 
eaae of a prospectna lasued more than 2 years after the date at which the ctaapKof 
is entitled to oommeooe business. 

(2) For the purpose of this schedide every person shall be detmed to be a vendor 
who has entererd into any absolute or conditional contnwt for the sale or purchase^ 
or for any option of pntdiase, of any pre^'erty to be aoqniied by the cnapapy in 
1^ one where : (a) the purchase money is not fully paid at the.date of tba issue iaf 
lWproq>e^us;(b) the purchase-uumeyia to be pai4 or satisfied (sriml^ or puftily) 
^ of the proceeds of tissue ofteed for Bubscriptiou by the pco^ect ua ; (P) the 
eootraet depends for ht validity fulfilment on the result of that issue. 

0 Wfaace any property to be soared ^ the company is to be takeu on<.feaieb 
itiii Thlhednlri shell havo tiffiirt ii if thn rtprrttimi “rnulnr” inrlurtr 1 thn lemor, fihe 
liltleurtnM **jiuirih.wi wnumr toduded the coatideration tor the lease and toeeir 
■ f ■ leie l B U "^iifeh-pnidMMe** indnded a sub l eu ae . 



(4) If in the cue of a company which hai been carrying on bviiatM. or of • 
husincM which hai boon carried on for lets than 5 financial yearti the aeeounta of 
the company or businem have only been made up in respect of 4 rach yaarv, 3 timh 
yean, 2 such yean or one such year, Part II of the Schedule shall have effliet at if 
reference to 4 financial years, 3 financial years, 2 financial yean or one financial 
year (as the case may be) were substituted for references to 5 financial yean. 

(5) * Where five financial years immediately preceding the issue of the prospectus 
which are referred to in Part 11 of this schedule or in this part cover a period of 
less than five years references to the said 5 financial yean in either part shall have 
effect as if references to a number of financial years the aggregate period cove* 
red by which is not less than 5 years immediately preceding the issue of the pros* 
pectus were substituted for references to the 5 financial yean aforesaid. 

(6) Any report required by Part 11 of this Schedule shall either : (a) indicate by 
way of note any adjustment as regards the figures of any profits or loss or assets and 
liabilities dealt with by the report which appean to the persons making the report 
necessary ; or (b) make those adjustments and indicate that adjustments have been 
made. 

(7) Any report by accountants required by Part II of these Schedules ; (a) shall 
be made by accountants qualified under this Act for appointment as auditors of a 
company; and (b) shall not be made by any accountant who is an officer or servant 
or a partner or in the employment of an officer or servant, of the company, or of 
the company’s subsidiary or holding company or of a subsidiary of the company’s 
holding company. The expression "officer” shall include a proposed director but 
not an auditor. 

scaieouLE m 

(Section 70) 

A statement in lieu of prospectus is a statement in the form prescribed by 
Schedule III which is filed with the Registrar of Companies under Section 70 at - 
least 3 days before the first allotment, when no prospectus is issued or when it is 
issued but the company has not proceeded to allot any of the shares offered to the 
pBblic for subscription e.g. ‘because the minimum subscription did not reach.’ 

Part I of the Schedule gives the form of Statement and paiticqiars to be 
eemtained therein. It is appended below ; 

FOKM or STATEMENT AND PARTiaULARS TO BE CONTAINED 

therein 

THE COMPANIES ACT, 1956 

Statement in lieu of Prospectus delivered for registration by [insert the 
of Oe Company.] 

Bmstiant to Section 70 of the Companies Act. 1936 
DeUvend ibr registration by the nominal share capital of the cMBpany 

•eMweaea s*4 «*•*• 

OMded iato Sham of Rs. gglB 



samMofSi. 



T<V' ' 

I ' V f«f I* V 







Am)tm0aai^ei tkm awplui wiSdlt 


TlM«ufies(<t«te on fMridi die ton^ray 
bM^powee to redeem tlws^ thiree. 

Nmnee, eddren, deiaipdons end occttpa* 
tioaeof-*- 

(e) directors or proposed directors. 




r 


,1 1 ' 
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(b) managbg director or proposed 
meosging director. 

(e) manager or proposed manager. 

Any provision in the articles of the 
company, or any contract irrespective 
of the time when it was entered into, as 
to the ^ypointmoit of and remunera- 
tioa pqn^ to the persons referred to 
in (aX(b) and (c) above. 

If the share capital of the company is 
divided into dUGnent classes of shares, 
the right of voting at meetings of the 
company conferred by. and the rights 
in respect of capital and dividends 
attadied to. the several classes of shares 
reapecdvely. 

Number and amount of shares and 1. Shares of Rs fully 'paid 

debentures agreed to be issued as 2. Share upon which Rs....per share 
ftiBy or partly paid op otherwise credited as paid, 
in cash. 3. Debentures Rs. 

The oonsidetation for the intended issue 4. Consideration 
of those shares and debentures. 


Number, description ^nd amount of any 1. S3uues.ofRs and 

shares or deb^ores which any person Dehmitores of RSk 

has or is entitled to be given an option 

to subscribe for. or to acquire from 

a person to whom they have been 

aBotted with a riew to his offering 

them for sale. 

P e ri od daring which the option is eser* 
cbaUe. 2. Uaril 

Priee to be paid for Shamswr debentures 3. 

'eabscribed for or aeqrired under the 


Cy w h di fomti onfertheoprioaortlie r^ 4. Conrideimtiod 





f 

i 

PtnooB to wtiom the option or the right S. Names and addresses : 
to option was given or, if given to 
existing shareholders or debenture 
holders as such, the relevant shares or 
debentures ; 

Names, occupations and addresses of 
vendors of property purchased or 
acquired, or proposed to be purchas- 
ed or acquired by the company except 
where the contract for its purchase 
or acquisition was entered into in the 
ordinary course of the business 
intended to be carried on by the 
company or the amount of the 
purchase money is not material. 

Amount (in cash, shares or debentures) 
payable to each separate vendor. 

Amount (if any) paid or payable (in Total purchase price Rs.... 


cash, shares, debentures) 

for each 

Cash 

Rs... 

such property, specifying 

amount (if 

Shares ... 

Rs... 

any) paid or payable for goodwill, 

Debentures 

Rs... 



Goodwill 

Rs. 

Short particulars of every 

transaction 




relating to each such property which ' 
was completed within the two 
preceding years and in which any 
vendor to the company or any person* 
who is, or* was at the time thereof, a 
promoter, director or proposed 
director of the company, had any 
interest, direct or indirect. 

Amount (if any) paid or payable as Amount paid 
commission for subscribing or agree- „ payable 
ing to subscribe or procuring or 
agreeing to procure subscriptions for 
any shares or debentures in the 
company ; or Rate per cent 

Rate of the Commission. 

The number of shares, if any, which 
persons have agreed to subscribe for 
a commission. 

tf it is proposed to acquire any busi- 
ness, the amount as certified by the 
pawns by whom the aocounts of the 




bttfhim bave been audUcdi of the 
net profits , of the business in respect 
of each of the five years immediately 
preceding the date of this statement, ' 
provided that in the case of a busi* 
ness which has been carried on for 
leas than five years and the accounts 
of which have only been made up in 
respect of four years, three years, 
two years or one year, the above 
requirements shall have effect as if 
references to four years, three years, 
two years or one year ; as the case 
may be, were substituted for refe- 
rences to five years, and in any such 
case the statement shall say how long 
the business to be required has been 
carried on. 

Where the financial year with respect to 
which the^ accounts of the business 
have been made up is greater or less 
than a year references to five years, 
four years, three years, two years and 
one year in this paragraph shall have 
effect as if references to such number 
of financial years as in the aggregate, 
cover a period of not less than five 
years, four years, three years, two 
years or one year, as the case may be, 
were substituted for references to 
three years, two years and one year 
respectively. 

Estimated amount of preliminary ex- Rs. 
penscs. 

By whom those expenses have been 
paid or are payable, 

Amount paid or intended to be paid to Name of promoter : 
any promoter. \mount Rs. 

Consideration for the payment. Consideration ; 

Any other benefit given or intended to Name of promoter : 
be given to any promoter. Nature and value of benefit 

Consideration for tbe benefit. Consideration : 

Date of, parties to. and general nature 
of- 

{!) maxtet a^lntiag or fixing tba 



feoineratloa of director!!, nwna- 
giBg director, or manager ; and 
(b) airery other material contract 
(othathan (i)] contracts entered 
■ hito in the ordinary course of the 
bttsineas intaded to be carried 
m by the company or (ii) entered 
into more than two years before 
the delivery of this statement. 


Hmeaad place at which (I) the con* 
tracts or copies thereof or 2 (i) in 
the case of a contract not reduced 
into writing, a memorandum giving 
M particulars thereof and (iii) in 
the case of a contract wholly partly 
in a language other than English, a 
copy of a translation thereof in 
Enfdttb or embodying a translation in 
English of the parts in the other 
language, as the case may be, being a 
translation certified in the prescribed 
manner to be a correct translation 
tuy be inspected. 


Namea and addresses of the auditors 
of ^e company (if any). 
fWI particulars of the nature and extent 
of the interest of every director, 
matngiiig diKctor, or manager in the 
promotion \)f or in the property pro- 
powd to be JMqulred by the company, 
where the interest of such direo- 
^00^ in being a partner ina 
TO, the nature and extent of the 
mw, with n stntement ot all sums 
^eragreed to be paid tohJmor 
^the TO in euh or shares, orother- 
person eUber to induce 
beo ome, or to qualify him as 
^ WoBCtor. ot otherwise tor services 
' '?!**”* ^ W® » by the flim la 
promotion or 
or too Oonpwy^ 


|ipi-«dSiW0m.« fNiMpd to ba 



1,1 *r I, , ’ , t I s , ' , , ' *■ , ^ 

V < ’ ' ’ ' i . ' ' ' ' 1 , * ' “ V 'sf/'f 

,, . , : _ . , , . , , 

*V(j ‘ 

finctofs^ Of of Ibcir o^[cnt8 r 

■ed in writing) . , -. 

I^te ' ' , 

In cases mentioned in Part II of this Schedule the statemratinttMl.fll 
prospectus must set out the reports specified therein. Tbiise cases are UMiiboiiedr 
below : 

(1) Where it is proposed to acquire a business, a report made by aopouAtatilt ; 
(who shall be named in the Statement) upon : (a) the profits or losses of the burtHi, ' 
ness in respect of each of 5 financial years immediately preceding the delivery df 
the Statement to the Registrar; and (b) the assets and liability of the business Us tt 
the last date to which the accounts of the business were made up. 

(2) (a) Where it is proposed to acquire shares in a body corporate which hf 
reason of the acquisition or anything to be dune in consequence thereof or m 

I connection therewith, will become subsidiary of the company, a report made by tiw 
accountants (who shall be named in the Statement). This report must relate to 
profits and losses and assets and liabilities of the other body corporate (in accor- 
dance with (b) or (C) below, as the case may require) The report should also indi- 
cate how the profits or losses of the other body corporate dealt with by the report 
wauld have concerned the company : and what allowance would have fallen to b* 
made, in relation to assets and liabilities so dealt with, for holders of other shares 
if the company had at all material times held the share to be acquired. 

(b) If the Other Body Corporate has on Subsidiaries, the aforesaid report 
shall so far as regard profits and losses, deal with profits or losses of body 
corporate in respect of each of the 5 financial years immediately preceding the 
delivery of the statement to the Registrar: and (ii) so far as regard assets and 
liabilities, deal with the assets and liabilities of the body corporate 8*8 at ihb last ' 
date to which the accounts of the body corporate were made up. 

(c) If the Body Corporate has Subsidiaries, then the above-mentioned repeat 
shall, so far as regards profit or losses, deal separately with other body eorpotaUta 
profits or losses as provided in para (b) above. And in addition the report shaQ 
either (i) deal as a whole with the combined profits or losses of its subsi^aiies so 
far as they concern members of the other body corporate, or (ii) deal iadMdually 
with the profits or losses of each subsidiary, so far as they concern memberi oT the 
other body corporate ; or instead of dealing separately with the other body eorperatde 
profits or losses the report shall deal as a whole with the profits or losses of tiw 
other body corporate and, so far as they com. rn members of the other body oatpth 
rate, with the eombined profits or losses of its subsidiaries. Likewise, as niprte 

assets and liabilities, the report shall deal separately with the other body ctxpoahlfg 

nnd liabilities as provided in para (b) above; in addition, report shall Mm 
(i) deal as a whole with the oothbined assets and liabilities of to lubshUiUta, 
oi without the other body co^orate’s assets and liabilities or (ii) deid 
wMi the assets and liabilities of each subsidiary, and shall iodiciile, as 'iVnaWfs the 
Habilhkaof the siAsidiary. thehHowance tobe isade for penoW 
.^pHBihieti^efKtfthe oempMiy. 
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Nrt m orSchedole in dealt KfiUi provbbns ^Ijrias to Part 1 and I! of 
Sehaditle. They are at foUowt : 

(1) The eq»nttioB “vendor” iaclndet a vendor u defined to Phrt III of Sdiednie 
B (vide |tcB No> 2 of the takl .Part). 

(2) Claaae 31 of Sehedole II (the proviriont whereof have been diaeineed in thia 
Scody Paper ondw paragraph (S) under Part III of Schedule II) thaD apidy to 
the ittterpfatation Part II of Schedule in at it applies to the intaipretation of 
Part II of Schedule II). 

(3) If in the cate of bueinets which hat been carried on (or if in the case of a body 
corporate which hat been carrying on butineti) for kss than 5 financial yean, the 
aocouati of the businett (or b^y corporate) have only been made op in ntpect of 
4 luch yeart, 3 such years, 2 such years or one such year, then Part 11 of this 
Schedule shall have effect as if references to 4 years, 3 years etc. were substituted 
tor reference to 5 financial years. 

(4) Any report required by Part n of this Schedule shall either— (a) indicate, by 

way of note, any adjustments as regards the figures of any profits or or 

assets and liabilities dealt with by the report which appear to the person m»n«g 
the report necessary or (b) make those adjustments and indicate that adjustments 
have ^n made. 

(5) Any report by acoountants required by Part II of this Schedule-.(a) shall be 
made by accountant qualified under this Act for appointment as auditor of a com- 
pany; and (b) shall not be made by any accountant who is an ofiScer or servant of 
the company or of the company’s subsidiary or holding company or of a aubsi- 
diary of the company’s holding company. It may be noted that the term “officer” 
ahall include proposed director but not an auditor. 

SCHEDULE IV 
[See Section 44 (2) (b)] 

ThisScheduledeals with the form of Statement in lieu of prospectus to be 
defiveied to the Registrar of Companies by a private company on iv^ ntn;«« a puUic 
Cpnipany and report to be set out therein. 

FORM OF STATEMENT AND PARTICULARS TO BE 
CONTAINED THEREIN 
THE COMPANIES ACT, 1956 
Statement in lieu of Prospectus delivered for registration by 
[Insert the name of the Company] 

Aet^ IR^k*****^^ ^ (b) of sub-section (2) of Section 44 of the Companica 

Deilvund tor negistration by— 

Ttto fOoMitol dum capital ^ the ^ 

«omuf ... Rs. ' ; 

Shams dTRs, each 
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*'AiiioiiBt (if any) of tbove ca|^I wliidi 
consitts of redeemable preference 
sharea**. 

"The earliest date on which the company 
has power to redeem these shares'*. 

"Names, addresses, descriptions and 
occupations of 

(a) director or proposed directors ; 

(b) managing director or proposed 
managing director ; 

(c) manager or proposed manager. 

"Any provision in the articles of the 

company, or in any contract irres* 
pective of the time when it was enter* 
pd into, as to the appointment of 
and remuneration payable to the 
persons referred to in (a), (b), (c), 
above” 

"Amount of shares issued” 

"Amount of commission paid or pay* 
able in connection therewith.” 

“Amount of discount, if any, allowed 
on the issue of any shares, or so 
much thereof as has not been written 
off at the date of the statement.” 

Unless more than two years have 
elapsed since the date on which the 
company was entitled to commence 
business 

“Amount of preliminary expenses. 

By whom those expenses have been 
paid or are payable. 

“Amount paid or intended to be 
paid to any promoter." 

“Consideration for the payment.’’ 

“Any other benefit given or intended 
to be given to any promoter.” 

“Cmisideration for the benefit.” 

If the share capital of the company is 
divided into difEsient cla^ of 
shares, the right of voting at meetings 
of the oosipaiiy conferred by and 
the tlgltts in reqiect of capital and 
d(vi4Mids attadwd to the Mveial 
classes lespecthely. 


Shares df Rs. 


Shares 


Rs 


Name of promoter 

Amount Rs 

Consideration. 

Name of piomotar ; 

'^tore and value of benefit : 
Considccitioa : 


eii^ 





**Ifttinb 0 r wid wnoBBt of rfi**®* 
dobestnret iiftied within the two 
yein preceding the date of thii 
•tatentent as fully or partly paid up 
otherwise than for csah or agreed to 
be so issued at the date of thk 
statement." 

^^Consideration for the issue of those 
shares or debentures." 

“Number, description and amount of 
any shares or debentures which any 
person has or is entitled to be given 
sm. option to subscribe for, or to 
acquire from, a person to whom they 
have been ailotted with a view to his 
offering them for sale." 

"Period during which the option is 
exercisabie." 

"Price to be paid for shares or deben* 
tures Bul^ibed for or acquired 
under the option. 

‘Tonsideration for the option or right 
to option." 

"Persons to whom the option or the 
right to option was given or. if given, 
to existing shareholders or deben* 
ture holders as such, the relevant 
shares or debentures." 

"Names, addresses, descriptions and 
occupations of vendors of property 

(J) purchased or acquired by 

the company within the two years 
preoeding the date of this statement 
or (2) agreed to proposed to be pur- 
dinaed or acquired by the company 
except where the contract for its 
puf^aae or acquisition was entered 
Into the ordinaiy course of busi* 
aeae and there is no connection 
twtween ^ transaction and the 
oonpany ceasing to be a private 
eompaaQr m udwre ^ amount of 
. %'|H»elaitotiioiM^ft materiaL- 
’to' aught' ihtoito 


1. Shares of Rs .togypaid 

2. Shares upon whieliRs.»........ 

per share credited as paid. 

3. DebentureaofKs ..anah. 


4. Coasideiatiou : 


1. Shares of Ka and 

Debentures of Ra 


2. Until 


3. 


4. Consideration : 


S. Name and addresses : 





twapatU of ^ 

nte vendor**. 

**Ainoiiiit ptid or ptyidde in ciA iluuei 
or dcbrntmcfl for eeoli niGh pro* 
peity* ipedfyisg the unount paid or 
payibiB for gooderiU**. 


"Short particiilan of every transaction 
rdatiof to eadi such proper^ which 
wu oomideted within the nvo pre- 
ceding yean and in which any 
vendor to the company or any per- 
son who is, or was at the time thereof 
a promoter, director, or proposed 
directOT of the cempany, had any 
interest direct or indiiect." 

"Ainonnt (if any) paid or payable as 
ewnmission for subscribing or agree- 
ing to subscribe or procuring or 
agreeing to procore snbscription for 
any shares or debentures in the 
company; or rate of the commission. 

The number of shares, if eny, wldch 
persona have agreed to snb^be for 
a oommission. 


If it is proposed to acquire any-busU 
ness the amount, as certified by the 
persons by whom the accounts of the 
business have been audited, of the 
net profits of the business in respect 
of each of the five years immedialely 
preceding the date of this statement, 
provided that in the tese of a busi- 
naoe idiioh hae been carried on for 
iam then five yeaih,. and the aoooitntB 
erwhkii hnve oniy been made np 
infwpeetoffimr years fiuee years, 
two years, on one year, the abofva 
l eq aii ume nts shall have eflhet as if 
satesnem to four yean, throe years 
tm fsMS or one yMr,aBthiaHa 
kib iviipt MkitlMi4 Av 


t 

Total porchaae 

Cash 

Shares 

Debentures 

OoodwQl 


ii 

ytiee"Jfa^., 

-•-....I i l fi s , 

...... •••KS,.. a,.. 

v......Jis ••0 •• a VO*** wooer 


Amount paid.... 
Amount payable. 
Rate i>ercent 







casci the gtatement shall say bow 
long the business to be acquired has 
been carried on. 

Where, the financial year with respect to 
which the accounts of the business 
have been made up, is greater or less 
than a year, references to five years, 
four years, three years, two years 
and one year in this paragraph shall 
have effect as if references to such 
number of financial years as, in the 
aggiCgate, cover a period of not less 
than five years, four years, three 
years, two years, or one year, as the 
case may be, were s ostituted for 
references to three years, two years 
and one year respectively. 

Detes of parties to, and general nature 
of— 

(a) contact appointing or fixing the 
remuneration of directors, managing 
director, or manager ; and 

(b) every other material contract 
other than (i) contract entered into 
in the ordinary course of the busi- 
ness intended to be earned on by 
the company or (ii) entered into 
more than two years before the deli- 
very of this statement. 

Time and place at which (1) the con- 
tracts or copies thereof ; or 2 (i) in 
the case of a contract not reduced 
into writing, a memorandum giving 
fbll particulars thereof and (li) in 
the case of a contract wholly or 
partly in a language other than 
English, a copy of translation thereof 
jo English or embodying a transla- 
tion in English of the parts in the 
other language, as the case may be, 
being a translation certified in the 
^escribed manner to be a correct 
tras^tioii, may be inspected* 









Namei «iid addreiwi of the andkon of 
the conqwBy. 

Full parttcoten of the nature and extent r * " 

of the inteiest of every dir^or, 
managing director, or manager, 
in any property purchased dr 
acquired by the company within the 
two years preceding the date of the 
statement or proposed to be pur- 
chased or acquired by the company 
or. where the interest of such a direc- 
tor consists in being a partner 
in a firm, the nature and extent of 
the interest of the firm with a state- 
ment of all sums paid or agreed to 
be paid to him or to the firm in cash 
or shares, or otherwise, by any per- 
son either to induce him to become, 
or to qualify him as a director, or 
otherwise for services rendered or to 
be rendered to the company by him 
or by the firm. 

Rates of the dividends (if any) paid 
by the company in respect of each 
class of shares in the company in 
each of the five financial years im- 
mediately preceding the date of this 
statement or since the incorporation 
of the company, whichever period is 
shorter. 

Particulars of the c&sei in which no 
dividends have been paid in respect 
of any class of shares in any of these 

years. 

(Signatures of the persons above- 

named as directors or proposed 

to be directors or their agents 

authorised in writing). 

Date 

In cases mentioned in Part II of this Schedule, the statement in lieu of pros- 
pectus must set out the reports specified therein. These cases are mentioned here- 
under : — 

(I) If oaitiued shares or debentures of the company are to be applied in the phr- 
Cl^ of business, a report. This report has to be made by aooooataiit who sliall 
be nmned in the Statement. This report is to be Upon (a) the profits or losses of 






dighMlBMionvNtorewdioftl»5 finrad*! jresn iBUMdi«ld)r pnoedfav As 
4dh«y «f Ab Stttfiaeiit to Ae Rcgiitrar. end (b). the useti and Hnfaflitiee ti the 
harioeaeMatthehutdeteto which the arnonnU of the busiiien woeoMMleap. 

<(a) If veeSantd sham or debeatnres of Ae compaajr an to be apfifed 
direotly or indirectly in any manner resalAif m ibo aoqnirition d 
A a body corporate which, by reason of the acquisition or anything tote 
done A conseqnenoe thereof or A connection therewith will become a 
snbsidiaryoftteoompany, arq>orthastote made by aooOontant, who 
shall be named A Ae SAtement in respect of Ae profits and losses and 
— iM*« and lAbilities of the oAer body corporate A accordance wiA what 
A being sAted A paragraphs (b) or (c) hereunder ; it should also 
how the profiA or losses of Ae oAer body corporate dealt wiA by the 
report would, A respect of shares to be acquired, have concerned 
members of Ac company, and what allowance would have fallen to be 
made A relation to assets and liabilities so dealt with for holders of Ae 
other shares, if the company had at all maArial times held the shares to 
be acquired. 


(b) Jlf the Other Body Corporate has no subsidiaries, Ae aforesaid report ittiaii 
so far as regards profits or losses, deal with the profiA or losses of the 
body corporate in respect of each of the 5 financial years immediately 
preening the delivery of the Statement. Likewise, the report shall, so far 
as regards assets and liabilities, deal with the asseA and fiabilitim of Ae 
body corporate as at the last date to which the acconnA of the body cor* 
pimte were made up. 


(c) y the Other Body Corporate has SabsitUaries, then the above*nientioned 
rqport shall, so far as regards profits and losses detd separately with the 
other body corporate s profits or losses, as provided by paragraph (b) 
above and m addition, the report shall deal as a whole wiA Ae comAned ' 
piofiA or losses of iu subsidAries so far as they concern membem of the 
Mher body corporate and so far it shall deal with Ae combAed profiA or 
Idsaes of hs subsidiaries. Similarly, so far as regards asseA and 
Ae repent AaU deal separately with Ae other body corporate’s assets and 
lAbai ^ypi ovi^ by pamgraph (b) above. And A addition, the report 
shal'(i) either deti as a whole wiA the combined assets and U%biHrits of 
ite s ttyd Aries,‘With or wiAout the other body corporate’s *t ^nd 
lisWlitAs and <ii) deal individually WiA Ae asseA and lAUhtics of each 
nibiidiary J and shall Adieate. as regards the asseA and UiAilities^ of the 
snbiidiaryi|^th»^lowanoe to be made for persons other than memben of 


If ^ provisions whA^fil aiq>ly A Parts I tad 

Ab tome as those nientAted‘tMw PAt VI d 



SCSQKJI^B V 
CSectkia 159) 



SfcfyeiMiqMnyliatdBiailumcqiitiaiiMtoiiew^ «]w cH'CSQa^ 

puktan uminl xvdtra eontafaiiBg Um parttoiiltn i^ecified is Rut 1 Sdieitlli 
V. Hwk ate as foUowi t ^ 


(t) Addien of tbe company’s refistefcd office. 

(2) If any part of Members’ or Debenturebolders* Register k kga%keptbia^ 
State or coostry outside India, the name of that State or coaatry togethsr wkh die 
address of the place where such part of the Regitter is kept. 

(3) A sammaiy distinguishiog (wherevu' possible} between dlares issued for cash, 
bonus shares, and shares other than bonus shares issued as fbUy or partly paid np 
otherwise than in cash. Also this summary has to specify in respect of each 
dass of shares such particulars as (a) amount of nomina! capital together udth 
the nimiber of shares into which it is divided, (b) number of shares taken, from 
the commencement of the company to the date of its last annual general m eedng , 
(c) amount* called up on each share up to the date of the last annual general 
meeting, <d) total amount of calb received up to the date, (e) total amount of calto 
unpaid on that date, (f) total amount of commission paid (if any) in respect of any 
shafts or debentures up to that date, discount allowed on issue of shares at a 
discount or so much of that discount as has not been written off at the date afore> 
sdd, (b) total amount of discount allowed (if any) in respect of any debenture 
since tite date of the annual general meeting with* refnence to which tbe Jast tetum 
was tubmitted. (i) total number of shares forfeited up to the date of tbe eon^any'a 
last annu^ general meeting, and (j) total amount of shares for which share 
;jaanaats are outstanding at the date mentioned in (b) and of share warrants bsaed 
and surrendered respectively since the dste mentioned in 0i) and the number iff 
shares oompriied in each warrant. 

(4) Fartioulars of total amonnt of company’s indebtedness to be mentioned hi 
(b) above in respect of all charges Oncliiding mortgages) which are required to be 

R^istrar under Section 125 of the Act ; or which would have 
been required to be so roistered If created on or after April 1, 1914. 

(5) Albt whicb must contain names, addresses, deicriptfons and occopatioas 
(if any) of all persons who, on the dste of the lut annual general meetiiig are 
mendfers or dcbenturebbldm and of persons who have ceased to be menders or 
d^mntureholden on or before that date and lume the date mentioaed in (h) 
above or in the case of the fftst return, sinoe the inoorporatkm of the oompaiqr. 
HsB ttst also should state the number of shares or dehentures- held byeaefarfffie 
eiist^ members or debentttidiolden at the date menUoacd in -(b) Above talioC 
R sbaU spe^y the number of shares or ddieatnres tiaasfhnpd ksM the date man* 
tio«edki <!l)i above (or. in the case of tbe tot letuip, since die 
-giMMden)^ tom aatf hr persons who haaeneganlio be membem W dWbmtow* 
|Wito> topeedfcfy* to date ^regfatratfon of tranaftn fed to nammoftindlMAw 

oentai^ fwtieaiin toicof, ifto iiaito iftwaapd 
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•te not arranged in alphabetical order, the liet most annex thm-eto an index tuAci* 
cnt to enable the name of any person therein to be easily found. 

(6) With respect to the persons who arc directors at the date of company’s last 
annnal general meeting, all such particulars as are required by this Act to be 
Contained in the register of directors ; and with respect to any person who at the 
date is the manager or secretary, all such particulars as are required by this Act to 
be contained in the register of managers and secretaries together with all sv'h 
particulars with respect to those who had ceased to hol(i such office (i'C., the office 
of director, manager or secretary) on or before the date of the last annual general 
meeting and since the date mentioned in paragraph (3) (h) or in the case of the 
first return, since the incorporation of the company. 

PART II OF SCHEDULE V cantains the form 
Annual Return which is given below ; Limited 


ANNUAL RETURN made up to 

the day of. 19 Private Limited 


being the date of the last annual general meeting of the company 

1 . Address 

(Address of the registered office of the company) 

2. Situation of Foreign Registers and Debenture-holders : 

(») Name of every State or Country outside India m Which foreign register 
is kept. 

(b) Address of place in each such State or Country in which a foreign 
register is kept. 


3. Suminary of Share Capital and Debenture 
(a) Nominal Share Capital. 

Nominal capital — * 


i insti 1 t,ii iibcr and c' 

jws Shtircr 

file'll 




. 

sharcb of 

emh 

. . 

Shares t.f 

..each. 

(b) Salwcnbed Share Capital and Debentures ; 



Number 

Class 


Number of tbnres of each class taken up to the 

... 

shares 

date of the last annuhl general meeting (which 

... 

shares 

number must agree with the total shown in the 

... 

shares 

list as hdd by memben on that date). 

»« . 

shares 

Number of ahares of each clau inoed sub^t to 

•r- 

dums 


fttjmnt fai onh. 




• f « 


I 

Kitinlier of liuires of each class issued as fully paid 
up for a consideration other than cash. 

NnmW of shares of each class issued as partly 
paid up for a consideration other than cash i 
and extent to which each such share is so 
paid up. 



Number of shares (if any) of each class issued 
at a discount. 


Amount of discount on the issue of the shares 
which has not been written off at the date of last 
annual genera] meeting. Rs 


0*9 


shmenl 

thivw 


issued as‘ paid up tO;^ 
extent of Rs...per share 


Issued as paid>iip to the 
extent of Rs...per ^mre 
...Shareji 
Issued as paid to the 
extent of Rs..,pcr share 


...Shares 


Issued as paid up to 
the extent of Rs...per 
...shares 


shares 

shares 

shares 

shares 


Amount called upon number . 
of shares of each class. 


1 —(Rs... per share on... 

^ “(Rs... per share on... 

I ~(Rs,., per share on,,, 

J — (Rs,.. per share on... 


Total amount of calls received, including 
payments on application and allotment 
and any sums received on shares 
forfeited. .. R;,,.. 


...shares 

...shares 

...shares 

...shares 


Total amount (i( any) agreed 
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to be considered as paid on 

1 


1 - 


number of shares of each 

y 

<..Rs..,un 


...shares 

class issued as fhlly paid up 

1 


1 -• . 

shares 

for a consideration other 

1 


1 - . 

shares 

tlian cash. 

J 


i — 

shares 

Total amount (if any) agreed 
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shares 

to be considered as paid on 



1 

shares 

number of shares of each 


...Rs.. on 

< 

shares 

clau issued as partly paid 



1 

shares 

up for a consideration other 



1 

shftits 

' diimcarii. 



i 

shares 



tiBlit iniiiiit of t»li —nM 

thM iMWi nt or til laMtfflw) |>«id by w«y ef 
•MPriMiOBfairMpeot of any iIhbw or Mas* 

MM. Rs 

1M aaout of MOW (if any) *lki*ed ^ 

of diMooat ia mpeet of any debeatiira linoe the 
dMa of the —«»"■* feneral meeting widt reference 
to ahicli the hit aannal retnrn was eabmitted Rs. 

Toinl T***^ of (tens of each class finfiBtcd, 


Total anmont paid (if any) on shares forfeited Rs.... 

Total aBoant of shares fior winch shares warrants 
to bearer are ou t sta n d in g Rs 

Total of than warrants to bearer issued 
aad tanendsicd respectively since the date of the 
annual genenl meeting uith reference to^trhidi the 
last aannal retnrn was snbmhted. 

Number of shares comprised in each share wanmnts to 
. b e ar e r, tpedlyingia the caw of warrant of different 
Irlaii, partfadars of each kind 


...dmres 

...sharw 

...shares 

...sharw 


Isroed Rs... 
Surrendered Rs.„ 


4 Rartionlars of ludrirtedn e ss 

Total MBOnat of lad eb tednew of the eompaiqr ht 
nspiot of IB ftaijw Ondnding mortgages) which are 
leqiniied to be n^htered with the Registrar under 
the rnmpsalsi Act, 19S6, or whUi would have 
bOM teRBfaed so to be reared if created on or 
„ aftarlhB lat April 1914. ' Re.. 


S. List of past and preset^ Membeia and Oebcntaes hddets 

list rfp etsoas holding shares or stock in the cooipimy on the day of anasml 

ktwtiu fc namely, the day.. .of,. ,19.,., and of persons whohaVebsId 

^ **■* •“** the day of 19....whea the pinvioni 

“*-lWhdd,orlnthBcase of the Srst ratura, at a^ KmadaesthB 





I' 




fttiiiMl gmcand mwt* 
or, fa the case of 
itite &Bt letiRiit Hnee 
^ facorporatfan Of Uto « 

hempuiy by <a) piloM Who | J 

iare still niaifaeit«|d;|b) >3 g 

person who baW to t '€ 

befafltmien ■ S. 



Nnmbers Date of Registrafioii of Tnntfer. (a) (b) 

NOTES 

1. If, dther of the two immediately preceding returns has given as at the date of 

the annual general meeting with reference to which it was submitted, the foM , 

oulata reqotred as to past and present members and the shares held and transfened 

die retnm fa question may contain only sUoh of the partieolars as relate 
to persons ceasing to be or becoming members it.Jtoe that date or to dianges as 
cmnpared with that date in the nundier of shares held by a member (aa amended 
by OSR No. 221, dated 21st Febmary, 1961). 

2. If the names in the list are not acranged fa alphabetical order, an faden tliSh ^ 
cknt to enabte tbe name of a^ person to be readily fbund mfat be annexed. 


ifli 






If !NmI« md addreatM of and number of eqntty share held by <|«ch of the 
amaOr : <fe»o Nos. also be given) : 


No. of Amount % of tlie total 

shares equityahftres 

csftpUal 

(a) Fovrign IBol^gs : 

(i) Foreign Collaborators 

(ii) Foreign Financial Institutions 

(iii) Foreign Nationals 

Total 


(b) Oovernments/Government Sponsored Financial 
Institutions 

(t) Life Insurance Corporation of India 

(ii) Unit Trust of India 

(iii) Industrial Finance Corporation 

(tv) Industrial Development Bank of India 

(v) Industrial Credit and Investment Corporation 

India 

(vi) General Insurance Corporation of India 

(vii) National Banks 

(viii) Government Companies 
(ix) Central Government 

(a) State Governments 

(xl) State Financial Corporations 

Total — 

(c) Bodies Corporate [not covered under (a) and (b) 
above ] 

(4) Directors and their relatives (as defined in 
Section 6X their shareholdings and directorships 
(e) Other top SO shareholders (other than those 
hated above) 

**Difectair*’ laclodes any person who occupies the position of a director 
^ t||ltl|ltloever name caUed, and any person in accordance with, whose directions of 
of the directors of the company are accustomed to act. 

. ,n , iaehides “forename” and “surname” in the case of a person us- 

' MUjr hnomm by a tide dHImnt from his surname, means that title, 
f ,v ««••’*' and “Fonpfer surname” do not include— 

; hi 4>e thW of a pemon usqally known by a title djySerent from his sm' 

he was known previous to the adoption of or ancceesiop 

pei^ timt'Maiqp 

or eifl ti i^ the .petamt ^.oame 
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^ t , 

(N t0i'o/t fetn or hw jbeea choOged or ^Msnd tot m raiod of not ]h| 

In Ibo coie of a airried w»ua dw aaoe or nniaiBB tgr tddoh the int 
ilWm iiwylnM to tito marriage. 

tteWMBMd'iUllw^ooi^onteinootpimitedwcHtkj^ ea Imilniii in 
IMii; <f( ifUfit fhf director, *[**] aaiiager or aecrataiy k dw • d^Mloe* 
^t^iMdllljproraBGrvteiydioiddbegivei^ci^ bo^ ooq^onto of uMA ftw 
ObapMf JWdB^ tbo return is the wholly-owned Hduidtaiy or bodies oarpmate 
Ufbkiiafa dboHy owned eubsidiariet either oi the oompfuiy or of ■««**»>»■»■ body 
optgmkk of sdUdl the eooqpany it the wholl]N>wi»ed subsidiaiy. A body oorpcwale 
AMNagMl loitt the whe^y-owoed subsidis^ of an'!!4her if it has no aMa^en 
OMbpI ttMd oAcr mid that other's wholly>owiied eabeidiaries and its or timir noml* 
MHh * VHw apaee provided in the form is insufficient, partkuiars of other diieetor* 
e|d] aMMagerehip, or secretaryship should be liwed on a separate statement 
atme^ad to ^ return. 

Dates of birth need only be given in the cate of a company which it snldect 
to Section 210 of die Companies Act, 1956, namely, a omnpany which is not a 
private oonipaay or whidi being a private company, is the subsidiary of a public 
company. 

Where ah the partners in a firm are joint secretaries, the luune and prindpal 
oBko of the firm may be stated. 


Ddivered for fifing by< 



CERTlFICATeS 


fCert&ate to be fivea by a director and the Maoager/Soor^aiy or 
two Diraetm of eveiy . Company}. 


We certify that the Ratnrn atates the facU at ^ elood on the 'ddM of 
aaaaalfenmal maetiog afonaidd torrec^ and coaqdatdy, 

CartiMatoboghrMliyBdimata^ oad <ho ^rTftgirjlanrialo|-y^ w 
by 4wo dlTMton «C nmocy Fiivwte teaapaay. 

We certify that the |(etam itatea the facts at th^ Mod oa thd date of the 
iaoprpontknarthftooiit^aity/theanaiial^feneralmeetiaf with lefeieiiee to which 
^ test aenaalie^ was tubmitteditsBed any imitation to ^l^bl^ to titbactibe 
m aay duuet or debentant of the company. 

Signed ^Director 

Signe d — ■■ . ■■-Duector/Meoagiag 
Director/ 


Maaageryioeawtary 

fWlhw QertiSeata to begivaa as oliDaffsakldrtho of 

' I fifty. 


2* of the number of memberi of the ««>"ipiny over 

ffiy o n^ wyfy of pertoiw who, under aulndaute (b) of clauie (iii) of 


Signed — ' I ' D irector 
Signed— —Director/Managing 
Director/ 
Manager/Secretaiy. 

f OHBOULE VI 


Vodth^ atadaaft are advised to refer to I.S.P. Auditing 9. 

ScWuleaVH and VnideaUng With Managing agents and 
Tmaann had be« ahoiUinl with effect from April 3. 1970. 


Secretaries and 
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Tbe Act is based on diflCerent principles. It speaks of what must be done and 
what may not be done. But practically, every prohibitory section of the Act begins 
wUh tbe words, ‘except with tbe previous general or special permission of the Reserve 
Bank”. Thus, without issuing orders or telling the public what to do or not to do, 
the Reserve Bank or the Central Ooverament issues licences or permissions empow' 
eriof those ctmcern to depart from the provisions of the Act. Some of these 
permissiOBS or licences are of general diaracter which authorise bankers, traders, 
su^-brdcers or the general publio to transact certain kinds of business ; whereas 
others are of particular or sp^ial nature, which authorise certain banks or company 
or individual to carry out a certain transaction or in a certain manner. The idea 
behind this method of drafting the Act is to afford public an opportunity to know 
when they would require leave to undertake any kind of foreign exchange business. 

The operation of exchange control in practice is worthy of note. Much of 
tbe work is delegated to authorised dealers. In certain matters, tbe Reserve Bank 
is required to be consulted. It is necessary to send returns to the Reserve Bank so 
that it is able to maintain effective control. 


The various types of transactions involving purchase and sale of foreign 
exchange are— (a) imports and exports of goods, (b) payment of shipping, banking 
insurance and other services, (c) interest and dividend payments, (d) tourist and other 
overseas travel, (e) capital movements. 


The Foreign Exchange Regulaiion Act of 1947 was replaced by the new Act 
of 1973 because of the pressure for controlling the leakage of foreign exchange There 
was “the need for regulati^, amongst other matters, the entry of foreign capital in 
the form of Branches and Concerns with substantial non-resident interest in them 
the employment of foreigners in India etc." as its object. The preamble to the Act 
states the object thereof, which are; (a) conservation of the foreign exchange resour- 
ces. and (b) proper utilisation thereof in the interests of the economic development 
of the country. The Act does not aim at attracting more and more of forcisn ex- 
chan^ to Indian treasury; consequently, it is only restrictive and to that extent can- 
not be looked upon as forward looking Act. 

T Act 1973 came into operation from 1st 

January, 1974 through a Notification issued by the Government of India. It extends 
to the whole of India. This Act was also made applicable to Sikkim from 1-9-1977 
(vide Notification No. F/1/74EC/75 dated 11-8-1977). 

applies to all citizens of India, outside India and to branches 
and ageuin ouUide India of companies or bodies corporate registered or incorpor- 
ated in India. This provision is designed to prohibit ail transaltions in fonSn ex- 
clunge by persons who are residents of India, whether such transactions uS^Jlacc 
during thcir uctuul residents in indiu or during their visit to foreiistn lands If if i« 
professed that this prohibition under the Act docs Lt extend tr acts 
outside India by resident of India then it would lead to evasion of the^Act in 

The control is exercised under the Act by ; (a) the Central Government t^,r,^- 
ugh the Department of Economic Affairs in the Ministry of Finance; and (b) the 
Rn^e Bank of through its Exchange Control Division. The Act emTOwers 
the Directorate of Enforcement to carry out investigations, enquiries, adjudications 
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and prosecutions Tor transgression of the provisions of the Act» excepting Secii, 

13« la (i) (a) and 19 (1) ta> or of any rulc» direction or order made thereunder. The 
Adjudication proceedings and Appeals Rules, 1974 were framed by the Central Gov- 
ernment laying down piocedural requirements regarding adjudication, proceedings 
under Section 51 (which is not included in your syllabus) and appeals to the Appellate 
Board against the order of an Adjudication officer. Apart fron these. Authorised 
Dealers and Money-changers have also been charged with the responsibility to ensu- 
re the compliance with the provisions of the Act in any transaction conducted by or 
through them. In so far as the matters regarding imports and exports of goi^s, 
currencies, gold, securities directly involving compliance with Customs fonnalities are 
concerned, the Customs Department has been vested with the responsibility of 
enforcement in this behalf. 

The Act regulates and controls certain important transactions of which only 
those which are included lo your syllabus are mentioned below: 

1. Dealings in foreign exchange (Sections 6,7,8,14) ; 

2. Payments to non-rcsioents, with reference to Blocked and Special 
Accounts and payments for exports from India (Sections 9,10,12,15,16, 
18) i 

3. Imports and Exports of certain currency and bullion (Sections 13,17) ; 

4* Export, Transfer, Custody, Issue and Acquisition of Securities (Sections 
19,21,22,23); 

5. Holding of Immovable property outside India (Section 25); 

6. Acquisition and Holding of assCts/immovable property by non-residents 
(Sections 11 and 31); 

7. Persons residents in India associating themselves Vith or* participating in 
concerns outside India (Section 27) ; 

8. Appointment of certain persons and companies as agents or technical or 
management advisers in India (Sections 28,30); 

9. Certain provisions as to companies (Sections 26). 

Defloitions (Section 2) : 

(а) Appellate Board : The Appellate Board has to be constituted under 
Section 52 (i) of the Act, which is outside the syllabus. Nevertheless, the students 
should know about the composition of such board. It shall consist of a chairman 
and such number of other members not exceeding 4; they are to be appointed by the 
Central Government. The Board shall hear appeals against the orders of Adjudica- 
ting officer made under Section 51. Such Board shall be styled as “Foreign Exchange 
Regulation Appellate Board** (FERAB). 

(б) Authorised Dealer : The phrase means a person for the time being 
authorised under Section 6 to deal in fo re ign e ar Wge. The- R e se nr e Dank is empo- 
wered by Section 6, on an application to be made to it, to authorise any person to 
deal in foreign exchange. This authorisation has to be made in writing and may be 
unrestricted or restricted: m other words, the person authorised may be permitted to 
deal in all foreign currencies or he may be permitted to deal in Bpecih^ foreign 
GOirencies. Further, such a person may be authorised to do transactions of all 
descriptions or only specified traasactkms. Furthermore, the authorisation maybe 
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effective for a specified period or wi^in the ipecified amounts, ’nils authorisation 
can be granted subject to such conditions as may be specified therein. 

(c) Bearer certificates : It means a certificate of title to securities by the 
delivery of which (with or without endorsement) the title to the securities is trans- 
ferable. The holders of such securities get certificates which show their holdings. 
These securities can be transfer! ed by means of a deed of transfer accompanied by 
the certificates. The Act lays certain restrictions on issue of bearer securities (vide 
Si^tion 22 which will be discussed later in the study paper). 

(fi) Certificate of title to a security : It means any document used in the 
ordinary course of business as a proof of the possession or control of the security 
or authorising or purporting to authorise, cither by an endorsement or by delivery < 
to the possessor of the document to transferor receive the security thereby repre- 
sented. 

(c) Coupon : It means a coupon representing dividend or interest on a 
security. This coupon is subjected to certa'^^irestrictions imposed by Section 19 
(which will be discussed later in the study i5t^tyr) of the Act. 

(f) Currency : This word has not b^cn actually dcfiitcd. It only stales 
that currency includes ; (i) all coins (ii) currency notes; (lii) Bantc^^otes, (iv) postal 
notes (i.c. bank notes intended to be sent through post office and made payable to 
order and thus they differ from the usual bank notes which are made payable 
to bearer); (v) postal orders; (vi) money orders; (vii) cheques; (vm) drafts; 

(x) travellers' cheques; (x) letters of credit; (xi) bills of exchange; and (xit) pro- 
missory notes. 

(g) Foreign currency : It means any currency other than Indian currency. 

(h) Foreign Exchange : This expression means foreign currency and 
embraces : (i) all deposits; (n) credit balances payable in any currency; (in) any 
drafts; (iv) traveller’s cheques, (v) letters of credit; & (vi) bills of exchange expressed 
or drawn in Indian currency but payable in any foreign currency. 

This expression also includes any instrument payable at the option of the 
drawee or the holder thereof or any part thereto either in Indian currency or in 
foragn currency or partly in one and partly in the other. It may be noted that 
such instrument may be considered as foreign currency only if the currency in 
which it may be paid is left to the option of the drawee or the holder of the 
instrument or any pan thereto; also that if such instrument only visualises the 
payment in Indian currency it will not be regarded as foreign exchange. 

(i) Foreign security : This expression means any security created or issued 
elsewhere than in India, and any security the principal or interest on which is 
payable in any foreign currency or elsewhere than in India. The term •security’ is 
^fined in Section 2 (u) which will be discussed later on and includes shares, stocks, 
bonds, debentures, government securities, savings certificates, deposits receipts, 
units or sub-units and certificates of title to securities. Consequently, foreign security 
would mean any of the above-mentioned securities created or issued in any foreign 
country and in any security, the principal of or interest on which would be payable 
in foreign currency or in foreign country. 

(j) Cold : It hpcludcs gold in the form of coin, whether or not legal tender* 
or in the form of bullion or ingot, whether refined or not, and jewellery or articles 
made wholly or mainly of gold. Further, the Explanation to this clause also stata 



tM ilifiyj^welleiyofmrtidles would be deeM^ wb^ or oiaioly of told 

if th6 value of the goM contained in the article exceeds peic^nf ige at tbe 

Reserve Bank may, from time to time, notify. The Reserve Banktat sinee 
notified that the aforesaid percentage would be (vide Notification No. PBRA 
I/74-R.B. dated I-M974). 

(k) Indian curnney : It means currency which is expressed or drawn in 
Indian rupees but does not include special bank notes and special one rupee notes 
issued under Section 28A of the Reserve Bank of India Act, 1934. That ^ is to say 
special banks and special one rupee notes issued by the RBI under Section 28A of 
the RBI Act are specifically excluded from the term Tndian currency* and they 
will be treated as foreign currency for the purposes of this Act, 

(l) Indian Customs Waters : It means the waters extending into sea to a 
^ distance of 12 nautical mtle measure from the appropriate base line on the coast of 

India and includes any bay, gulf, harbour, creek or tidal river. 

(m) Money exchanger : He is a person for the time being authorised under 
Section 7 to deal in foreign currency, ^ction 7 empowers the Reserve Bank, on 
an application to be made to it, to authorise that pmon to deal in foreign currency. 
Such an authorisation has to be made in writing and may be unrestricted or 
restricted, further, such person may be authorised to deal in foreign currency at a 
particular place only and his activities may be restricted for a specified period or within 
the specified amounts This authorisatiou may be subjected to such conditions as 
may be specified therein. 

(n) Overseas market : This phrase, in relation to any goods, means the 
market in the country and outside India and in which such goods are intended to 
be sold. 


(o) Owner : This term, in relation to any security, includes any person who 
has power to sell or transfer the security, or who has the custody thereof or who 
receives, whether on his own behalf or on behalf of any person, dividends or interest 
thereon, and who has any interest therein, and in a case where any sccurity^is held 
on any trust or dividends or interest thereon are paid into a trust fund : also '^owner'* 
includes anv trustee or any person entitled to enforce the performance of the trust 
or to revoke or vary, or without the consent of any other person, the trust or any 
terms thereof, or to control the investment of the trust money. It would thus 
seen that the definition of owner is also in relation to security as defined in the Act 
and includes : (i) an absolute owner; (ii) limited owner; (iii) benamidar; (iv) a 
trustee; and (v) a person with limited power to vary the terms of the trust. 

(p) Person resident in Ifuiia : I. A citizen of India, who has at any time after 
25*3-1947 been staying in India is included in the term *^erBon resident in India** This 
clause, however, specfically excludes from its ambit, the ftdlowing class of ckimM : 
a citizen of India who has gone out of India or who ^yi outside India (a) for or on 
taking up employment outside India, or (b) for carrying on outside a business or voca<* 
tion outside India, or (c) for any other purpose in such circumstances as would indi- 
cate his intention to stay outside India for an uncertain neriod is not included in the 
term '^person resident in India*'. But, such person becomes '^person resident in India** 
if he returns to or stavs in India (a) for or on taking up employment in India; or(b) 
for carrying on a business or vocation in India, or\c) for any other purpose in such 
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dreumslaocet as would indicate his intention to s\ty in India for an uncertain period. 
In all other circomstanoei than these, he will contimic tobea person not rerident 
in India for the purposes of thist Act. 

2. Again, a dtizcn of India, who not having stayed in India at any time 
after 25-3-1947 conics to India (a) for or on taking up employnwnt in India, or (b) 
for carrying on a business or vocation in India, or (c) foi staying with his or her 
spouse (such spouse being a person resident in India) or (d) for any other purpose in 
such circumstances as would indicate his intention to stay in India for an uncertain 
period, would be included in the term "'person resident in India”. 

Again, according to the Explanation, a citizen of India who not having 
stayed in India at any time after 25-3-1947 comes to India (a) for or on taking up 
employment in India, or (b) for carrying on a business or vocation in India, (c) 
for any other purpose, in such circumstances as would indicate his intention to stay 
in India for an uncertain period, shall be deemed to be non-resident in India during 
any period in which he is outside India. 

3. There may be persons who are not citizens of India but who would be 
included within the term "person resident in India”, for the purposes of this Act. 
Such non-citizens are deemed to be persons resident in India when they come and 
slay in India (a) for or on taking up employment in India, or (b) for carrying on a 
business or vocation in India, or (c) for staying with his or her spouse (such spouse 
is a person resident in India) or (d) for any other purpose, in such circumstances 
as would indicate his intention to stay in India for an uncertain period. 

Students may also refer to discussion on "residential status” on pp. 18-20, 
given in the study paper 

(q) Person resident outside India : He is a person who is not resident in 

India. 

(r) Precious stone : It includes pearls and semi-precious stones and such other 
stones or gems as the Central Government may for the purpose of this Act, notify in 
this behalf in the Official Gazette. 

(u) "Security" means shares, stocks, bonds, debenture stock. Government 
securities as defined in the Public Debt Act, 1944 (18 of 1944), saving certificates Co 
which the Government Saving Certificates Act, 1959 (46 of 1959), applies, deposit 
receipts in respect of deposits of securities, and units or sub-units of Unit Trusts and 
includes certificates of title to securities, but does not include bills of exchange or 
promissory notes other than Government promissory notes, 

(v) "Silver" includes silver bullion or ingot, silver sheet and plates which 
have undergone no process of manufacture subsequent to rolling and uncurrent silver 
coin which is not legal tender in India or elsewhere and jewellery or articles made" 
wholly or mainly of silver. 

(w) "Transfer", in relation to any security includes transfer by way of loan 
or security. 

ENFORCEMENT PROVISIONS UNDER THE ACT 
Classes of officers of enforcement (Sevtion 3) 

This Section lays down that there shall be 5 cla<;ses of officers, vjz., (a) Direc- 
tors Enforcement; (b) Additional Directors of Enforcement; fc) Deputy Directors of 
Enforcement; (d) Assistant Directors of Enforcement; and (cj such other classes of 
officers of Enforcement as may be appointed fpr the purpose of this Act. 



fof ioTrlageoieall Of W uw Eawditilia 

ftcgliilatioa Aot are oaade by the Oire^rate of EsforoeiMBtwhoitiadnitebf 
Dinotoimte of Eafbrcemeat let up by the Oovenmient and ftiaotbw WMlertM 
Cabinet Secretariat. Department of Pwtouiel. TheiXreotoiatabaa Hendtiiiwtan 
ia New Delhi aad branch oBices at Bombay. Cako t ta, Madcai and at mom other 
oeotres. 


Appeiatmeat aad Powers of CMBeers of Ea f o rce am a t (Sectiea 4) 4 ^ 

By thii section, the Central OovemmMt retaka for itself the ponaer to appoiat 
su.'b persons as tt thmlcs fit to be officest of Enlbrc«Beat'--(sab*eection (!}} witboai 
prejudice to the provisions of sub>section (1), sab-tection (2) enables the Ceotial 
Government to authorise (i) Director of coforcement, (iil Additional Director of 
Enforcement, (lii) Deputy Director of Enforcement or (iv) Assistant Director of 
Enforcement to appoint officers of Enforcement below the rank of an Assistant 
Director of Enforcement, it may be noted that the Central Government has autho- 
rised the Director of Enforcement to appoint officers of Enforcement below the rank 
of Assistant Director of Enforcement (vide Notification No. F 1/72/EC/73-2. dated 
January 1st, 1974). 

The officers of Enforcement have to exercise the powers and to disdtarge 
the duties conferred or imposed on them under the Act, and they may be subject to 
such conditions and limitations, as the Central Government may impose upon them 
[sub-scction (3)]. 

Enforcement and functions of Director or other officers of Enforcement (Section 5} 

This Seclion enables the Central Government to authorise (i) any officer of 
customs, (it) any Central Excise oQ'icer, (lii) any police officer, (iv) any officer of the 
Central Government, and (v) any officer of the State Government to exercise such 
of the powers and to discharge such of the duties which the Director of Enforcement 
or any other officer of Enforcement can perform as may be specified in the order 
issued by the Central Government. That is to say. Section S authorised the Central 
Government to take aid from various other departments of the Central Government 
as well as the State Oavernments and to use the officers thereof in effectively 
implementing the provisions of this Act. 


FOREIGN EXCHANGE 

The object of the Act is to conserve the foreign exchange resources of the 
country and to properly utilise the same. It is intended to ensure that “the country’s 
foreign exchange resources are not wasted under any circumstances and are property 
utilised to advance our national interest’’ [-vide the Director, Etrforeement Directorate, 
Government of India and others v. SaroJ Kumar Bhotlka (197S) 48 Comp. Cos. 649 at 
659. ~] With these objectives in view, the Act accordingly makes elaborate provisions 
for the purpose of regulating dealings in foreign exchange. 

Tt is worthwhile to recapitulate the definitions of “foreign ^change*’ and 
“foreign currency” discussed earlier in the study paper. Foreiien currency means 
foreign currency (i e. currency other than Indian currency) and embraces 6 items, e g., 
all deposits; credit balances payable in any currency; any drafts; travellers’ cheque; 
letters of credit and bills of exchange expressed or drawn in Indian currency but 
payable in any foreign currency. The last item. i'S. bills of exchan^ express^ or 
drawn in Indian currency but payable in any foreign currency has been included 
with a view to set at naught the controversy given rise to by the decision in Abtbtl 



S hi ^ frr l^Och Dhawfiod v. AM. Oiattetje* and Another report^ ta 67 Bern. L.lL 
KiSw X/!5 . 1966 Bom. 109. The facts of this case are as under : 

One Abdul Shakoor was employed in Arabian Amei^an Oil Con^any in 
Saudi Arabia. In September. 1959 his services came tci^an end and he was gtvw two 
Seto He encash^ one cheque in Saudi Arabia. The second cheque was drawn 

ln?n3 currency on ''Nethcrland’s Trading Society. A! Khobar m Saudi Arabia 

the Ncthertand’s Trading Society, Bombay. The cheque bore the endorae- 
^n?*piv to thc^^^^^^ Rs- 16.504 31" Abdul Shakoor brought 

Sis to India and gave to Badshah & Co of Bombay, and Badsh^A Co. 

Mid tThim the cash. Badshah & Co. sent the cheque by post to Baikal Provision 
Kirat A1 Khobar in Saudi Arabia. The cheque was intercepted in transmission 
■nd OTS sent to the Enforcement Directorate. An enquiry was commenced and 
Mt^ice to show cause was issued against Abdul Shakoor asking him to show cause 
whv adiudication proceedings as contemplated by Section 23D of the Foreign 
FxchmK Regulation Act. 1947 should not be commenced against him for contra- 
vention of the provisions of Section 4(1) of the said Act. Abdul Shakoor admitted 
that he had encashed the said cheque with Badshah & Co., Bombay, and contended 
that he did not know that the said cheque was foreign exchange and that the Act 
aonlied to it. The Directorate of Enforcement, New Delhi, held that Abdul Shakoor 
was guilty for the contravention of Section 4(1) of the 1947 Act and imposed on him 
a oenalty of Rs 2,000. Thereupon, Abdul Shakoor cliallenged the said order by 
filing a writ petition in the High Court of Bombay. The Chief Justice and Mr. 
Justice Kotval allowing the writ petition and setting aside the order of the Directorate 
of Enforcement held that a cheque or a bill of exchange expressed or drawn in Indian 
currency, which is payable in India as well as in foreign currency is not foreign 
exchange within the meaning of the Foreign Exchange Regulation Act, 1947. 


This lacuna in the previous Act has been corrected by the l97JActby 
including in the definition of foreign currency, bills of exchange expressed or drawn 
in Indian currency but payable in any foreign currency. In other words, the afore- 
said decision of the Bombay High Court is no longer valid. 


Licence for dealing in foreign exchange 

(a) Authorised deaten (Section 6) I By sub-section (l)the Reserve Bank of 
India is empowered to authorise any person to deal in foreign exchange. 

Sub-section (2) speaks of the terms of authorisation. Authorisation is required 
to be made in writing and may be unrestricted or restricted, i.e., the person authorised 
(or the bank authorised) may he permitted to deal in all foreign currendes or may be 
permitted to deal in specified foreign currencies. Further, such person (or bank) may 
be authorised to enter into transactions of all descriptions or his activities may be 
restricted to specified transactions only. Furthermore, the authorisation may be 
effective for a specified period or within the specified amounts. The Reserve Bank 
mav grant the authorisation subject to such conditions as may be stipulated in the 
authorisation. 


In a way. the authorised dealers act as instruments for ensuring compliance 
with the provisions of the Act. By virtue of sub-section (4) the authorised dealers 
are under an obligation not to engage in foreign exchange which is not in conformity 
with the ccneral or sf^ial directions or instructions as may have been issued by the 
Reserve Bank from time to time. 
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i ) S«iMeetlM (9) ftaniier casu an oMgatioa apfla anfiiorbeddaatentoaMiic 
iaferinatioa. An nnUioriied dealer bu the pow«, whieh power maat be exeteteed, 
to require any perwa with whom he haa to deal to make such dedaratiOB and fitn 
tnoh tnfonnatioa as may be ncce»ary to satisfy the authorised dealer thsttl^ 
transaction does not involve any contravention or evasion of the providons of 
Aet or of any rules, notifications, directions or orders made thereunder. If sueh 
person refuses to comply with such requirements or does not satisfhctorily comi^ 
therewith, the authorised dealer is under an obligation to refuse tb uodertake dw 
transaction. It is aho enjoined upon the authorised dealer to report the matter to 
the Reserve Bank if be has reason to believe that the person he intended to d^ with 
had designs to contravene and evade the provisions of this Act or the regulations 
framed thereunder. 

By virtue of sub-section (3) an authorisation, once granted, may be revoked 
by the Reserve Bank at any time on the following grounds, namely : 

(1> if the Reserve Bank is satisBed that the revocation would be in the 
public interest; or 

(2) if the authorised dealer has not complied with the conditions of (be 
authorisation or has contravened any of the provisions of this Act or of any rale, 
notification, direction or order made thereunder. But before an authorisation can 
be revoked, the Reserve Bank is obliged to afford an opportunity to the authorised 
dealer to make a representation in the matter. 

(b) Money-changer, Section 7 deals with Authorised Money-Changers. 
Whereas authorised dealers are empowered to deal in foreign currencies whether 
sterling or otherwise, authorised money-changers are only empowered to purchase 
foreign currency of such description as may be empowered by the authorisation in 
writing. No authorised moncv-changer is allowed to sell any foreign currency. He 
has to surrender foreign exchange after purchase to an authorised dealer or to the 
Reserve Bank of India. A number of hotels, with tourist trade, are now given 
authorisation as money-changers and therefore empowered to accept foreign exchange 
or foreign currency. 

The provisions of Section 7 are exactly the same as those of Section 6, discussed 
above. It would be evident from the preceding paragraph that Section 7 is intended to 
provide facilities of encashment of foreign currencies for tourists, etc. at placet of 
tourist interest and other centres. For the purpose of Section 7, foreign exchange 
denotes foreign currencies in the form of notes, coins and travellers’ cheques; dealing 
denotes buying of such foreign currencies as stated above or selling of foie^ 
currencies in the form of notes and coins. 

Under sub-section (1) the Reserve Bank, on an application to be made to it, 
is empowered to authorise a person to deal in foreign currency as a rooney-diaager. 
Under sub-section O) such an authorisation has to be made in writing and may be 
restricted or unrestricted. This means that the person authori<ed may he permitted 
to deal in all foreign currencies or he may be pefinltted to deal in speuified fbrajin 
currencies. Further, such person may be authorised to dcaUn foreign currency at a 
particular place only and bis activities may be restricted for^ a specified period or 
within the specified amounts. This authorisasion can be granted subject to such 
conditions as may be stipulated in the authorisation. The authorisation Issued by 
the Reserve Bank of India to hotels. Government shops and other establishments to 
act as money-changers usually carry out the following conditions : 





(i) payment in foreign currencies {i.e. notes, coins nnd traveUeri* cheques) 
will be accepted by the Hoensee only to the extent necessary to meet cost fiX goods 

or services supplied by him to the customer. The licensee cannot exchange foreign 
currency for Indian currency; 

(ii) all foreign currencies thus accepted by the licensee wiH be sold by him to 
an authorised dealer m foreign exchange in India immediately; 

(iii) the foreign currency will be accepted by the licensee from his customers 
at the tame rate of exchange at which the licensee is able to sell them to an authorised 
dealer in foreign currency; 

(tv) all such purchases of foreign currency will be at the licensee’s own risk 
and responsibility; 

(v) a monthly statement of foreign currency thus purchased from customers 
and sold to authorised dealers in foreign exchange will be submitted by the licensee 
to the bank : and 

(vi) a register m the prescribed form will be maintained to record all foreign 
currencies accepted from customers and sold to an authorised dealer. 

Sub-section (3) provides for revocation of the authorisation of the money- 
changer on the following grounds, namely— (i) if the Reserve Bank is satisfied that the 
revocation would be in the public interest; or (ii) if the money-changer has not com- 
plied with the conditions of the authoiisatioo or has contravened any of the provisions 
of this Act or of any rule, notification, direction or order made thereunder. But before 
an authorisation of the money-changer is revoked, the Reserve Bank shall afford an 
opportunity to the authorised dealer to make a representation in this behalf. The 
provisions of sub-scctions (4) and (5) of Section 6 arc, mutatis mutandis, applicable to 
money-changers. 

Restrictions on dealings in foreign exchange 

(i) Dealings in foreign exchange prohibited : Except with the previous general 
or special permission of the Reserve Bank— (i) no person in India and (li) no person 
resident in India, outside India shill (a) purchase or otherwise acquire or (b) borrow 
from or (c) sell or otherwise transfer, or lend to or exchange with any person any 
foreign exchange. [Section 8(1)]. The expressions “in India” and person “resident 
In India”, referred to above have been explained in Bhagwandas Goenka v. Union of 
India Aik 1961 Mad P 47. In the above case, it has been laid down thus : The 
distinction between “in” and ‘Tesident in” clearly implies that what is intended is a 
description of quality, namely, of “ordinarily continuous residence” and a purely 
temporary stay abroad will not make Section 9 of the 1947 Act corresponding to 
Section 14 of the 1973 Act) less applicable. According to the proviso to sub-section 
(1) nothing in this sub-section shall apply to an authorised dealer: this sub-section' 
docs not affect purchase or sale of any foreign currency eSected in India 
between any person and moneychanger. According to the Explanation to sub-section 
(1) a person who deposits foreign exchange with another person shall be deemed to 
lend foreign exchange to such other person. It may be noted that according to the 
aforesaid Explanation, even deposits of foicign exchange or opening of an account in 
foreign exchange by one person with another is regarded as lending of foreign ex- 
change to such other person. This explanation seems to have been added as a result 
of Supreme Court decision in Shantl Pra.iad Jain v. Director of Enforcement AIR 1962 
SC 1764. Justice Ivar observed thus : “a contingent date is strictly speaking not a date 
at all in its ordinary as well as in its legal sense, a date is a sum of money payable 



Qeder an eaistiiig ob]i|ation. It may be payable forthiwith, in 

thaai it is adate *4ue* or it may be pajaMe at a future date, ^^ttendumfutyroi then it 
is a date ^accruing; But in neither case it is a date. But a contingent date baa no 
present existence because it is payable only when the contingency happens, and 
ex-faypotbesis that may or may not happen^. It s^as subsequently held that if a 
pmon had only a contingent right to the amounts standing in credit to his account 
in a foreign country and there was no difference due to him in praei^ntl because a 
contingency on which his title to the amounts in deposits would anse was wholly 
beyond his control, then there was no lending by those amounts to thcoank by that 
person within the meaning of Section 4 of the 1947 Act (corresponding to Section 8 
of the 1973 Act). 

The Court further observed that ‘*the law is well settled that when moneys 
are deposited in a bank, the relationship that IS constituted between the banker and 
the customer is one of debtor and creditor and not trustee and beneficiary. The 
banker is entitled to use moneys without being called upon to account for such user« 
his only liability being to return the amount in accordance with the terms agreed 
between him and the customer. And it makes no difference in the jural relationship 
whether the deposits were made by the customer himself or by some other persons, 
provided the customer accepts them. There might be special arrangements under 
which a banker might be constituted a trustee, but apart fi...n such an arrangement, 
his position qua banker is that of a debtor, and not trustee”. 

“Therefore, the fact that money has been put in a bank docs not necessarily 
import that it is deposited in the ordinary course of banking. We have to examine 
the substance of it to see whether it is in fact or not*’. In the instant case, “an 
account was opened in the bank with a view to effectuate the arrangement between 
the German firm and the appellant, ^hich was that the amounts were to be repaid 
to the depositors as price of new machines to be supplied by them and the appellant 
was not to operate it except for that purpose. The bank was informed of this 
arrangement and took the deposits with note of the rights of the parties therein. 
Under the circumstances, the bank has really only custody of the money as if it were 
stake-holder, with a liability to hand it over to the persons who would become entitled 
to It under the arrangement. On these facts, it cannot be said that there is a deposit 
in a commercial sense of the word. It would be more correct to say that baitk holds 
the money under a special arrangement which constitutes it not a debtor, but a sort 
of stake-holder”. 

(2) Conversion of currencies prohibited [Sub-section (2)] : 

Except with the previous general or special permission of the Reserve Bank 
(i) no person, (ii) no authorised dealer, and (in) no money-changer shall enter into 
any transaction which provides for conversion (a) of Indian currency into foreign 
currency, or (b) of foreign currency into Indian currency at rates of exchange other 
than (i.e. different form) tke rates for the time being authorised by the Reserve Bank. 

(3) Foreign exchange to be sold to authorised dealers only [Sub-scction (3)] : 

In a case where any foreign exchange is acquired by any person other than 
an authorised dealer or a money-changer, for any puticular purpose, or in a case 
where any person has been permitted conditionally to acquire foreign exchange, the 
said person (i) shall not use the foregin exchange so acquired for any other purpose, 
or (ii) shall not fail to comply with any condition to which the permission is subject 




(4) IitcrpratetiM dame [Snb-sectiM (4)] : 

Where a person acquires foreign exchange for sending or bringing into India 
any goods, but 


(i) sends or brings no such goods, or 

(ii) does not send or bring goods of a value representing the foreign exchange 
acquired, within a reasonable time, or 

(iii) sends or brings any goods of a kind, quality, or quantity different from 
that specified by him at the time of acquisition of the foreign exchange. 

Such person, shall, until the contrary is proved be presumed 

fi) not to have been able to use the foreign exchange for the purpose for 
which he acquired it, or (as the case may be) 

(ii) to have used the foreign exchange (so acquired) otherwise than for the 
purpose for which it was acquired. 

In other words, the above mentioned provisions clarify that the acquisition 
of 4ny foreign exchange for sending or bringing into India any goods will not be 
deeihed to have been used for the purpose for which it has been so acquired if such 
goods are not sent or brought into India within a reasonable time or if the goods 
sent or brought into India are of a value, time, quality or quantity different from that 
specified at the time of acquiring such foreign exchange. 


(5) laternal transaction not affected [Sub-section (5)] : 

It merely states that Section 8 does not in any way prohibit person from 
buying any foreign exchange from any post office in the form of postal orders or 
money orders. 

(4) Inapplicability of Restrictions provided in Sob-section (1) in some cases : 

These restrictions are inapplicable to (i) maintenance of, and twrations on, . 
an account expressed in foreign currency, by foreign citizens in or resident in India 
but not permanently resident therein. [Notification No. FERA 3/74 R.B. dated 
1-1-1974]; and(ii) opening and operation of an account in foreign exchange with a 
bank situate outside India by a person resident in India during his stay out of India. 
[This is subject to condition that the deposit in such account is made out of— (i) 
foreign exchange obtained from an authorised dealer or a money changer, in India, 
or (ii) foreign exchange received outside India by way of scholarship or stipend, 
by way of salary or payment for services not arising from any business in, or anything 
done while in India. The permission under the above is available to a person only 
if he has informed the Reserve Bank in writing of the details of receipt of such 
foreign exchange. The perpiission ceases to be effective as soon as such person 
returns to India.] [Notification No. FERA 4/74-R.B, dated 1-1- 1974]. 



Subject to certain conditions a person has also been permitted to actpiira 
foreign exchange — 

(a) by way of scholarship or stipend from a charitable trust or educationai 
trust or foundation or from a foreign government to enable him either to undergo 
a course of studies or training or l^th. It has been provided that a person who 
acquires foreign exchange as aforesaid and to whom or for whose benefit foreign 
exchange has been sanctioned by the Reserve Bank for meeting any part of his 
expenses outside India or who has applied or intends to apply for such sanction, 
shall make a report to the Reserve Bank, giving details of the foreign exchange so 
acquired, withiu 3 months of acquisition; 

(b) by way of income on assets held outside India or by way of inheritance, 
settlement or gift; 

(c) from any person not in India, by way of remuneration for services 
whether in or outside India, or any settlement of lawful obligation : it has been 
provided that a person who acquires foreign exchange as clause (b) or clause 
(c) shall, if he is an Indian citizen and receives foreign exchange in India, within 7 
days from its receipt, and in other cases, within 3 months from its receipt, offer it 
or cause it to be offered for sale to the person, and in the manner laid down in the 
Central Government’s Notification No. GSR 839 [F/I/3/EC/73] dated June 15, 1977» 
It has further been provided that in the case of a person resident outside India, the 
application to offer or cause to be offered for sale to an authorised dealer foreign 
exchange earned by such person by way of ' remuneration for services rendered 
outside India, shall not arise until such person ceases to be resident outside India 
and shall extend only to the amount of such foreign exchange owned by him when 
he ceases to be resident outside India. It has also been provided that when such 
foreign exchange is brought or sent into India, the person bringing in or, as the 
case may be, receiving it, shall, before the expiry of 7 days from the date on which 
it is brought or, as the case may be, received, offer it for sale or cause the same to 
be offered for sale to any authorised dealer, and in the manner laid down in the 
Central Government’s Notification No. GSR 839 (F/I/3/ECI73] dated June 15, 1977 
[vide Notification No. FERA 47/77-R,B. dated 24-11-1977.] 

With a view to removing the public impression that exchange of foreign 
currency into Indian rupees through authorised dealers by persons normally resident 
in India is subject to restrictions, the Reserve Bank has clarified through its Press 
Release No. 1979-80/31 dated August 3, 1979 that” authorised dealers in foreign 
exchange and money-changers are permitted to purchase foreign currency notes 
even from persons normally resident in India, besides tourists on temporary visits 
to the country. This freedom has been allowed to facilitate exchange into Indian 
rupees of foreign currency notes received by such persons from foreign visiting 
tourists in genuine circumstances. While no hindrance thus exist, in the way of the 
public exchanging foreign currency (received in genuine circumstances from over- 
seas tourists) in this manner, it is an offence under Foreign Exchange Regutation 
Act, if the foreign exchange so acquired is retained by any person or sold or tent 
to any person other than an authori s e d d eaf >. o r m eue y - ehai i ge f ’*. 

Acquisition of foreign exchange by the Central Government (Section 14) : The 
Central Government is empowered by this section^o a^uire foreign exchange in 
certnin cases by ordering through a notificatioa or otherwise that : 

(a) every person in, or resident b, India must sell the foreign exchao^ to ffte 
Reserve Baidb or to a person authorised by it for the purpose, at a spe^Sed rate 
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which should not be less than the price calculated at the rate of foreign exchange lor 
the time being authorised by the Reserve Bank; 

(b) the above-mentioned person must transfer to the Reserve Bank of the 
right to receive foreign exchange on payment of specified consideration to be fixed 
by the Central Government having regard to the rate of exchange for the time being 
authorised by the Reserve Bank under Section 8(2) for conversion of such foreign 
currency into Indian currency. 

According to the first proviso to the section, the Central Government nay 
provide for exemption from the operation of orders issued for acquisition of foreign 
exchange. According to the second proviso to the section, such an order will also 
not apply to any foreign exchange acquired by a person from an authorised dealer 
or from a money-changer and retained by him with the permission of the Reserve 
Bank for any purpose. 

In the matter of surrender of foreign currency balances, in exercise of the 
powers conferred by Section 14, the Central Govermnent issued a notification (vide 
Notification No F/1/3/EC/77 dated June 15, 1977 published in the Gazette of India, 
vide GSR 839 dated 2-7-1977) by dint of which it directed every person in, or resident 
in, India who owned or held any foreign exchange whether in India or abroad, 
expressed in any currency other than the currency of Nepal or Bhutan, on the date 
of the notification, to offer it for sale to any authorised dealer at the prevailing rate 
of exchange within one month. In the case of foreign exchange owned or held sub- 
sequent to this notification, the offer for sale is required to be made within 3 months 
from the date so owning or holding. The aforesaid Notification exempts certain 
persons from its operation. In other words, this order shall not apply to . (a) such 
foreign exchange held by authorised dealers within the scope of their authority; 

(b) persons authorised by the Reserve Bank to hold such foreign exchange for 
business or for* purposes within the scope of the authorisation in their favour; 

(c) maintenance of, and operation of any account in foreign currency maintained' 

outside India by foreign citizens in or resident in, India but not permanently resident 
therein; (d) any sum held in any account in foreign currency, not being a sum 
expressed m pound sterling and held on or before 8th July, 1947, if such account is 
maintained m pursuance of the general or special permission of the Reserve Bank; 
(e) foreign exchange acquired or received in pursuance of permission granted by the’ 
Reserve Bank under S^ion 8 or as the case may be, under Section 9 of the said Act 
if the person so acquiring or receiving such foreign exchange complies with the 
conditions subject to which such permission has been granted and (f) holding in 
India of foreign currency in the form of travellers’ cheques, currency notes bank 
notes and coins by foreign citizens, in, or resident in, India but not permanentiv 
resident therein. ^ 

In the matter of foreign currency assets of Indians returning to India “under 
a scheme operated by the'Rcserve Bank since June 8, 1972, the Indians resident 
abroad desiring to return to India for exploring possibilities of securing suitable 
employment or setting up small-scale industrial units are granted, on the merits of 
eadt case, exemption, upto a period of 3 years from the date of their return to India 
from the statutory exchange control requirement of surrendering their foreign 
currency balances within 30 days of their arrival m the country. Such persons arc 
permitted on application to retain the foreign currency balances and make use of 
them for approved purposes. Alternatively, they could surrender the foreign currency 
balances to an authorised dealer in foreign exchange with a right to transfer the 
amount of foreign currency so sunendered in the event of their deciding to go back 



to a foreign country within 3 years {now within 5 years instead of 3 vide A.D. (M.A. 
Serie$)^Circ\daf No 15/l9'/9 dated September 26, 1979 of the Reserve Bank] 
Persons wishing to avail of these facilities are required to declare their foreign 
currency assets to the Central office of the Exchange Control Department of the 
Reserve Bank at Bombay in the prescribed form within 30 days [now 3 months 
instead of 30 days— vide A.D. (M.A. Series) -Circular No. 9/79 dated June IS, 
1979 of the Reserve Bank] of their arrival in India and to seek the permission of 
the Reserve Bank to retain them or surrender them with right of transfer. It is 
further observed that many Indians who return to India from abroad and wish to 
avail of these facilities do not declare their foreign currency balances to the Reserve 
Bank within the prescribed period of 30 days [now 3 months instead of 30 days] from 
their return to India. Apart from the fact that the retention of toreign currency 
balances beyond the period of 30 days (now 3 months instead of 30 days) without 
Reserve Bank's prior approval constitutes an infringement of ^e provistonsof 
Government of India’s Notification No. F. 1 (67) EC/57 dated September 25, 1958 
and hence an offence punishable under the Act, late declaration of such foreign 
currency balances may delay the grant of exemption by the Reserve Bank. Persons 
returning to India and holding foreign currency balances and/or other assets who 
wish to avail of the facilities under the scheme arc, therefore, advised, in their own 
interest, to declare such assets to the Reserve Bank within 30 days (now 3 months 
instead of 30 days) of their return to India as required”. [Press Release No. 159/ 
1976-77 dated February 7, 1977 issued by the Reserve Bank of India.] 

Under Returning Indians’ Foreign Exchange Entitlement scheme, ”non« 
resident Indians and persons of Indian origin returning to India on or after 9th 
November, 1973 for permanent settlement will be eligible for foreign exchange 
entitlement for a certain specified personal purpose, to the extent of 25% of the total 
amount of foreign exchange remitted by them to India on transfer of residence, under 
the new scheme announced by the Reserve Bank. The approved purposes for which 
the exchange can be utilised are visits to foreign countries by the entitlement holder 
and/or members of his family for personal reasons and medical treatment, education 
abroad of dependent children and wards, gifts to close relatives residing abroad, 
and import of special appliances for professional use. The foreign exchange release 
will be available for a maximum period of 10 yean from the date on which the non- 
resident returns to India. The entitlement wiU be available also against the balances 
held in non-resident (external) accounts or in foreign currency, (non-resident) 
accounts by the non resident with banks in India as on the dite of bis arrival in 
India, but not against other remittances made prior to his return. Persons wishing 
to avail themselves of the facility are required to submit their applications in the 
prescribed form through an authorised dealer in foreign exchange to the Regional 
Offices of the Exchange Control Department of the Reserve Bank within 3 months 
of their arrival in India. Forms of application will be available within 3 months 
of their arrival in India. Forms of application will be available with authorised 
dealers. Non-resident Indianiis and persons of Indian origin coming to India to 
explore possibilities of securing employment or setting up small-scale industrial units 
in India, i.e. without a firm intention to settle permanently in India, will continue to 
be permitted (under the scheme ann t m nt. i by th e R cse m Dank o n June 8, 1972) 
to retain their foreign currency balances abroad for a period of 3 years [now 5 years 
instead of 3— vide A.D. (M.A. Series) — Circular No. 15/79 dated September 26, 
1979 of the Reserve Bank] or seek the option of the repatriation of the entire 
foreign exchange with a right to reconversion in the event of their leaving India 
witluQ 3 years (now 5 years instead of 3). Persons availing of the facilities under the 
scheme wiU also be eligible for entitlement under the new scheme against the forei^ 
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exchange reoxtrUted by them, provided they take permanent iwidence in India an( 
undf rf^* not to claim reconversion within three years”. [Vide Press Note datei 
October 22, 1977.] 

PAYMIMS 

The relevant provisions in respect of payments which have foreign exchang 
implications are mainly contained in Sections 9, 10, 12, IS, 16 and 18. 

(a) Restrtetions on payments {Section 9) : This S^ion imposes certaii 
restrictions on payments to, and received from, any person resident outside India. 1 
prohibits any monetary transaction between a person resident tn India and a persoi 
resident outside India unless a general or special peiinission has been obtained froi 
the Reserve Bank for the purpose. Section 9 is designed to stop any monetar 
transaction between a resident and a non>resident (without the general or specia 
permission of the Reserve Bank) so as to stop export or flight of Indian capital. It i 
obviously designed to stop monetary dealings between a resident and a non-residen 
but does not apply to transactions between residents of India where no foreigi 
exchange is involved (see Rabindra N. Mitra v. Life Insurance Corporation AIR 196- 
Cat. 141). The monetary transactions which are prohibited, as aforesaid, ar> 
contained in subjection (1) of section 9. These are as follows : 

(1) Payment to non-residents : A person in India and a person resident ii 
India cannot make any payment to or for the credit of any person resident outsidi 
India. The effect of this clause is to prohibit payments to persons outside Indii 
either directly or Indirectly i.e. by making actual payment or by crediting thei 
accounts. It applies to I^ndian currency as well as foreign currency. 

(2) Receipts for and on behalf of a non-resident : A person in India and i 
person resident in India cannot receive any payment by order or on behalf of an: 
person resident outside India except through an authorise dealer. For purpows o 
this clause where any such person receives any payment from or on behalf of an: 
pmson resident outside India through any person (including an authorised dealer) 
without a corresponding inward remittance from any place outside India, then suet 
person shall be deemed to have received such payment otherwise than through ai 
authorised dealer. 

Firstly, by the above clause, the receipt of payments from persons residen 
outside India is permissible if it is done through an authorised dealer. The Explana 
tion added to the clause clarifies that there ought to be corresponding inward remit 
taoce from the place outside India; otherwise the transaction will not be protectei 
and it will be considered to have taken place “otherwise than through an authorise! 
dealer**, even though actually the payment might have been received through ai 
aatbori^ dealer. The Explanation prohibits any intermediate transactions am 
MBphasises the fact that the transaction should be direct and straightforward an< 
thm must be direct corresponding inward remittance. 

(3) Cnatiag or traasferriag a right to receive payment by a non-resident : / 

B traon in India and a person resident in India cannot draw, is^ue or negotiate an’ 
II of exchange or a promissory note in favour of any person outside Jndia; bi 
oumot also adcnowledge any debt so that a right whether actual or contingent t 
created or transferred ia favour of any person outside India. Thus, this claus 
prahibiis drawing, isaniDg or aegotiating any Nil of exdiange or promissory not 
imd alto admowledgeiiimit of any debt, if the effect of such acknowledgment is sud 
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titit it miite create or tnaafer wrae ri^t te favoar of a peiton oottUe In^ 
Coittequently not only payment to a penoa outeide India h prohibited, iMit m 
creation or transfer of any right in favour of such person is also ^ohibheJ. 

(4; Payment to ddrd person for and on behalf of aon^oddeat f 

A person in India and a person resident in India cannot make' any payment 
to any person or to the credit of any person by order or on behalf of any person 
resident outside India. It may be noted that this provision prt^ibits making of any 
payment in a manner to any person, at the instance of or on behalf of any person 
resident outside India ft is immaterial whether such payment is to be made in 
India or outside India and in what currency. This clause is designed to prohitnt 
persons resident outside India from making payments to persons in India throu^ 
medium of agents and such agents making payments in India on behalf persons 
resident outside India commit offence under this clause. This practice has been 
prevailing in India in a very large measure and thereby the country is deprived of its 
valuable foreign exchange and this foreign exchange is hnaliy utilised for s muggling 
of foreign goods and gold into India. 

The impact of the phrase “by order or on behalf of any person resident 
outside India” needs elaboration. If a situation of making payment by order or on 
behalf of any foreigner arises then such payment can only be made with the approval 
of the Keserve Bank. Where a foreigner executes a deed of gift in favour of a 
person resident in India, It would immediately have the effect of divesting himi^ f 
of his title and interest in the estate and vesting of the same in the donee who is a 
resident in India. Now, if the donee calls for payment of rents from tenant lodged 
in that property, he cannot be deemed to be asking for payment on behalf of the 
foreign donee but on his own behalf as the owner of the property (vide Georne Elwin 
King V The Reserve Bank of India, A. 1 R. 1974 All. 452 at p. 453}. It is worthy of 
note that Section 9 (1) restricts payments to or receipts from non-resident; but it 
docs in no way prohibit a person who earns foreign money during his residence in 
a foreign country for spending it on his own self. The infraction of the Section 
would arise only if the foreign currency is paid to another person or credited to the 
account of another person. In other words, he by merely spending money on 
himself, cannot be said to have transgressed the provisions of the section (vide 
M S. M. Syed Mohammad Bukhari v. The Director of Enforcement, New Delhi tmd 
Others, A.I.R. 1977 Mad. 23 at p. 23). 

(5) Plscenicnt to the credit of a noe-resideat : A person in India and a 
person resident in India cannot place any sum to the credit of any person resident 
outside India. This clause has been enacted as a necessary corollary to clause 
(4) above with a view to ensuring strict compliance with the same. Here no question 
of any actual payment arises. Mere placement of any sum to the credit of any 
person resident outside India without the necessary permission will amount to an 
offence. (Attention is also invited to Section 73 (1) (c) which is excluded from tiie 
syllabus). 

(6) Receipt or paymeat relating to acquisition of property outside India : 

A person in India and a person resident in India cannot make any payment 
to or to the credit of any person or cannot receive any pa^rment for or by order or 
on behi If of any person as consideration for or in association with— (i) theieceipt 
by any person of a payment or the acquisition by any person of *|>ro^rty outside 
India; (ii) the creation or transfer in favour of any person of a right (whether actual 
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or cOQtingent) to teceive payment or acquire property outside India. Transferor 
rupees between persons resident in India a^inst transfer of money or property or 
creation of rights to receive payment or acquire property outside India is prohibited 
by this clause. This clause prohibits the making of any payment or receiving of any 
payment to or from any person as consideration for or in association with any of the 
above matters. 


(7) Creating or transferring a right to receive payments in relation to acqnisi* 
tion of property outside India : 

A person in India and a person resident in India cannot draw, issue or 
negotiate any bill of exchange or promissory note or transfer any security or acknow- 
ledge any debt (so that a right, whether actual or contingent) to receive a payment 
is created or transferred in favour of any person as consideration for or in association 
with any matter referred to in the preceding clause (6). In other words, this clause 
prohibits drawing, issuing or negotiating any bill of exchange or promissory note or 
transferring any security or acknowledgement of any debt as consideration for or in 
association with any of the above matters. 


Residential Status : Read Section 2 (p) and (q) which have been discussed 
in detail earlier in the study paper. You will have recapitulated that according to 
Section 2(p) there are four categories of persons who are persons resident in India 
fiz., (1) an Indian citizen who has been staying in India at any time after the 25th 
day of March 1947 and has not gone out of or stays outside India for or on taking 
up employment outside India, or for carrying on a business or vocation outside 
India, or for any other purpose in such circumstances as would indicate his intention 
to stay outside India for an uncertain period; (2) an Indian citizen who had cone 
out of or stayed outside India but returns to or stays in India for or on taking up 
an employment m India, or for carrying on a business or vocation in India or for 
any other purpose in such circumstances as would indicate his intention to stay in 
India for an uncertain period; (3) a citizen of India, who not having staved in India 
at any tinne after 25-3-1947 comes to India for or on taking up an employment in 
India, or for carrying on a business or vocation in India, or for staying with his or 
her spouse, (such spouse being a person resident in India), or for any other ouroose 
in such circumstances as would indicate his intention to stay in India for an unce^in 
period; (4) a person, not being an Indian citizen who comes to and stays in India 
for or on taking up an employment in India, or for carrying on a business or 
vocation m India, or for staying with his or her spouse (such spouse is a person 
resident in India), or for any other purpose. ^ person 

Now a question may reverberate in your mind : what is the material 
COTsideration for determining the residential status of a person ? It is the possibibtv 
of his staying in or ouUide India for an uncertain period. You will harnotlced 
from above that the definition lays down certain circumstances of going or staving 
outside India or returning to or staying in India which would give rise to a presume 
tion--irrebuttable in character -as to the possible stay in or outside Indkfor an 

uncertain period The phrase ‘ for any other purpose” mentioned in the preceding 
paragraph calls for an explanation. ^ coing 


This phrase together with the expression “specified purposes” only suggests 
thatthepurp^ ofoommg to or going outside India is relevTnt to the Extern of 

‘“O' India for an uncertain perii" X only 

Astittctim b^wnen these two phrases mean that in the case of “for anv other 
porpote lueh pogi&lity II itatotoiiiy prewimed which is irrebuttable, while in the 



case or ^'specified purposes*’ which possibility has to be discerned atid detennined 
on the basis of the facts and circumstances of each case. Accordingly^ ap 
resident going abroad temporarily for reasons pther than employment or^ budnesi 
or vocation, shall still continue to be a resident in India during such temporary itay 
abroad. Likewise, a person who comes to India on temporary visits sh all not be 
regarded as a resident of India despite such temporary stay in India. , A distinction 
has been made by Section 9 between physical presence and resident in India by 
using expressions like ‘ persons in India” and "‘persons resident in India”* [For the 
di:>tinction between ”in India” and '’resident in India” the student is referred to 
Bhagwandas Goenka case disciused under the sub-heading (a) “dealings in foreign 
exchange proliibued” under the main heading “restrictions on dealings in foreign 
exchange”. AUo see Af 5M. Sftd Mohammad Bukhari v. The Director of Enforce^ 
ment, Ne^ Delhi and Others A,LR, 1977 Mad. 23 atp. 25]. But it may be noted 
that the dehnition of “persons resident in India” pertains to Indian citizens. By 
virtue of the Citizenship Act, 19SS, only an individual is capable of being a citizen 
of India; that is to say only natural persons in contradistinction to artihcial persons 
can have the status of a citizen in India [vide State Trading Corporation of India 
Ltd V Commercial Tax Officer^ A l.R, 1963 S C. 181L [Consequently, ihe rcMdential 
status ol companies and other legal persons is determinable only with reference to 
the category ol person not being an Indian citizen, who comes to, or stays in India 
for any of the 4 ^peclfied purposes mentioned in Section 2(pL Both natural person 
and an artificial person {c g. companies, body of individuals etc.)* fall wirl in the 
purview of the term ‘"person”. Since a juridica persona is incapable of marrying, 
the provision reUitmgto residential status based on stay with a spouse does not 
apply to such person. Vocation also is referable more to an individual than to a 
legal person Since the provisions in respect of employment and business could be, 
with all appropfiatene>s, apply to legal persons, their rcsidenual status would be 
determined accotdmgJy. It does not appear that these provisions can be regarded 
as exhaustive by reason of the fact that the residuary clause includes any other 
purpose. The term “other purposes” is too wide to be enumerated exhaustively. 
But that it is possible to determine the residential status of a legal person under the 
residuary clause cannot be over-ruled. Therefore, the residential status of a company, 
firm, association of individuals and other artihciai person is determinable with 
reference to stay in, or visits to India on account of employment, business or for any 
other purpose than stay with a spouse. 

The definition as contained in Section 2 (p) being exhaustive, reference to 
general law m order to determine the residential status of a company, firm or 
association of individuals etc. is not permissible. Section 2(p) can be invoked 
for determining the residential status of a person at a given time and as such the 
residential status of a person may differ at different times depending upon 
the facts and circumstances of each case. Therefore, Section 2(p) cannot be said to 
be intended to assist in determining the permanence of the residential status. For 
example, a person may be resident in India at a given time but he may not be a 
permanent resident in India The issue whether a person resident in India is also a 
permanent resident in India would importance hecanse of the fac t that the 

Reserve Bank has meted out distinct tre'^tment to a person who is not a permanent 
resident in India in certain cases. The Reserve Bark has granted permission for 
maintaining accounts in foreign currt, cies by foreign citizens not permanently 
residents in India [vide Notificatioa No. FERA. 3/74 R.B. dated 1-1-1974}. For the 
purpose of this notification : (a) a person of Indian origin shall be presuoy^ to be a 
person permanently resident in India if he has come to and stays in India otberwiso 



thia for the pafonutnce of hit dutiei under a contract of employment ^ a sp^fied 
duration or for carrying out any other specific job or assignment dorati^ of 
which does not extend beyond the period of 3 years; (b) a i«rson shall be deemed to 
be a person of Indian origin if he or his parents or any of h« grand parenU was born 
in undivided India and the expression “undivided” shall have the meaning assigned 
to It under Section 2(h) of the Citizenship Act. 1955; (c) a wife of an Indian citizen 

or a person of Indian origin shall be deemed to be a person of Indian origin, even 

though she is a foreign ciiizcn of non-Indian origin [vide Notification No. FERA.51/ 
79 R.B. dated 21-5-1979]; the Reserve Bank has granted permission for payment out 
of foreign currency accounts by foreign citizen not permanently resident in India 
vide Notification No. FERA. 5/74 R.B. dated M-I974and the Explanations added 
to the said notification which are the same as the Notification No. FERA. 51/79 R.B, 
dated 21-5-1979 stated above [vide Notification No. FERA. 52/79 R,B. dated 
21-5-1979J; the Reserve Bank has granted permission for acquiring, holding or dis- 
posing of any foreign security by any foreign citizen in or resident in India but no 

permanently resident therein if such security is acquired by him as his own property 

or is held bv him for or on behalf of any foreign citizen not permanently resident 
therein [vide Notification No. FERA 12/74 R*B dated 1-1-1974 ndn also the 
Expinnaiion to the «;aid notification issued under Notification No FERA. 53/79 
R.B. dated 21-5-1979 which is exactly on the same line as stated above] ; the Rcscruc 
Bank has granted permission for settlement or gift of any property outside India 
by any foreign citizen resident in India but not permanently resident therein and 
the Explanation to this Notification, issued under Notification No. FERA. 54/79 
R.B. dated 21-5-1979 which is exactly on the same line as mentioned above]. 
Whether or not a person who is resident in India under Section 2 (p) is also 
a permanent resident in India is not determinable with reference to that Section. 
According to the explanation imputed by the Reserve Bank to the expression “person 
permanenlly resident in India'\ a person of Indian origin who has come to or stays 
in India otherwise than for the performance of his duties under a contract of employ- 
ment of a specified duration or fox carrying out any other specification or assignment 
the duration of which docs not extend beyond a period of 3 yeers. A pereon is 
presumed to h^e Indian origin if he or either of his parents was born in undivided 
India as ddioc^mnder Section 2 (h) of tne Citizenship Act, 1955. According to that 
Section *undMded India’ means India as defined in the Government of India Act, 
1935 as originally enacted. A wife of an Indian citizen or a person of Indian origin 
is deemed to be of an Indian origin even if she is in fact a foreign citizen of non- 
Indian origin. 


The question as regards “permanent resident in India*’ ordinarily arisen 
in the case of foreign citizen who becomes resident of India as per Section 2(p). but 
who in the opinion of the Reserve Bank, is required to be given a treatment different 
from the one meted out to a person permanently resident in India. Inasmuch as the 
concept of “permanent resident” is outside the purview of Section 2(p), there is no 
inconsistency between Section 2(p) and the meaning assigned to the expression 
‘‘persons permanently t^iident in India” by the Reserve Bank. But before the question 
whether a foreign citizen is permanently resident in India arises, he must first be a 
resident in India. 


Mode of remfttaiice : In terms of Section 9(3), any remittance into India from 
abroa d can be made only through an authorised dealer unless a general or special 
pemtssion to the contrarv is taken from the Reserve Bank. In terms of the press 
Notification dated 21-9-1977 issued by the Reserve Bank of India vide their ftess 
Release No. 50/1977-75 dated September 21, 1977, persons who receive any payment 
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in India from a non-resident shall ensure corresponding inward remUtance from 
outside Indio; otherwise they wilt not be deem^ to have received such payment 
throu^^h an authorised dealer. ‘The Reserve Bank has advised the bankii authorised 
to deal in foreign exchange that, with immediale effect, they should ensure, before 
making remittances in foreign exchange or transfers of rupees to non-rcMdent bank 
accounts, that the counter-part rupee payment is made by the remitter only by debit 
to hts account with the remitting bank or by a crossed cheque on his own ban)^ if the 
rcmiitance/transfcr is for a sum equivalent of Rs* 1,000 and above. This restriction 
is applicable irrespective of whether the rcmittanccs/transfers arc made by authorised 
dealers under the authority delegated to them by the Reserve Bank or against specific 
exchange permits (except blanket exchange permits) issued by the Rc-civr Bank la the 
case of blanket exchange permits, lunvever, payments niu.st be fioni th. pci * 

mitholders in the above manner irrespective of the amount involved. Hiihcrto, the 
restriction on cash payments was applicable to rcmittanccs/transfers for values of Rs. 
50,000 and above made against permits issued by the Reserve Bank ” It has been 
held [in the case of Director Enforcement Directorate. Government oj fnUm and 
Othert V. Saroj Kumar Bhotfka (1978) 48 Comp. Cas. 649 = AIR 1978 Cal, 65J that 
the Reserve Bank may levy, while according permission under Section of the 1973 
Act [corresponding to Section 5 of the 1947 Act], such condition as it may deem lit 
and proper to levy. However, such conditions shall have a rational connection 
with the underlying object of the Act, in the absence of such a rational nexus, such 
conditions would be ultra vires the powers of the Reserve Bank and hence invalid J 

Section 9(2) accepts the validity of payments and exempts 3 types of payments 
from the prohibition, imposed by Section 9(1). These exempted tyix:^ of payments 
are : 

(i) Payments already authorised cither with foreign exchange obtained from 
an authorised dealer or a money-changer under Section 8; or 

(ii) Payments made with foreign exchange retained by a person in pursuance 
of an authorisation granted by the Reserve Bank; and 

(ill) Making of anv payment with foreign exchange received by way of salary 
or payment for services (not arising from business in or anything done while in Inuia). 

Apart from the aforesaid 3 types of statutory exceptions the Reserve Dank 
have made general exemptions under Section 9. Some of which are as under : 

(A) “Payment to, or for the benefit of, any person resident outside India, out 
of funds held in an account expressed for foreign currency and maintained by a 
foreign citizen m or resident in India but not permanently resident therein (FEKA 
Notiiication No. 5/74-R.B. dated May 21, 1979 supra). 

(B) ‘‘Payment in rupees by order or on behalf of a person resident outside 
India out of rupee funds provided by sale of foreign exchange, by such person, to an 
authorised dealer in India’* (FERA. Notification No. 6/74 R.B. dated 1st January 

I 07^ \ - * 


(C) “Any transaclion entered into in Indian rupees by or with— (i) Indian. 
Nepalese or Bhutan! resident in Nepal o Bhutan; (li) a branch situated in Nepal or 
Bhutan of any business carried on by a company or a corporation incorporated or 
established under any law in force in India, Nepal or Bhutan; (in) a branch situated 
in Nepal or Bhutan or any business carried on as a partnership firm or otherwise by 
Indians, Nepalese or Bhutanis" (FERA. Notification No. 7/74/- R.B. dated 1st 
January, 1974). 
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(D) Receipt of any payment by order or on behalf of a person resident 
outride India— “(a) made in rupees during such person’s stay in India out of the 
rupee funds provided by sale by such person, of foreign exchange to an authorised 
dealer in India; (aa) made m rupees representing income from immovable property 
held in India, by a non-resident provided that the rupees are credited within 2 months 
from the date of receipt of such income to the account of the non-resident with an 
authorised dealar in foreign exchange in India and provided that such properties are 
held in accordance with Section 31 of the said Act, where applicable; (b) by means of 
postal order issued by a post office outside India or by a postal money order issued 
hy such post office; (c) by means of cheques drawn on banks situated outside India 
or bank drafts or travellers* cheques issued outside India; (d) any foreign currency 
notes received by him directly out of India, subject to the condition that any foreign 
exchange received shall, within 7 days of receipt of the same be offered for sale or 
caused to be offered for sale in accordance with the Central Government’s Notifi- 
cation No. GSR. 89-F. 1/3/EC/73 dated 15th June, 1977” (FERA Notification No. 
48/77-R.B. dated 24th November, 1977 as amended up to May 30, 1979). 

(E) “The provision of [sub-section (3) of Section 9] shall not be deemed to 
apply to the sending, or, as the case may be, bringing into India, in accordance with 
the Notification of the Reserve Bank No,FERA.9/74-R.B dated 1st January, 1974, 
— (i) foreign exchange (other than currency notes, bank notes and travellers’ 
cheque); or (ii) the bank notes or currency notes (expressed m Indian rcpces), 
referred to in that Notification” [vide FERA Notification No.8/74 dated 1st January, 
1974]. 

Blocked Accounts (Section 10): This section provides for payment of certain 
turns to a blocked account. According to sub-section (3), “blocked account” means 
an account opened, whether belore or after the commencement of this Act, as a 
blocked account at any office or branch in India of a Bank authorised m this behalf 
by the Reserve Bank, or an account blocked, whether before or after such commence- 
ment, by order of the Reserve Bank. 

Undpr sub-section (1) the Reserve Bank has the power to grant an exemption 
from the provisions of Section 9 in respect of payment of any sum of money to any 
person resident outside India and the exemption is made subject to the condition that 
the payment is made to a blocked account. If the Reserve Bank so exercises the power 
then : (a) the payment shall be made to a blocked account in the name of that 
person in such manner as the Reserve Bank may by general or special order 
direct; (b) the crediting of that sum to that account shall to the extent of the sum 
creditecL be a good discharge to the person making the payment. It may thus be 
noted that the Reserve Bank is vested with the power to ‘'block” accounts in India 
of any person resident outside India and to direct that any payment due to such person 
may be made to such blocked account and the payment will be an effective discharge 
for the person making sudh payment. It may also be noted that blocked accounts 
^n also be opened m the joint names of a non-resident and a resident in India; but 
in no case it would be opened in the sole name of an Indian resident. 

Under sub-section (2) an/ sums standing to the credit of a blocked account 
shall not be drawn on except in accordance with any general or special permission 
which may be granted conditionally or otherwise by the Reserve Bank. 

Special Acoouats (Section 12) : This section authorises the Central Govern- 
ment to issue directions for making of certain payments into a special account to be 
maintained for the purpose by the Reserve Bank or by an authorised dealer specially 
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authorised by the Reserve Bank in this behalf and provides that payment into q>ecial 
account will give effective discharge to the person making the payment. This section 
has been enacted in support of Section 10 which speaks of blocked accounts. This 
section sim larly speaks of other special accounts. S^ion 12 is an enabling section. 
According to sub-section (1), where payments due to persons resident m any territory 
is required to be regulated, the Central Government may, by Notificatton m the 
Official Gazette, direct that such payments or any class of such payments should be 
made only into a special account to be maintained by the Reserve Bank or any 
authorised dealer specially authorised by the Reserve Bank. 

Under sub-section (2) such payment into special account will be a good 
discharge to the person making the payment. According to the proviso to this sub*^ 
section, where liability is to make the payment in foreign currency, the extent of 
discharge will be ascertained by converting the amount paid into that currency at the 
prevailing rate of exchange. 

Sub-section (3) prescribes as to how the funds in the special account shall be 
dealt with. It says : (a) that where any agreement is entered into between the 
Central Government and the Government of the territory in which the {^yment is to 
be made, the payment in such territory will be made m the manner in which the 
Reserve Bank will interpret the said agreement ; (b) that where no such agree- 
ment IS entered into, the sums standing to the credit of any special account will be 
applied for the purpose of paying, wholly or partly and m such order of preference 
and at such dmes as the Central Government may direct, debts due from the persona 
resident in the notified territory to persons resident in India or in such other territories 
as the Central Government may by order specify in this behalf. 

Non-'iesident (Exteraal) Accounts Rules, 1970 : At present, an Indian who ia 
resident abroad is permitted to open a Non-Resident {Externai) Account by remitting 
funds from abroad through banking channels. On bis return to India, the account 
has to be converted into a resident account. The rupee funds in the account are not 
allowed to be sent abroad. 

As the balance in the account as on the date of conversion represents the net 
amount of foreign exchange brought in by the account-holder, the Reserve Bank 
permits, depending on the merits of each case— (i) reconversion of such balance into 
foreign currency when the account-holder leaves India within five years, or (ii) 
reconversion of the account into a Non-Resident (External) Account after the person’a 
departure from India within five years provided no local rupee credits have been 
made into the account in the meantime, or (iit) opening of a fresh Non-resident 
(External) Account after his departure from India within five yerars upto the value 
limit of the balance as at the time of initial cover^ion of the accotmt into a resident 
account. In fact, the reconversion facilities are available up to the amount of balance 
in the Non-Resident ' External) Account at the time of the account-holder’s return to 
India. AppiicaMons for availing any of these facilities are required to be made 
wiihm three nionihs of the account holder’s return to India through the authorised 
dealer in foreign exchange with whom the account is naintained, to the office of the 
Reserve Bank's Exchange Contol Pepartment under whose jurisdiction the authorised 
dealer's office functions. The Resb.ve Bank will grant premission on the merits 
of each case. The Reserve Bank considers grant of reasonable ^exchange facilities in 
deserving cases on compassionate giounds to people who have returned from, 
abroad, due to death of spouse, unsuitability of climate conditiona, etc., 
even if the period after return to India has exceeded five years. Indians ^wbo are ia 
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employiiiciit abroad with any Indian-owned organisation who maintaia htoa 
Raudeot (External) Account' arc not, bov^ ever, cJgiblc for the aforesaid facBltiea. 
(Vide Pim Note dated 15.9.1975 and Press Note dated 5 10.1979). The Central 
Oovemment has made Non^Residest (External) Accounts Rules, 1970, under Section 
27 ofthcActof 1947, for regulating the opening and niainicnancc of accounts by 
persons resident out»de India. These rules still continue to be in force. Any person 
resident outside India can open a Non-resident (External) Aca unt by making an 
application to an authonsed dealer. Even an exuting account can be conveited into 
a Non-resident (External) Account. The National Defence Remittance Scheme 
Special Account will not, however, be sc converted. The Rules specify the amounts 
which can be credited to a Non-resident (External) Account. In respect to certain 
amounts speciticd in rule 5, the permission of the Reserve Bank is required to be 
obtained. 

Earlier these accounts could be opened only in rupees. A new scheme 
was, however, introduced subsequently with effect form Jst November, 1975 permit- 
ting the authorised dealers to open Nomrcsident (External) Accounts in designated 
foreign currencies in the names ot persons resident outside India. These accounts 
arc called Foreign Currency {Non-Resident) Accounts, 

The foreign currency accounts arc maintained in the currencies in which the 
remittances arc received and the funds are also repayable to the account-holder, or else- 
where under his instructions, m the same currency, without reference to the Reserve 
Bank. The interest is payable on the balance held in the account is entirely free of 
income-tax. Exchange risk in respect of both the funds remitted to India by account 
holders and the interest accruing on the funds is rot borne by the non-resident depo- 
sitors. To start with, the accounts are maintained in ihc form of fixed deposits lor 
periods of 91 days and above but not exceeding 61 months. The interest payabic on 
the balances in these accounts will be at such rates as the Reserve Bank may prescribe 
from time to time (vide Press Note dated 11. 10. 1975). The Reserve Bank purchases 
pounds sterling and U. S d'^llnrs rLtcivcd by authorised dealers in foreign exchange 
O' trdu' ’{ud^r seiKnu- ol Opening Foreign Currency Non-resident (External) 
Accounts iM India by Indians and aliens of Indian origin resident abroad. Purchases 
arc made for spot delivery at the Branches of the' Reserve Bank's Banking Depart- 
meiU at Bombay, Calcutta, Madras, New Delhi, Bangalore, Kanpur and Nagpur at 
notional rates as may be prescribed from time to time, (vide Press Note dated 2S. 10. 
1975). 


Any other rupees account maintained with authorised dealers by persons 
recent outside India are called Ordinary Non-resident Accounts. These accounts do 
not include Blocked Accounts. The Reserve Bank of India has been issuing directions 
from time in respect to the aforesaid three types of non-resident accounts. [Tho 
reiders interested in having fhrthcr details in this matter are advised to contact any 
aulhonsed dealer]. 

Some of the advantages of opening a Non-resident (External) Account (both 
in rupees and designated foreign currencies) are. in brief, as under: 

I, Any income from interest on moneys standing to the credit of Non- 
resident (Externnl) Accounts is exempted from income-tax under Section 
10 (4 A) of the Income-tax Act, 1961. 

2» Balances held in Non-resident (External) Accounts are exempt from 
wenbh tax und^ Section 6 (ii) ct the Weahh-tax Aot, 1957. Sudi balanoet 



are also exempt from gift-tax uoder Section S (I) (Ufa) of tfai0 
Gift Tax Act» 1958. 

3. Balances held in Non-resideot (External) Accounts along with iatereat 
thereon are permitted to be repatriated outside India at any time without 
prior approval from the Reserve Bank of India. Third country transfers 
are, however, not permitted in case of Non-resident (External) Ri^>eei 
Accounts held by persons in bilateral group countries. 

4. Balances held in Non-resident (External) Accounts are permitted to be 
freely invested, without the prior approval of the Reserve Bank, in 
units of the Unit Trust of India, National/Plan Saving Certificate and 
Securities of the Central or any other State Governments. 

5. Certain loan/ovcrdraft facilities to Non-resident (External) Account 
holders in and outside India are given in accordance with the directions 
given by the Reserve Bank of India. 

6. Booking of passage can be made by Airline/Shipping companies of 
travel agents without prior approval of the Reserve Bank if the passage 
fares are paid from out of Non-resident (External) Accounts subject to 
certain conditions. 

7. Funds arc held in Non-resident (External) Accounts (in rupees and 
designated currencies) are freely transferable itner se. 

Power of Central Goveromcat to direct payment in foreign currency in certain 
cases (Section 15) ; 

The Central Government, by this section, has assumed power to direct, by 
notification in the Olheiat Gaxette, that foreign (non-resident) tourists must make 
ceilain payments for goods and services in foreign exchange only or m a particular 
type of foreign exchinge. A corresponding responsibility has also been placed by 
sub Section (2) on the Indian supplier to accept payment in such foreign currency 
only. By virtue of sub-section (3), the Central Government may, if it is of the opinion 
that it is necessary or expedient in the public interest so to do, by notihcalion in the 

Gazette, exempt any person or class of persons from the operation of such a 
notification referred to in sub-section (1). 

The opening phrase in sub -section (1), “notwithstanding anything contained 
in the Indian Coinage Act, 1906 or in the Reserve Bank of India Act, 1934, or in any 
other law for the time being in force’* signifies that Section IS overrides any other 
law for the time being in force. 

“In this connection, it may be mentioned for informatioh that although the 
Government of India have taken powers under Foreign Exchange Regulation Act, 
1973, to direct that, non-residents who are on a visit to India may make payments only 
in specified foreign currency for discharging specified liabilities (vide Section IS), they 
have not so far issued a notification for the purpose of giving effect to the statutory 
provision. Therefore, hotels are still governed by the administrative instructions 
issued by the Department of Tourism, in terms of which they are prohibited from 
accepting p^iyments in rupees against their bills from non-resident foreigners and 
Indians during iheir visits to India except in case of a few specified categories of 
persons’*. [Vide letter No. CO* 151/P<i^C— 45-76 dated April 5. 1976, issued by the 
Reserve Bank of India in reply to a query raised by Madras Chamber of Commerce 
^and Industry vide letter No. 1114 dated March 4, 1975], 
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Duty ot persons entitled to receive foreign cvchangc., etc. (ScctioB) 16 : 

This section casts certain obligations on persons who have right to receive 

any foreign exchange or have a right to receive, from persons outside India, payment 
in rupees. Such persons arc required not to do or rcfiain from doing anything which 
may delay or stop receipt of such foreign exchange or payment, except with the 
general or special permission of the Reserve Bank. In other words, no person who 
has the right to receive any foreign exchange or to receive from a person resident 
outside India a payment m rupees should do or refrain from doing any act whereby 
the receipt of such payment may be delayed or may cease to be receivable. 

By sub-sectiou (2), the Reserve Bank is powered to issue directions for 
securing of such payment to any person and such person may be directed to take 
such steps as the Reserve Bank may direct. 

The intention behind this scct’on is to impose obligation upon every person 
to see that the foreign exchange earned by him in any manner is receivable in India 
without any delay; and if delay is caused, the Reserve Bank can intervene m the 
matter. This section applies to all exports. 

Payment for exported goods (Section 18) ; Since the main source of foreign 
exchange earnings of India emanates from exports, the Government of India should 
naturally be vigilant to ensure that the full lorcign exchange value of the goods 
exported is realised m such a way that the proceeds become available to the 
Government to meet payments for imports and to strengthen the country’s of foreign 
exchange reserves. 

With a view to check against invoice manipulation as also to exercise control 
over repatriation of sale-proceeds of exported goods. Section 18 casts certain obli- 
gations on an exporter in respect of notified goods. When such a Government 
notification is issued, no one can export any goods unless he fulfils the condition to 
give a declaration in the prescribed form and true in all material particulars which 
among otben shall disclose : (i) the amount representing the full export value of 
goods; or (li) the value which the exporter expects to receive on the sale of goods 
in the overseas market, if the full export value is not ascertainable at the time of 
export. The exporter will also be required to aOEirm the said declaration by stating 
that the full export value of the goods in all events will be paid within the prescribed 
period and in the prescribed manner. [Sub-scction (1) (a)]. 

In the case of declaration of the value which the exporter, having regard to 
the prevailing market conditions expects to receive on the sale of the goods in the 
overseas market, the Central Government may, by nolification, specify goods in 
respect of which the permission of the Reserve Bank will have to be obtained by an 
exi^rter for authorising, permitting or allowing the sale of such goods for a value 
less than its declared value. [Sub-section (I) (b)] According to Notification No. 
F. l(67)-EC/73 dated April 4, 1975, issued by the Government of India, Ministry of 
Finance (Department of Economic Affairs), “precious stones and semi-precious 
stones other than diamonds” have been specified as goods in respect of which such 
a permission of the Reserve Bank would be necessary. 

According to the second proviso to sub-section (])(b),^ in the event of an 
application for permission as aforesaid being made and no reply thereto being 
received within 20 days from the Reserve Bank, the permission will be presumed to 



have been granted. According to the first proviso, prior to the refusal of the 
permission by the Reserve Bank, the applicant shall have to be afforded a reasonable 
opportunity for making a representation in the matter. The Explanation to sub- 
section (1) (b) provides that in the matter of computation of the afpresaid period of 
20 days, the period taken by the Reserve Bank for affording an opportunity to the 
exporter has to be excluded. 

Through the Notification No. F. I/67/EC/73-2 dated 1st January, 1914 issued 
by the Government of India, Ministry of Finance (Department of Economic Affairs), 
*'the Central Government hereby prohibits the export, by posty of all goods, either 
directly or indirectly to anyplace outside India, other than Nepal and Bhutan, unless 
the exporter furnishes to the prescribed authority a declaration in the prescribed 
form supported by such evidence as may be prescribed or so specified and true m all 
materia) particulars vihich, among others, shall include the amount representing-— the 
full export value of the go^s, or if the full value of the goods is not ascertainable 
at the time of export, the value of which the exporter, having regard to the prevalent 
market conditions, expects to receive on the sale of the goods in the overseas 
market, and affirms m the said decUiation that the full export value of the goods 
(whether ascertainable at the time of export oi not) has been, or will within the 
prescribed period be, paid in the prescribed manner ; provided that this prohibition 
shall not applv— (a) where the postal packet is covered by a certificate issued by an 
authorised dealer that the the export of the parcel does not involve any transaction 
m foreign exchange ; (b) where the postal packet is accompanied by a declaration 
by the sender the contents of the parcel are less than fifty rupees in value ; that the 
despatch of the parcel does not involve any transaction in foreign exchange ; (c) to 
goods the export of which in the opinion of the Reserve Bank docs not involve any 
transaction in foreign exchange and which the Reserve Bank has, by a special or 
general order, permitted to be exported without furnishmg a declaration as provided 
for herein”. 

In the case of export of goods otherwise than by posU the prohibition mentioned 
above docs not apply to the following cases (vide Notification No. F. 1/67/EC/73-1 
dated January I, 1974 issued by the Ooverament of India, Ministry of Finance 
(Department of Economic Affairs). These cases are as follows : (i) trade samples 
free of payment ; (ii) personal effects of travellers, whether accompanied or 
unaccompanied ; (iii) ships’ stores, transhipment of cargo and goods shipped 
under the orders of the Central Government or of such officers as may be appointed 
by the Central Government in this behalf or of the milita^, naval or air force 
authorities in India for military, naval or air force requirements ; (iv) goods 
despatched by air freight and accompanied by a declaration by the sender that they 
arc less than Rs 50/-in value and that their despatch docs not involve any transaction 
in foreign exchange : (v) goods despatchd by air freight and covered by a certificate 
issued by an authorised dealer that their export docs not involve any transaction * in 
foreign exchange ; (vi) goods the export of which in the opinion of the Reserve Bank 
docs not involve any transaction in foreign exchange, and which the Reserve Bank has, 
by a general or special order, permitted to be exported without furnishing a declara- 
tion as aforesaid. 

The procedural requireh mts in relation to Section 1 8 are contained in the 
Foreign Exchange Regulation Rules, 1974. According to Rule 4, an exporter has to 
make an application, in duplicate, in Form C.N.X. specified in the First Schedule, to 
the Reserve Bank. On receipt of such application, the Reserve Bank shall allot to 
the exporter a code number. Whenever required by an ofiScer of the Customs, the 



ixooTter is obliged to produce for their inspection the communication of ^ Reserve 
jBanlc allotting the code nurnbcr. Under Rule 5^ a declaration under Section IS shall 
be in one of the forms set out in the Second Schedule nod as specified therein 
according to the requirements to the case. Declarations shall be executed in sets of 
fuch number as communicated on the relevant form. 

Under Rule 6, in the case of exports otherwise ^han by post^ the original of 
the declaration has to be furnished to the Collector and all the copies thereof shall 
also be submitted to him Tor his verification and authentication. Those copies shall, 
when returned by the Collector of Customs, be submitted to the authorities and m 
the manner as specified m the forms. In case of export by the aforesaid 
original shall be furnished to the postal authorities and the copies thereof shall be 
submitted lo the authorities ami in the manner specified lu the forms. The docu- 
ments pertaining to every export passed by the Customs or the postal authorities 
shall, within 21 days of the export, be submitted to the authorised dealer mentioned 
on the relevant declaration fortp, unless the Reserve Bank authorises otherwise. Under 
Rule 7, the Reserve Bank, the Customs or postal authorities may call upon the 
exporter such evidence in support of the declaration to show that the exporter is a 
pcrs^ resident in India, and has a place of business in India. The Reserve Bank, 
the Collector of Customs or the postal authorities may require any exporter to 
produce in support of the declaration such evidence as may be in his possession or 
power to satisfy them: 

(a) that the destination stated on the declaration is the final place of 
destmatioa of the goods exported; 

(b) that the value stated in the declaration is 
(i) the full export value of the goods; or 

(u) where the full export value of the goods is not ascertainable at the 
time of export the value which the exporter, having regard to the 
prevailing market conditions, expects lo receive on the sale of the 
goods in the overseas market; 

(c) that the full export value of the goods (whether ascertainable at the 

time of export or not) has been or will within the prescribed period 
be paid in the prescribed manner. 

EP Forms shall have to be submitted to the Customs office in tri- “ 
plicate which will retain the original and return the other two copies duly authenti- 
cated) to the exporter for submission along with a copy of invoice to the Reserve 
Bank through an authorised dealer in foreign exchange through whom the 
l^yment for the shipment has to be received. The authorii^ed dealer will duly certify 
these documents and in turn submit the second copy alc>ng with a copy of invoice 
to the Reserve Bank as soon as the documents arc sent for coilecticn under 
the cover of ‘R Supplementary Return’. The third cop7 of the declaration will 
be retained by the authorised dealer and will be submitted to the Reserve Bank 
under thecover ‘R Supplementary Return’ q/her the realisation of full export 
proceeds* The PP form has to be submitted, in the case af e xport of goods by post^ 
authorised dealer for his counter signatui c. The authorised dealer 
shall retain the second and the third copy of the form and return the original duly 
signed ^ him to tne exporter. Thereupon, the exporter shall submit the original 
•long with packet to be exported by post to the post officr and within 2 days 

day of posting the packet, the exporter should sub^mit all other relevant 



along with extra copy of invoice to the authorised dealer for negotiation 

gfld COuCC^P^e 

For the purpoae of exporting jewenery or precious stones, their \aVue dvoutd 
first be toccrtstintd by the custoins atitborlUes wbo >wU\ put their on the parce\ 
and tUirop thn itivoicca The extra copy of the invoice anbmitted to the anthortsed 
dtalcr will hjivc been duly stamped by customs authorities. 

The parcels of goods should not be consigned by the exporters to the over- 
seas buyers. This is because in that eventuality they would run the risk of losing the 
value of goods except where they arc covered by irrevocable letter of credit. There* 
fore, the exporter should consign the goods in such cases to the concerned branches 
of the authorised dealers through whom shipping documents shall be forwarded for 
collection in order to enable the authorised dealer to instruct the overseas branch to 
arrange for the issues of delivery order in favour of buyer on payment or acceptance 
of bill drawn by the shipper. Declaration in Form VP/COD referred to in the ^cond 
Schedule to the Foreign Exchange Regulation Rules, 1974, has to be submitted by 
the exporter to the postal authorities prior to sending goods by post on Vp/COD 
basis to forcigen territories minus Nepal and Bhutan. This form must not be pasted 
on the parcel because it will be forwarded to the nearest post office of Reserve Bank 
by the post office through which the goods have been despatched. 

The full value of goods is required to be paid within 6 months from the 
date of export of the goods But this prescribed period of 6 months is reduced to 
that for 3 months when the goods arc exported to Pakistan or Afghanistan. The 
Reserve Bank has the discretionary power to extend this period on sufficient and 
reasonable cause. If the Reserve Bank does not authorise otherwise, the amount re- 
presenting the full value of goods exported to countries specified in the Third 
Schedule to the Foreign Exchange Regulation Rules, 1974 has to be paid through 
an authorised dealer and in the manner specified in that schedule. 

The declaratioti referred to above shall be of true and full value of goods 
exported. The particulars required to be given under Section 18 (1) in the declaration 
being not true or correct in all respects, Section 18 would be immediately attracted 
and it would be construed as violation of the Act [A. Tosh i Sorts Pvt* Ltd* v. Assis* 
tant CollevtoT of Customs and Other AIR 1979 Cal. 386 at P. 392]. It may be noted 
that as a result of this present legal position, the previous legal position, under the 
1947 Act and all the judicial pronouncements, including Supreme Court's tbereon 
are no longer valid. 

Sub-scction (6) of Section 18 speaks of the Reserve Bank's power to issue 
orders where the declared value of the goods does not disclose the full value of the 
goods. If the Reserve Bank is of this opinion, it may by order direct the person 
holding the shipping document to retain the possession thereof until the exporter 
makes the requisite arrangement for the receipt by the Reserve Bank or, as the case 
may be, the authorised person of full value of the goods exported, 

Under sub-section (2), it is an offence to adopt any methods whereby the 
payment of the exported goods is made othcr>^isc than in the prescribed manner, or 
whereby the payment of such coods i s delay e d b e yond th e pr es cribe d per iod or to 
cause delay in the sale of goods where their value could not be ascertained at the 
time of export but where such goods have been allowed to be exported. The proviso 
to this sub-section however sta^s that no proceedings in respect of any contraven- 
tion of this sub-section shall tk instituted unles the prescribed period has expired 
and the payment for the goods representing the full export value has not been made 
in the prescriped manner and within the prescribed period. 
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Sub-section (3) provides for a rebuttabele presumption relating to contraven- 
tion of the provisions of sub-section (2> in cases of delay in the repatriation of sal^ 
proceeds of sl^ecificd goods export^* In other words^ where the payment of the 
exported goods has not been received within the prescribed time, the exporter is 
presumed to have not taken all reasonable steps to receive or recover the payment 
fbr the goods and may be prosecuted for the same unless he proves it otherwise. 
In such a cise, the Reserve Btnk is further empowered to issue such directions as it 
may deem expjdient for securing the payment of exported goods, including exhibi- 
tion of contracts with foreign buyer or other evidence in order to show that the 
full paymint either has been received or will be received within the prescribed time 
(sub-section (4) read with sub section (7)]. If, pursuant to such directions, the right 
to receive payment is transferred or assigned to any other in accordance with sub- 
section(4), then the sale-proceeds will be paid to the exporter after making necessary 
deductions on account of expenditure incurred by the Central Government in selling 
goods or in recovering or realising the amount in respect of such goods [sub-section 
(3)]. 

Sub-section (8) lays down that where the Reserve Bank has permitted any 
authorised dealer to accept negotiation or collection of any shipping document cove- 
ring exports from his constuuent (otner than the exporter), such authorised dealer 
shall, before accepting such documents for negotiation or collection, require the con- 
stituent concerned also to sign such declaratiou. Upon such constituent being required 
to sign the declaration, he (.i.e. such constituent) shall be bound to comply with such 
requisition and thereafter both original declarant and the constituent signing the 
declaration shall each be considered to be the exporter for the purpose -of Section 18 
and they shall be governed by all the provisions of Section l8. 

Sub-section (9) authorises the Reserve Bank to issue general or special orders 
from time to time to ensure the receipt of the full export value of the goods in proper 
time and without any delay. It, therefore, provides that in order to ensure the receipt 
of full export value of the exported goods in time or without any delay, the Reserve 
Bank has the power to order, in respect of export of goods to any destination or any 
class of export transactions or any class of goods or any class of exporters that the 
exporter shall prior to the export of the goods, comply with any or all the following 
conditions as may be specified in the order, viz., (a) that any contract or other 
arrangement for the sale of the goods shall be registered in such manner and with 
such authority or organisation or as may be specified in the order ; (b) that the 
payment for the goods is covered by irrevocable letter of credit or by such other 
arrancement as may be specified in the' order : (c) that a copy of the declaration [to 
be furnished to the prescribed authority under sub-section (1)] shall be submitted to 
such authority or organisation as may be specified in the order for certifying that 
tbe value of the goods specified in such declaration represents proper value thereof ; 
(d) that any declaration [to be furnished to the prescribed authority under sub- 
section (1) ] shall be submitted to the Reserve Bank for its approval which may, 
having regard to the circumstances, be given or withheld or may be given subject to 
such conditions as the Reserve Bank may deem fit to impose. As regards this 
approval, it is further stipulated that no approval shall be withheld by the Reserve 
Bank unless the exporter has been given a reasonable opportunity for making a 
representation in the matter. ' 

Under sub-section (10), the Central Government is empowered to prohibit 
export of any goods or class of goods or export by specified class of exporters or to 
specified destination, if it is necessary so to prohibit in view of the prevailing practices 
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inrapectofsuGhgoods, or class of goods, or such exporters or destination which 
have or are likefy to have the effect of payment of full export value not being duly 
received. 

Repletions on import and export of certain currency bollion (Section 13) ; 

Under sub-section (1), if the Central Government, by notification, declares 
that no person shall bring or send into India any gold or silver or 'any foreign 
currency or any Indian currency without the general or special permission of the 
Reserve Bank, then no person can bring or send into India such article with- 
out such permission. It may be noted in this connection that if the article referred to 
in sub-section (1) is intended to be taken out of India without being removed from 
the ship or conveyance in which it is being carried, it will nevertheless be deemed 
to be a bringing or as the case may be, sending into India of that article- 

Sub-section (2) imposes a direct restriction and states that that person shall 
not take or send out into India any gold, jewellery, precious stones, Indian currency 
or foreign exchange unless permitted by the Reserve Bank generally or specially. 

It may be recapitulated here that the definition of ‘gold’ as contained in 
Section 2(j) as aho of silver as contained m Section 2(v) are inclusive definitions. 

In exercise of the powers conferred under Section 13 (corresponding to Sec- 
tion 8 of the 1947 Act), the Central Government has prohibited except, with general 
or special permission of the Reserve Bonk the import and/or export of the following : 

A. Notification No. 12 (20)E-F VII/51 dated 24th March, 1951 as amended 
up to February 8, 1957 provides that “the Central Government hereby directs 
that except vvirti the general or special permission of the Reserve Bank of India no 
person shall bring or send into India any silver coin which is current in Nepal. Thus, 
the import of such coins needs general or special permission of the Reserve Bank, 

B. Similarly, according to Notification No. 12 (11) F. 1/48 dated August 25 
1948 as amended up to July j 1, 1958, the import of the article needs general or 
special permission of the Reserve Bank, v/z., (i)any gold com, gold bullion, gold 
sheets, gold ingot, whether refined or not ; or (li) any silver sheets or plates which 
have undergone no process of manufacture subsequent to rolling, or any silver coin 
not current in the country of issue ; and jewellery or articles made wholly or mainly 
of gold or of silver. In other words, the import of these articles require general or 
special permission of the Reserve Bank. It may be noted in this connection that 
the Central Government, through its Order No, 5/5/78 C.I.F. (1) dated August 17 
1978, has oidered “that the Stale Bank of India, constituted under the State Bank 
of India Act, lv55 (23 of 1955), may impott into India any gold for the purposes of 
Gold Jewellery Export Replenishment Scheme, notified by the Government of India 
m the Ministry of Commerce, Civil Supplies and Cooperation and the Public Notice 
No. 5$-ITC (PN)/78 dated August 17. 1978”. 

C Through Notification No. F. I/107/EC/73 dated 1st January, 1984, the 
Central Government has directed *Th 3rfeTCepi w i th the "g eneral ui special permission 
of the Reserve Bank no person shall bring or send into India from any place outside 
India— (i) any Indian coins ; (ii) currency notes of the Government of India or the 
Reserve Bank of India notes ; (iii> ny foreign exchange other than foreign coins”. 

••In pursuance of sub-section (2) of Section 13 of the Foreign Exchange 
Regulation Act, 1973 (46 of 1973), the Reserve Bank hereby authorises (I) the 
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Chief Controller of Imports & Exports, (2) Addi. ootl Chief Controller of Imports 
A Exports, (3) it. Chief Controller of Imports A Exports, (4) Dy. Chief Controller 
of Imports A Exports (5) Controller of Imports A Exports to grant export licence 
under that sub-section to send out of India (i.e. to export) jewellery made out of gold 
in accordance with the Gold Jewellery Export Replenishment Scheme, notified by the 
Government of India. Ministry of Commerce, Civil Supplies and Cooperation, 
(vide Order No. E.C.C P. & CO 4/104-78 dated 17th August, 1978). 

Section 17 is an enabling section which empowers the Central Government 
to impose such conditions, as it thinks necessary or expedient on the (i) use, or (it) 
disposal of. or (tii) dealings in gold and silver. The conditions may be imposed only 
prior to or at the time of import of these articles. The conditions can only be imposed 
by notification in the OflSioial Gazette. It is interesting to note that although for import 
of gold, general or special perraission of the Reserve Bank it required, the Reserve 
Bank is not authorised to lay down any conditions upon its use after the import. 
This power is retained by the Central Government. 

In terms of Rule 10 of the Foreign Exchange Regulation Rules, 1974, if any 
person desires to have permission to tak. or send out of India any jewellery or 
precious stones or both he shall make an application m that behalf to the Reserve 
Bank or to a person authorised by it under Section 13(2) of the Act in Form ‘J’-r as 
the case may be as specified in the Fourth Schedule. 

It will be noticed from the Fourth Schedule that application in Form ‘J’ has 
to contain the description of the article, present market value thereof, the way m 
which and the date on which and the place where n was required. From the notes 
in Form *J’ it would be apparent that the application may be accompanied by a 
certificate from an established jeweller in support of the weight and the present market 
value of the articles of jewellery and precious stones listed in this application. The 
article will, however, be valued independently by the jewellery appraiser of Customs. 
Further, the permit, when issued by the Reserve Bank, has to be produced to the 
jewellery appraiser of Customs in the Customs House at the port of embarkation (or 
at any other centre whei'e there are arrangements for valuation of jewellery), along 
with the articles of jewellery and precious stones mentioned in the permit, for veri- 
fication of their valuation and issue of the necessary Customs Export Certilicalc 
Form *J’ necessitates the giving of the description of the jewellery or precious stones, 
percentage of gold used, country from which the gold was originally imported for 
making them jewellery and its present market value. 

The Reserve Bank has actually accorded permission for import of or, as the 
case may be export of the following currency bullion etc., namely— 

I. Import of (silver coins current in Nepal) Nepalese Rs. 20 at any one lime, 
[vide Notification No, FERA. 123/S4-R.B. dated 4th January, 1954 as amended 
up to 10th May, 1957.] 

IL Under Notification No. FERA. 208/62-R.B. dated 8th November, 
1962, “the bringing or sending of any of the following articles, namely— 

(a) any gold coin, gold bullion, sheets or gold ingot, whether refined or 

aof, or 

(b) any silver ballion, any silver sheets or plates which have undergone no 
proceM of manufacture subsequent to rolling or any silver coin not current in the 
country of issue, or 
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{c) any jewellery or aitides made wholly or mainly of gold 

into any port or place in India when aucb article is on throngh tnMil i» ■ 
place which is outside the territory of India : provided that such article i| not ■■Mig 
from the shp or conveyance in which it is beihg carried except for the psBpnwwf 
transhipment : provided further that it is declared in the manifest for transit m aai 
bottom cargo or transhipment cargo”. The implication of these two provisoais Am 
the exemption is subject to the conditions comprised therein. 

Ill Import "of Spinnerettea made naainly ofgoldbysea or by airjaia 
India, provided that an import licence has been obtained by the importer from the 
Import Trade Controlling Authority concerned”. (Notification No. FERA. 223/$3> 
R.B. dated 4th July, 1983.) 

IV. The export **of Indian currency in the form of Gandhi Coin of 
denomination of Rs. 10. Re 1, SO paise, and 20 paise : Provided that the numb» of 
coins of each denomination sent or taken out of India at any one time does not 
exceed five : Provided also that not more than two out of the five coins referred to in 
the first proviso shall be ‘proof coins’: Provided further that where the coins are being 
sent out of India, the peroon sending out furnishes to the authority specified in this 
behalf by the Reserve Bank, a declaration in writing that the number and kind of 
coins sent out are in conformity with the requirements of this notification. Explana- 
tion: for the purpose of this notification — fa) 'Gandhi coin’ means coin a t^jng 
the efiSgy of Mahatma Gandhi, and (b)*'proof coin.” means a coin issued by the Mint 
as a ‘‘proof coin." (Notification No. FERA. 247/69-R.B. dated 10th December, 
1969.) This exemption is also subject to the conditions mentioned in the provisos. 

V. The import of personal jewellery by a traveller ‘‘made wholly or mainly 
of gold or of silver, which is worn on his person or which forms part eijF his effects 
or personal baggage, provided that the value of such jewellery does not exceed the 
limits, if any, applicable to such person specified in the rules made by the Central 
Government under Section 79 of the Customs Act, 1962, for import free of customs 
duty or the value of w.hich being in excess of the above said limits, is passed by the 
Customs Authorities on payment of customs duty prescribed by law”. [Notification 
No. FERA. 2S5/72-R. B dated 7th June, 1972.] 

VI Import of foreign exchange and Indian currency. Through its Noti- 
fication No. FERA. 9/74-R.B. dated 1st January, 1974, the Reserve Bank has permit- 
ted any person— 

‘‘(i to send into India —(a) Special Bank Notes issued by the Reserve Bank 
under Section 2'<A of Reserve Bank of India Act, 1934(2 of 1934), and referred to in 
Regulation 4 of the Reserve Bank of India (Special Bank Notes and One Rupee 
Notes,) Regulations, 1959 as Special HaJ notes, without limit from Saudi Arabia; 
(b) foreign exchange other than currency notes, bank notes and travellers’ cheque; 

(ii) to bring into India (a) from Nepal, cunency notes of the 0<mM^ 

ment of India and Reserve Bank notes of 'Ashoka Pillar’ design (other than aoM 
of denomination of Rs 100 or higher and Special Bank Notes and Special Om 
R upee Notes issued under Section 28A of the Reserve Bank of India Act, 1934 (2 of 
1934) up to an amount not exceeding Rs. 75/- in all per person at any one time; (b) 
from Burma, currency notes of the Government of India and Reserve Bank of In^ 
notes of ‘Ashoka' Pillar’ design (other than notes of denomination of Rs. 100 or 
higher and Special Bank Notes and Special One Rupee Notes issued under Section 
28 A of the Reserve Bank of India Act, 1934 (2 of 1934) up to an amount not exceed- 
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Ing Hi. 50/- in aQ per person in the case of adults and Rs. 23/- m all per person In 
the case of persons who have completed 12 years of age but have not yet completed 
18 years of age; Provided that the amount sought to be brought into India has been 
endorsed ^ the concerned authority in Burma on the passport relating to the 
person seeking to bring in the same; (c) from any place in Saudi Arabia, Special 
Bank Notes, the sending in of which is permitted under sub-clause (a) of clause (i) 
above without limit; 

(iii) to bring into India from any place outside India without any limit foreign 
exchange (other than unissued notes); Provided that the permission contained in this 
notification to bring foreign exchan^ into India shall be available to any such 
person only if he makes, on arrival in India, a declaration to the customs authorities 
(i.e. Currency Ikelaration Form«a*COF’) in such form as may be specified by the 
Reserve Bank in this bahalf, of the particulars of all such foreign exchange brought 
in by him: Provided further that it shall not be necessary to make such declaration 
where the aggregate value of the foreign exchange brought in by the said person in 
the form of currency notes, bank notes or travellers’ cheques at any one time does 
not exceed US $ 1000 (One thousand dollars) or their equivalent”. 

Vll. Export of foreign exchange and Indian currency. Through Notification 
No. FERA. 10/74, dated 1st January, 1974, “the Reserve Bank is pleased: 

(1) to permit any person to take or send out of India to Nepal currency 
notes of Government of India, Reserve Bank of India notes (excluding in either case 
notes of the denominations of Rf.l00 or higher) and Indian coin or other notes or 
coin which are the currency of Nepal; 

(2) to permit currency in the safes of vessels or aircraft which has been 
brought into India or which has bee a taken on board a vessel or an aircraft with the 
penniaiion of the Reserve Bank to be taken out of India; 

(3) to permit a dock passenger to Burma, Malaya, Singapore, a Persian Culf 
Port or East Africa, or a passenger to Ceylon or Pakistan, to take with him Indian 
currency in the form of cnrrency notes of the Government of India or Reserve Bank 
of India notes or Indian coin ot foreign currency in the form of currency notes and 
coins obtained from an authorised dealer or money-changer or partly in such Indian 
cuirency and partly in such foreign exchange, not exceeding in ail Rs. 30/- in value 
at any one time, provided that the amount of Indian currency does not exceed 
Rs. 20/; 

(3A) to permit a passenger to Bangladesh, to take with him Indian currency 
in the form of currency notes of the Government of India or Reserve Bank of India 
notes or Indian coins or foreign currency, m the form of currency notes and coins 
obtained from an authorised dealer or money-changer, or partly in such . Indian 
currency and partly in such foreign currency, not exceeding in all Rs. 20/- in value 
at any one time; 

(4) to permit any persm in India but not resident therein to take out of 
India any amount— (a) of foreign exchange not exceeding the amount brought in by 
him in foretm exchange, and (b) of Special Bank Notes and Special One Rupee 
Notes issued under Section 28A of the Reserve Bank of India Act, 1934, not 
exiceeding the amonot brought in by him in eitlur or bodi the notes: Provided that 
he makes, on arrival iu India, a declaration to the customs authorities, in such form 
as may be spactfied by the Reserve Bank in this behalf, of the amount of foreign 

be such special notes brought in by him. 
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Vin. Export of precious stones and gold jewellery. Through Notiflcati 
No. FBRA. U/74-R.B. dated 1st January, 1974, •‘the Reserve Bank -(a) perm 
any person to despatch by post out of India precious stones or jewellery (with( 
gold content or jewellery the value of gold content of which does not exceed 10% 
Ae value of such jewellery) to the countries or territories specified iil the first cclui 
of Schedule I to this notification to the extent indicated in the corresponding entr 
in the second column thereof; (b) permits any person' permanently resident in Ifl< 
to take at any one time out of India, except to Pakistan, personal jewellery ms 
mainly or wholly of gold up to Rs. 5,000 in value which is worn on his person 
which forms part of his personal baggage: (c) permits any person in India but t 
^ resident therein to take out of India, exoe^to Pakistan, jewellery made mainly 

S wholly of gold without limit provided that the jewellery was picviouly brought 

him into India from abroad with the permission of the proper officer of custo 
under the Custom Act^ 1962 (S2 of 1962), and the rules made or deemed to have be 
made thereunder; (d) permits any foreign citizen who is not by birth a citizen of Im 
or Pakistan and who is not permanently residing in either of these countries to ta 
at any one time out of India, except to Pakistan, jewellery made mainly or wholly 
gold up to Rs. 2,000 in value, provided that such jewellery bad been purchased 
him in India; ^c) permits any person to take at any onetime nut of India precit 
stones or jewellery, other than articles made wholly or mainly of gold, to I 
countries or territories specified in the First column of Schedule II annexed to t 
notification, to the extent indicated in the corresponding entries m the second colui 
thereof: Provided that any foreign citizen who is not by birth a citizen of India 
Pakistan and who is not permanently residing in either of those countries may ta 
out with him any precious stones or jewellery other than articles made mainly 
wholly of gold brought by him into India without limit and such stones or jewelh 
purchased by him in India, up to Rs. 10,000 in value. 

IX Export of development oriented design coins— (i) Planned Families— Fo 
For All; (ii) International Women’s Yeai; (iii) Happy Child-Nations’ Piide. 

In pursuance of Section 13 (2) of the FERA, 1973, the Reserve Bank 1 
permited “any person to take or send out of India for non-commercial purpoi 
currency in the form of Developmant Oriented Design Coins with the inscription 
'Planned families-Food for All* of denominations of Rs.50/-, Rs 10/- and 10 paise: 

Provided that the number of coins of each denomiaation sent out of In< 
for making gifts (i.e. non-commercial purposes) does not at any one time cxcc 
two: 


Provided further that in case of passengers detimos of taking out of In< 
for purposes of pro ^ntation, the number of coins does not exceed two coins each 
denominations of R... 50/- and Rs. 10/-: 

Provided also that where the coins are being sent out of India, the pers 
sending them out furnishes a declaration in writing that the number and kind of coi 

sent arc in conformity with the requirements of this notification, to (a) 1 

Customs authorities at the air or sea port, where the coins are sent out by air or s( 
(b) the postal authorities, where the coins are despatched by post. 

Explanation: for the purposes of the notification, 'Development Orient 
Design Coin’ means a coin bearing a development oriented design issued to ms 
the year 1974 as the “World Population Year by the United Nations”. (Notificati 
No. FERA, 24/75-R,B. dated 30th January, 1975.) 
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Similarly, in respect of (it) and (iii) mentioned above, two more notifications 
Nos. FERA. 33/7S-R.B. dated December 13, 1975 and FERA. S8/80-R.B. dated 16th 
January, 1980 have been issued by the Reserve Bank in identical terms as Noti< 
fication No. FERA. 24/75*R B. dated 30th January 1975. 

X. Export of cheques, drafts, foreign exchange etc: 

In pursuance of Section 13(2), the Reserve Bank, through Notification No. 

FERA. 36/76>R.B. dated May 10, 1976 as amended up to 28th December, 1978, 
hat permitted. ' 

(a) "the authorised dealers to send out of India foreign currency in the form 

of coins, currency notes, cheques, drafts or bills of exchange which have f 
acquired in the normal course of their business and within tJie terms of 
authorisation; 

(b) any person maintaining an account in accordance with the provisions of 
the notification of the Reserve Bank No. FERA. 3/7-R.B. dated 1st 
January, 1974, to take or send out of India, cheques, drafts drawn bn 
such account" 
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SECURITIES 


It U neediest to say that dealingi in securities may entail vital implication 
In respect of foreign exchange in the tense that they may be a fomidable source of 
inflow and outflow of foreign exchange. It is imperative to see that Indian residents 
are not allowed to pile op their foreign exchange stock abroad but repatriate the same 
to India. It is equally of dire need to ensure that the foreign investment in securi- 
ties in India is in conformity with the policy of the Government in this regard. 
With these objectives in view, the 1973 Act has enancted elaborate regulatory pro* 
visions in respect to export and transfer of . securities. Sections 19 to 23 mainly 
contain these regulatory provisions. 

At this junction, the attention is drawn to the definitions of the expression 
'‘security” and “foreign security" contained in Section 2 (u) and (i) discussed in the 
the Study Paper 8 as well as the definition of the expressions “certificate 
of title to security” as contained in Section 2 (d) and “bearer certificate” as con- 
tained Section 2 (c). 

Regnlation of esqport and transfer of sccnrlties (Section 19) : The 
very heading of the Section speaks for the enactment thereof. This Section 
overides the provisions of Section 81 of the Companies Act, 1956. It imposes 
restrictions on the export of securities to prevent export of capital. The following 
transactions are prohibited without the general or special permission of the Reserve 
Bank : 



(a) to take or send any security to any place outside India ; 

(b) to transfer any security or create or transfer any interest in a security, 
to or in favour of a person resident outside India ; 

(c) to transfer any security from a register in India to a register outsde 
India or to substitute any security in India or registered in India with 
any security outside India or registered outside India ; 

(d) to issue any security to a person resident outoide India ; 

(e) to acquire, hold, or dispose of any foreign sectirity. In pursuance of 
Section 19 (1) the R.B.I. has permitted for the purpose of clause 

, (e) above "any foriegn citizen in or resident in India but not 
permanently resident therein to acquire, hold or dispose of any 
foriegn security, if such security is acquired by him as bis own property 
W is hdd by him for or behalf of any foreign dtizen not permanently 

issidept In India” (vide"l4otiae^ No. FERA 12/74-Il.B. dated let 
1974). 
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Sub-Mctioa (2) d«ab with the cate of nominee holder ofaaecnrity. A 
person would be a ncnniaee of another when he would be holding security, not in his 
own right but in the right of someone die who infact has a right to control the acts 
of the nominee in regard to the disposition of the security. A nominee is not the 
beneficial owner but merely a benamidar i.e., a person giving all the indications of 
ownership but not being the owner. Such a person must obtain the general or 
special permission of the Reserve Bank for any act whereby he recognises or gives 
^ect to the substitution of the security in the name of another person. Such 
permission will be accorded only if both the persons (that is the person instructing 
the sabstitution and the person substituted) are immediately before the substitution 
resident in India and the Reserve Bank thinks fit to grant the permission. 

Subjection (3) provides that the Reserve Bank may, for the purpose of 
lecnring that the provisions of Section 19 are not evaded require that the transferor 
u well as the transferee of any security shall subscribe to a declaration that the 
transferee is not resident outside India. 

Sab-section (4) spedficatly provides for non-transfer of secnrities without the 
permission of the Reserve Bank. Ordinarily, the Companies Act and the provisions 
of the articles and memorandum of association of a company provide that on a 
proper instrument of transfer being executed by the parties, the company should 
register the transfer of shares. If the company wrongfully refuses to register the 
name of the transferee, the transferee has (he right to have his name registered as 
the holder of particular security or to sue the company. 

Snb-section (4) of Section 19 of the FERA, however, provides that notwith- 
standing anything contained in any other law, no person without the permbsten of 
the Reserve Bank can enter any transfer of securities, if he has ground for sUfpectin^ 
that the transfer involves contfavention of the provisions of Section 19 (c.g , whtra 
the transfer is sought to be made to a person resident outside India). SimlUrty, in 
regard to the transfers already entered, a change in the address outside ladU can- 
not ba made or substiuted, without the permission of the Reserve Bank. Abo, 
permission of the Reserve Bank is necesiaiy to transfer any share from a register 
outside India to a register in India. 

Snb-section (3) requires tbe transfer of shares to be confirmed by the Reserve 
Bank. Accordingly, the transfer of any share by a company regbtered in India 
shall not be valid if inch transfer is not confirmed by the Reserve Bank when suds 
transfer is made by a person resident in India or by a national of foreign State, and 
in Mch a cases it is immaterial whether such transfer is made to a person resident in 
India or ootiide India. ' This >:qnirement overrides any other law as may be in 
force for tbe time being. The application for sneh u^uQiiuailwu of the tiauifet* may 
be made by the transferor or transferee, in duplicate in prescribed forms whkh may 
be obtained from any offlee of the Reserve Bank or n bank authorised to deal in 
foicisn «cti«wga in India [Presa note issued by the Reserve Bank, Central Office, 
Btaabsqr, dmed xSid April, 1975.] The preemibed forms are— (i) Foim TSl for ^ 
panniiriiiBtotflasly ihamofawMqpa^ mbteredinlndiabyapefsoBnridiiB * 
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outside India to another non-resident person or a person resident in India :(ii)Froin 
TS2 for permission to acquire by a person resident in India shares of a company 
registered in India held by a person resident outside India ; (iii) Form TS 3 for 
permission to^ransfer shares by a company registered in India by a foreign national 
resident in India. 

It may be noted that by virtue of sub-section (6), the Central Government 
may exempt transfer of shares from the operation of sub-section (5) discussed above. 
This the Central Government may do in public interest by notification. This exemp- 
tion may be granted subject to such conditions, if any, as may be specified in the 
notification. 

Sub section (7) defines the terms, the ‘holder’, ‘nominee’ for the purposes of 
Section 19 thus : 

(a) ‘holder’, in relation to a bearer securities, means the person having 
physical custody of the security ; provided that, where a bearer security 
is deposited with any person in a locked or sealed receptacle from which 
the person with whom it is deposited is not entitled to remove it without 
the authority of some other person, that other person shall be deemed 
to be the holder of the security : 

(b) ‘oominee’ means a holder of any security (including bearer security) or 
any coupon representing dividends or interest who, as respect the 
exercise of any rights in respect of such security or coupon, is not entit- 
led to exercise those rights except in accordance with the instructions 
given by some other person. A person holding a security or coupon as 
a nominee will be deemed to act as nominee for the person who is 
entitled to give instructions either directly or through the agency of one 
or more persons, as to the exercise by the holder of the security or 
coupon of any rights in respect thereof if the person giving such instruc- 
tions is not himself under a duty to comply with the instructions g^ven 
by some other person. 

The Reserve Bank has clarified that no company in India can issue right 
(Aares to non-resident shareholders except with the prior approval of the Reserve 
Bank nor can any non-resident shareholder renounce/sell the rights in favour of/to 
' pafions resident in India or outside India without the Reserve Bank’s prior approval, 
ew^ action attracts the provisions of Section 19 of the Foreign Exchange Regu- 
VHoii Act, 1973" [Issued by the Reserve Bank Bombay, dated llth January, 1979]. 

A 

**Iune and tranfer of securities and shares expressed to be payable in Indian 

Ao persons resident in Nepal now tequhe the prior approval of the Reserve 

Bi^kqpderthe Fofeign Exchange Regulation Act. 1973 ’’ [Issued by the Reserve 

Bapk India, Press Relations Section, Central Office, Bombay, vide their Release 
dated 2«th February, 1977], 

^ ^ s ni i ' kU aMa — ymyrneat i mw aqpectnf <ia<niai aesnsritlea (Section fit) j 

' Wb GdvamlBMnt b empowend kif fUe Seefkm to prohibit,' by noti* 

\ 



fication, the receipt of any payment in India on account of any Government lecotiiy , 
created Or issued for the purpose of rai^ng a public loan before the 15th day of 
August, 1947 and the principal and/or interest on which is payable in a not^Bed 
country or place outside India. However, such receipt may be permiasj|ble only with 
the general or special permission of the Reserve Bank. In eacerdse ofihe powers 
confered by Section 13A of the Foreign Exdiange Regulation Act, 1947 (come* 
ponding to Section 20 of the FERA 1973), the Central Government bM notified 
"that the holder of any Government security, as defined in the Public Debt Act, 
1944 (18 of 1944), created and iuued for the purposes of raising public loin before 
the 15th day of August, 1947 in respect of which principal or interest or both are 
for the time being” payable in Pakistan, will not be entitled, except with the general 
or special permission of the Reserve Bank to have any such payment made at any 
place in India. [Notification No. 3 (IS)-E & P/S9 dated 23rd February, 19S9J. 

According to the Explanation to Section 20 ‘holder’ shall have the «■«*««» 
meaning as stated above under Section 19 (7). 

Goatody of aecnritiea (Soctlon 21) : With a view to ensuring strict comp* 
liance of the provisions of Section 19 discussed above. Section 21 empowers the 
Central Government by notification in the Official Gazette to order every person by 
whom or on whose behalf a security or certificate of title to a security is held in 
India to cause such security or certificate of title to be kept in the custody of an 
authorised depository named in the order. The proviso to sub*8ectiOD (1) arms the 
Reserve Bank to pass an order in writing permitting any such security so deposited 
to be withdrawn from the custody of the authorised depository on such conditions as 
may be set out in the order. 

Wheref^s sub s«ptioo(l) confers power on the Central Government to ianM 
orders directing the compulsory deposit of securities in the custody of an authorised 
depository, sub-section (2) prohibits persons authorised to accept such deposits of 
securities from parting with such securities except to other authorised depo^ories. 

Snb-section (3) states that unlass a general or special permission of the 
Reserve Bank is obtained, an authorised depository cannot transfer the securities 
deposited under sub-section (I) to the name of a person resident outside India, and 
such authorised depository also should not do any act whereby be substitutes any 
other person as the beneficial holder of such securities at any place and Instead 
of the original depositor. 

Sub-sectioit (4) prohibits the purchase, sale or transfer of any security or 
certificate of title to • security in respect of which an order under suthseotioa (1) 
has been mede unless such secur'^v or certificate of title is deposited in accordance 
with the Older under sub*tectioB (1). 

For the purpose of (mctug effisetive control and ensuring strict oompliaiioe 
with its order made upder svb*seetion (l), sub-section (5) provides that no espitn) 
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mooiet, interest or dividends in respect of any security covered by «a order tmder 
iub*section (1) shall be paid except to or to the order of the authorised depository 
having a lawful custody of the security. 

Sub-section (6) defines “authorised depository" as a person notified by the 
Central Government to be entitled to accept the custody of securities and certificates 
of title to securities. It also states that ‘security’ includes coupons. 

Thus, it may be remembered that the permission of the Reserve Bank is 
required to be obtained in relation to any security covered by u order for the 
purposes of sub-sections (1) to (S). 

Rcitrictiou OB iesoe of bearsr ■cenritieB (SeetioB 22): The Central 
Government may by notification in the OfiBcial Gazette order that except with 
the general or special permission of the Reserve Bank, no person shall, in 
India, and no person resident in India shall, outside India, create or issue 
any bearer certificate or coupon or so alter any document that it becomes a bearer 
certificate or coupon. A notification to this effect has been issued by the Central 
Government under Section 13 of the 1947 Act (corresponding to Section 22 of 1973 
Act) which still continues to be in force. [Notification No. 1(67) EPi/57 dated 3th 
December, 1957]. 

It may be noted that a bearer security is a security which would not require 
any instruction for transferring it and it can be transferred by mere delivery without 
any document and the bearer would be ome the owner thereof. 

AoqBisitioB by CoBtral GovenuncBt of forcigiB Bocarlties (SecUoa 23) i 
By virtue of this Section, the Central Government may acquire, by notifica- 
tion, any foreign security with a view to strengthening its foreign exchange position. 
The Government may do so in two days, viz., (i) by ordering transfer to itself of 
specified foreign securities to the Government at a specified price ; or (ii) by 
directing the owneriof such specified securities to sell the securities and offer the 
net foreign exchange proceeds of the sale to the Reserve Bank or a person authorised ' 
by the Reserve Bank at a specified price. Such specified price may be one which 
in the opinion of the Central Government, is not less than the market value of the 
security or, as the case may be, a price which is not less than the price calculated at 
the prevailing market rate of exchange. 

Sub-eection (2) enunciates the effects of ordering acquisition of any foreign 
exchange which would be as under : 

. (i) The notified Kcurities wiU forthwith vest in the Central Government 

N, free from all encumbrances, e.g , mortgage, pledge or charge ; 

\^(ii) The owner of any of the securities to which the notification idates and 

any person who is responsible for keeping any registers or books in which 

any ofthose securities are registered or inscribed or who is otherwise rog- 
fi^ed with the registratiem or inscription of any of those seenritiea, 
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sliall do all foeh thinfi M are oecenary or aadte Central Oovcnuneiit 
or die Reaeree Bank may order to be done, for purpoiet of eecurinf 
thnt lecurlties and their certificate of title or duly delivered, reiistered 
and inecribed in the name, of the Central Oovemment or its nominee : 

(lii) No dividenda or interest payable on those seoirities after the date of 
their acquisition are paid to the Central Government or its noininee ; 

(iv) Where in the case of any securities payable to bearer which is delivered 
in pursuance of the said notification, in any coupon representing any snch 
dividends or interest are not delivered with tte security such redaction 
in the price payable therefor shall be made as the Central Ooveriunent 
may think fit. However, by virtue of the proviso to this subi«ection 
where the specified price of any notified security is ex>dividend or ex- 
interest, no reduction in price on account of such dividend or interest 
shall be made. 

Sub-section (3) lays down that once a certificate is issued by a person autho* 
rised in this behalf by the Central Government to the effect that any particular 
securities are transferred to the Central Government, the certificate would be con- 
clusive evidence that the securities are so transferred. 

HOLDING OF IMMOVABLE PROPERTY OUTSIDE INDIA 

Restrictions of such holding (Section 25) : Without the permission of the 
Reserve Bank, a person resident in India canot acquire, hold, transfer or dispose of, 
by sale, mortgage, lease, gift, settlement or otherwise, any immovable property 
situated outside India. However, such permission is not required to be obtained 
in respect of immovable property acquired or transferred by way of lease for a period 
not exceening S years. The above provisions art also not applicable to foreign 
nationals. An application for permission of the Reserve Bank under Section 25 (1) 
to hold immovable property outside India, will have to be made in Form I.P. A. 1. 
Each immovable property would necessitate the use of a separate form. If an 
applicant holds any other immovable property/properties outside India, other than 
the one declared in any such form, then a list has to be annexed to the application, 
giving brief description and other details of such properties. Authenticated copy 
of the purchase deed, lease agreement or such other document (s) relating to the 
purchase/acquisition of the property declared in application form sholud also be 
enclosed. 

Sub-section (2) speaks of immovable praperty outside India at the time of 
the commencement of this Act, held by an Indian resident. Accordingly, snch person 
shall, before the expiry of a pel hI of J months from s uch commencement or such 
further period as the Reserve Bank may allow in this behalf, declare such holding to 
the Reserve BUnk in Form I.P.A. 2. The Reserve Bank may issue Hoeaces for holdiag 
the properties subject to the conditions, namely : (a) iBMnie from such property 
would be repatriated to'India through an authorised dealer; and (b) prior approval 
of the Reserve Bank would be obtained for disposing oi inoone from such property 
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fnany mttmer, for tnniferring tuoh property by way of mortgage, lease, 
aetUemeot or otherwise except by way of a lease for a period of less than 5 years. 

Sub-section (3) empowers the Central Government to direct any person 
holding immovable property outside Tndia to sell the whole or any part of it subject 
to such terms and conditions as it may deem fit. Also, the Central Government may 
require the proceeds of such sale to -be received in India through an authorised 
dealer. It may be noted that the Central Government may do these things if it is 
sadsfled that it is necessary or expedient in the public interest so to do. 

AOQ,X7ISinON HOLDING ETC. OF IMMOVABLE PROPERTY IN INDIA 

Restrictloiie of each acqnlsitioii etc (Scctimi 31) : It seems that with a 
view to reducing the scope of drainage of foreign exchange by way of income 
from immovable property and contingent exchange liability by way of repatriation 
of capital which would arise from capital appreciation, this Section has been 
enacted. For the purpose of acquiring or holding or transferring or disposing of 
by way of lease, gift, supplement or otherwise any immovable property situated 
in India, the Section makes it obligatory for certain entities to obtain the previous 
general or special permission of the Reserve Bank. Such entities are (i) a 
person who is not a citizen of India, and (ii) no company (other than a banking 
company) which is not incorporated under any law in force in India, or (iii) no 
company in which the non-resident interest is more than 40%. But this provision 
■hail not apply to the acquisition or transfer of any such property by way of lease 
for the period not exceeding 5 years ; that is, any such acquisition for a period of 
5 years or less is excluded, from the purview of thjs provision. According to the 
Resmwe Bank’s letter No. EC.Co.FCS. 1027/22-74 dated August 7, 1974 in reply 
to the queries posed by the ASSOCHEM vide their letter No. EA/1 8/3094 dated 
May 7. 1974, ’‘(a) Aquisition of immovable property by way of lease for a period 
of d years would not attract the provisions of Section 3l(l ) of the Foreign Exchange 
Regulation Act, 1973. If the lease deed provides for more than one option to 
renew lease for the same period the renewal would continue to be exempt, as it 
would not be for a period exceeding S years, (b) The provisions of Section 31(1) of 
the Act are not attracted in the case of monthly tenancies. Immovable properties 
held on this basis as on 1st January. 1974, should, however, be declared to the 
Rnerve Bank in terms of Section 31(4).” 

According to Circular No. 100C/7S dated March 17, 1975 issued by the 
Madras Chimbar of Commerce and Industries dated March 17, 1975, ”If the 
machinery is lb(ed.on the factory premises in such a way that it cannot be removed 
eaafiy without afiTecting/destroyiiig the factory or the premises where it is fixed or if 
the machinery is permanently fastened to anything attached to the earth, it srill be 
regarded as immovable property for the purposes of Section 31 of the FERA 1973 
and the company’s approval under Section 31 (1) of the Act will be required for 
the acquisition and replacement of such plant and machinery”. In other words, 
acquisition of property by way of fixture to the immovable property already held 
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would be within Ae purview of SectioD 31 and would, therefore, require the permit* 
tion of the Reserve Bank. Alto, any exteottons/adtUtiom to the existing wotfceta* 
quarters are regarded as acquiring frth property within the meaning of Section 31, 
as evident from the Reserve Bonk’s letter No. Co. PCS (iii) /28S/1>76 dated Jannary 
29, 1976, 

According to the ciari&ction issued by the Reserve Bank through their letter 
No, Co, PCS (iii) /71 4/1-76 dated March 10, 1976, “once the company’s application 
for permission under Section 29 (2) (a) or (1) (a) of the FERA 1973 to carry on Its 
existing business (as on Ist January, 1974)/new activity has been approved by the 
Reserve Bank of India that company is not required to obtain its specific permission 
under Section 31 (1) of the Act for acquiring any immovable property (including 
acquisition of immovable property by way of construction on and/or extensions/ 
addiiions to the existing immovable property) which is necessary for/incidental to 
carrying on its permitted activity, as it can then avail of the benefit of (he general 
permission granted by the Reserve Bank’s Notification No. PER A. 2/74-R.B. dated 
Ist January, 1974 If the concerned company has not been granted approval under 
Section 29 (2) (a) or Section 29 (1) (a) of the FERA 1973 that company has to obtain 
Reserve Ban’s prior permission under Section 31(1) of the Act for acquisition of 
any immovable property including accquisition of immovable property by way of 
constructions on and/or additions/extensions to the existing immovable property) 
m India”, 

In order to acquire or hold immovable property in India, a foreign national 
or a foreign company or a company in which non-resident interest is more than 40%, 
has to get the general or special permission of the Reserve Bank under Section 31 
by making an application in Form IPI 1. It is necessary to annex to the application 
autheniticated copy of the draft purchase-deed, draft lease, other agreement or such 
other documentary evidence relating to the acquistion of immovable property in 
question. To tranfer or dispose of immovable properties situate in India by sale, 
mortgage, lease, gift, settlement etc it is necessary to apply in Form IPI 2 for permis- 
sion of the Reserve Bank. A separate form should be used for each immovable 
property. Authenticated copy of the draft, sale* deed, draft lease agreement or ^ch 
other documentary evidence relating to the transfer/disposal of the immovable pro- 
perty in question should accompany the application An application for the permis- 
sion of the Reserve Bank for the sale of tea/coffee rubber estates situated in India 
should be submitted in Form IPI 3 along with the particulars to be furnished by the 
seller in Form IPl 4. Applications in forms IPI 1 and 2 are required to be made in 
duplicate whereas the application in Form IPI 3 needs to be ;nade in quadruplicate. 
These should be accompanied ' y a v al u ati o n r e p o rt in - re s pee t o f th e pr operty in 
question from an approved valuer appointed by the Government under Wealth-tax 
Act. The valuation report diould be comprehensive and indicate the value of each 
of the major usets and the mode of valuation applied in detenniniog the value. 
[Vide Press Note issued by tbe Reserve Baidi of India, Press Relation Section, 
Central office, Bombay, datey October 5, 1974.]. Apjdication for aeqairing, htddiog. 
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traatforring or dicposiag of any Imiaovable property in India by foreign compaidei 
and foreign oitiicnt are to be made in the aforeuid prescribed forms to the Con* 
troller, Exchange Control Department, Reserve Bank of India, Central Office, 
Bomby. [Vide^ress Note issued by the Reserve Bank of India, ProM Rdationi 
Section, Central Office, Bombay, dated 1st January, 1975]. 

In pursuance of Section 31(1) of the Foreign Exchange Regulation Act, 
1973, the Reserve Bank has permitted *‘a compay referred to in that sub-section— 
(a) to acquire or hold any immovable property situated in India, provided that— 
(i) such acquisition or holding of immovable property is necessary for or incidental 
to carrying on by such company of any activity permitted under Section 28 or 
Section 29 of the said Act ; and (ii) such company files a declaration, not later than 
90 days from the date of such acquisition or holding, giving full particulars of the 
transaction as may be required by the Reserve Bank in that regard ; (b) to transfer, 
by way of security for any borrowing permitted under sub-section (7) of Section 26 
of the Act, any such immovable property so acquired or held. 

Provided that the permission granted hereby shall not be available to a 
company, which has been permitted under Section 29 to open a Liaison office to 
post a representative in India*’. [Notification No. FERA 2/47-R.B dated 1st 
January, 1974 as amended up to March 5, 1979], According to Clarification No. 
EC Co. PCS. (iii) 1287/9-79 dated 3rd December, 1979, “it will be in order for a 
person resident in India to recive a rental income from immovable property belong- 
ing to a foreign national residing outside India provided the amount of rentals is 
credited to the noo*residen[ ordinary account of the holder of the property, main* 
tained with a bank authorised to deai in foreign exchange in India within a period 
of 2 months and provided that the properties are held in accordance with Section 
31 of the Act. A non-resident person can open a non*rrsideot account Jointly with 
a person in India. As regards the rules relating to operations of the nonresident 
account, authorised dealer may be consulted for seeking proper guidance”. 

It may be observed from the above-mentioned clarification that a non-resident 
account can also be opened as a joint account with a resident. It may so happen 
that the resident is a first degree relative, i.e., son, brother, uncle, sister, aunt, 
nephew, niece, daughter, father, mother, mother-in-law, father-in-law of the non* 
resident. Such joint accounts can be opened by the authorised dealers themselves. 
If the resident accountholder is not a first degree relative, such joint account can 
be opened only with the prior approval of the Reserve Bank. The resident 
account- holder can be allowed to freely operate the account ; whereas the non- 
resident should continue the operation of account in accordance with such direc- 
tions as the Reserve Bank may issue from time to time iGiapter 27 of the Exchange 
Centrol Manual]. The' resident can also operate on a non-resident account if he 
has obtained a power of attorney in his favour granted by the non-reddent account* 
holder. The holder of tUs power of attorney should operate the account in confor* 
mity with such regnlatiods as the' Reserve Bank may frame from time to time (vide 
Chapter 27 of the Exebage Control Manoa^. 
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Sob>sfedon (4) layi down tbat every penoe end oooiiNiny retond to it 
•nb leotioo (1) holding at the commencement of this Act any hnmovaWe property 
litMte I in Indli shall, before the expiry of s period of 90 days from rooh ecwiBeo> 
cement or sodi further period as the Reserve Bank may allow in thil' behalf, make 
a declaration in Fmm IPI 6 regarding the immovaUe property or propertiee hdd 
by such person or company. [This declaration was originally to be filed within 90 
days as stated above but this period had been extended from time to time. However, 
the Reserve Bank extended this period op to 30th June, 1980 with a warning note 
to the effect that ,*failing which serious view would be taken of the oontrayentkm 
of Section 31 (4) of the said Act. It is further pointed out that no lurtber exten* 
tion of lime will be given for any reasons”.] [Vide Press Release No. 1 14/1970>I0 
dated 31st December, 1979 issued by the Reserve Bank of indie. 

However, it may be noted that even where a declaration under sub-section 
(4) has been made in regard to any immovable property held at the commencement 
of this Act, the permission of the Reserve Bank would be necessary for continuing 
to hold thereafter. It will have been observed that Section 31 speaks of “acquinng 
or holding” ; therefore even In respect of the properties acquired by a person and 
a company mentioned therein prior to the commencement of this Act, he or it 
would need the permission of the Reserve Bank to hold such properties after the 
commencement of the Act. The prohibition that the provisions impose pertains 
to the act of holding immovable property irrespective of whether or not it was held 
before or after the commencement of the Act. Although the iminovable properties 
ocquired prior to the commencement of the Act have to be declared under Section 
31 (4), nevertheless this sub-section does not dispense with the necessity to 
obtain the permission under Section 31 for continuing to hold these propertim. 
But the Reserve Bank bat clarified that the form of declaration under Section 31(4) 
serves as a composite form, namely both a declaration and an application for permis- 
sion to continue to hold immovable property held on 1st January, 1974 and aocor- 
din ly licences under Section 31 would bo issued by it on the basis of such declara- 
tion. [Clarification No. EC Co.FCS. (iii) 4021/9-74 dated November 7, 1974.] 

As regards the assets held by a non-resident. Section II of the Act empowers 
the Reserve Bank to impose certain restrictions on the assets held by a resident 
outside India or a person intending to became resident outside India. The Reserve 
Bank may impose a eoadition that the said assets shall not be ttansferrrd, assigned, 
pieged charged or dealt with in any manner whatsoever except in accordance with 
any general or special permitaion which may be granted conditionally or otherwise 
by the Reserve Bank. The Reserve Bank may impose such emditions as it may 
deem fit to impose in the public interest. In this context, it may be noied : (i) that 

the term “assets'* appearing id .his section refers to movable as well as immovable 

asset ; (10 that the section does not contemplate absolute prohibition but a rastile- 
tioa inasmueh u it only requires the permiwion, whether general or special of the 

Reserve Benk for the purposee mentioned above. When the Reserve Bank leceiveB 

an application for permisalon it makes such enqniiy as to it may deem fit of proper 
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for the parpoM of determinining u to whether or not the permission U to be granted. 
The Reserve Bank shall, prior to the said permission being refused, afford to the 
applicant a lecsonable opportunity to make a representation in this behalf. If no 
eominonication as to the refusal is transmited to the applicant by the Reserve Bahk 
within 90 days of the date of the receipt of the application it shall be presumed 
that the Reserve Bank has accorded the permission. For the purposes of computing 
the aforesaid period of 90 days, the peri^ taken for affording an opportunity to the 
applicant to make a representation has to be excluded. 

Reetricdosu oa pcraoae resident in India assodatiag; themselves 
widi or participating in concerns ontside India (Section Z7) : It has been 
stated earlier in the study paper that Section 19 deals with ‘regulation of 
export' and ‘transfer of securities’ and that notwithstanding anything contained 
in Section 81 of the Companies Act, 1936, no person shall, except with 
general or special permission of the Reserve Bank, acquire, hold, or dispose of any 
foreign security. Now, Section 27 lays down that without prejudice to the above 
restrictions, no person resident in India shall without the previous permission of 
Central Government, in any way associate himself or participate in any concern 
outside India engaged in or intending to engage in, any activity of a trading, com- 
mercial or industrial nature, whether such concern is a body corporate or not. 

This sisetion is intended to regulate foreign investment by Indian residents { 
U does not apply to foreign nationals. It may be noted that the abovementioned 
association or participation may be in any manner including that of a promoter. 
According to the Explanation to the section, it is clear that a person who is merely 
an employee of the concern outside India, shall not by reason of such employment 
only be dMmed to be associating himself with, or participating in, such concern. It 
asiiy, however, be noted that the Explanation does not mean that an effljdoyee can 
jo no case associate with or participate in any manner than being an employee of the 
concern. What it really speaks of is that the mere fact of employment will not be 
taken into account in determining association or participation under the Section. 
The fact of employment by itself would not be treated as conclusive evidence of the 
employee not associating himself with or participating in the concern. For that pur- 
pose, other independent pieces of evidence are required to be led in before it could 
be decided whether a person who is an employee in a concern outside India is associ- 
ting with or participating in that concern in a manner offending the provisions of 
that Section. In such a ease, sole reliance on bis being an employee of the concern 
is neither sufficient oor relevant. Fuiher, the concern in question need not necessa- 
rily be a body corporate ; it may be proprietary or partnership concern as well. 

Under sub-section (2), any person who desires to seek permission as 
aforeaid may make aaupplication to the Central Government in such form, in such 
manner 8o|l containing such particulars as may be prescribed. The forms have 
since been '|pnscribed and the applications for the purpose are required to 
be made in Fmmi PPC-I. Application for permtssioB to continue gssociation or 



participation hat to be made in Form PFC-II. Tbe applkatlmi ia required to i>e 
lobmitted in quadruplicate to the Ministry of Finance, Department of Boonomie 
Affairs, New Delhi- 1 lOOO 1 . In so far as industrial joint ventures ats eoacemed, the 
application has to be submitted to tbe Ministry ^ Commerce, Udyog Bhawan, 
New Delhi- 1 10002. Far permission to appoint ageot/re|wefentativc abr^, the appli- 
cations have to be made in Form OBR-I. Form OBR-II it used for dutkiog appBca- 
tions for permission to establish offices or branches in foreign countries. Contractors 
who intend to submit tenders/offers for oversesas construction contracts should apply 
in Form PEX-1 together with comments of bankers and finanmng participating 
bankers (in form PEX-2 for necessary permission). Form FEX-3 it lued for an undm- 
taking to reimport equipment taken abroad in connection with execution of a con- 
tract ; this form has to be stamped as an agreement in the State in which it is 
executed. 

Vnder sub-section (3). on the receipt of an application referred to in the 
immediately preceding paragraph, the Central Government may, in fact does, iwir^f 
such enquiry as it deems fit ; thereupon, it may either allow such application sub- 
ject to such conditions, if any, as it may think fit to impose or reject the 
According to the proviso to (his sub-section an application is not to be rejected 
before affording to the applicant a reasonable opportunity for making representation 
in the matter. 

Under subsection (4), the Central Government may impose such conditions 
as are, in its opinion, necessary. It may be noted that compliance with such require- 
ment is mandatory. 

Under subsection (5) if any person to whom a permission has been granted 
does not comply with any condition imposed by the Central Government under 
subsection (3) or any requirement directed by' the Reserve Bank under sub-section 
(4) to be complied with, then without prejudice to any other action that may be 
taken under this Act, the Central Government may, by order, revoke the permission 
granted under this section. According to the proviso to this subsection, prior to 
the revocation of its permigsion, the Central Government shall give a reasonable 
opportunity to the person concerned for making a representation m this regard. 

Reatrictiona on the appointment of certain peraona and companiaa 
aa agenta or technical or management adviaera in India (Section 28) : 
Employment of non-residents in India with liability to repatriate 'remunera- 
tion out of India entails loss of foreign exchange resources to the country. More- 
over, such employments prone to generate unhealthy competition amnin ift 
Indian residents. Both these aspects have been taken care ot by this section, in the 
sense that it lays down certain restrictions on the appointment of certamt persons 
and companies as agents or technical or managmuent adisers in Indin. Certain 
provisions have also been enacted and incorporated in this Section to regulate 
the uae of trade marks of non-residents in India by Indian residents for any fficect 
or indirect consideration. 
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It wonld bo ovidoQt from lob-soction (I) tbot Section 28 it tpplictUe to a 
certaia catogoriet ofentitiet. Tbete are— (i) a perton resident outside India 
(wfaedier a cidM of India or not) ; or (ii) a perton who is not a citizen of India 
t«t • re^emln India ; or (iii) a company other than a banking company which is 
inoorporated under any law in force in India ; or (iv) a company in which the non* 
resident inteitst it more than 40% | or (v) a branch of such company. These cate- 
gories of persons have to obtain general or special permiuion of the Reserve Bank 
to do the following acts namely. 

(a) to act or accept appointment at agent in India of any person or com- 
pany. in the trading or commercial transaction of such person or company. It nuy 
be noted that according to the Reserve Bank’s letter No. EC Co. FCS 1383/22-74 
dated September 21. 1974, this alto covers '‘agency agreements under which a 
company incorporated abroad or in which the non resident interest is more than 
40% acts as agent in India for arranging import of goods into India on behalf of 

the importers attract the provisions of Section 28(1) (a) " It may further be 

noted in this context that at per the Reserve Bank's letter No. EC Co. FCS/ 1 583/ 
22*74 dated September 21, 1974 “(i) a foreign company purchasing an item from 
another manufacturer and selling it, whether under its own trade mark or olhewise, 
should obtain the Reserve Bank’s permission under Section 28(1) (a), if the item is 
sold without any ‘processing’ ” ; 

(b) to act or accept appointment as technical or management adviser in 
India of any person or company. It may be noted that according to the Reserve 
Bank’s letter No. EC Co. FCS/ 1027/22*74 dated August 7,1974, “foreign nationals 
who render technical or management advise in India are required to ob'ain the 
Reserve Bank’s permission under Section 28 of the Act irrespective of whether such 
advioa is tender^ to a company in India or abroad’’ ; 

(c) to permit any trade mark (which he or it is entitled to use) to be used 
by any person or company for any direct or indirect consideration. 

8ab*fection (2) renders the appointment without permission of the Reserve 
Bank void. Accordingly, any appointment as an agent or technical or mangement 
adviser or any permission granted for lue of trade mark without the permission of 
the Reserve Bank shall be void. 

As regards the transactions already existing at the commencement of the 
Act, sab*aection (3) provides that even in the case of existing appointment as agent 
or tedmical or management adviser or permission to use trade mark the permission 
of do Reserve Bank sbonid be obtained for its continnance by persons referred to 
in anboeetion (1). Where no such application has been made, the Reserve i U"k 
■ay, aadiffalt-ecction (6), diiiot the person or the company concerned (including 
fcs bnach) (o dedst from saA aedng or appdntment or as the case may be, from 
petndting the use of any andi trade mark on the expity such period as may be 
gpeeUed in the dfcctien. According to the proviso to sab-eeetion (C), no direction 



tkatl be mede tmlen tbe parties wbo may be affected by sodi directioa have been 
given a reasonabie opportunity for making a representation in the matter. By virtue 
of sab*section (7), where any such direction has not been complied with by any 
person or company (inclnding its branch) then, without prejudice to any aetbn 
that may be taken under this Act, the acting, appointment or permission as the case 
may be, shali be void with effect from the expiry of the period specified in the 
direction. 

According to sub section (4), on the receipt of an application under sub- 
section (3), Reserve Bank may, after making such enquiry as it deems fit, either 
allow the application subject to such conditions, if any, as the Reserve Bank nuy 
think fit to impose or reject the application. However, an application cannot be 
rejected unless the parties who are likely to be affected by such rejection have been 
given a reasonable opportunity to make a representation in the matter. 

By virtue of suhrsection (S), if an application hat been rejected under sub- 
section (4), the acting, appointment or permission as the case may be, shall be void 
on the expiry of a period of 90 days or such tither later date as may be specified by 
the Reserve Bank, from the date of receipt by the person or company (including its 
branch) concerned of the communication conveying such rejection. 

Explanation to the Section defines the following terms thus : (a) 'agent* 
Includes any person or company (including its brahch) who or which buys any goods 
with a view to sell such goods before any processing thereof ; (b) ‘company* means 
any body corporate and includes a firm or other association of individuals ; (c) 
‘processing’ means any art or process for processing, preparing or mulfing an 
article by subjecting any material to a manual, mechanical, chemical, electrical or 
any other like operation ; but the term does not include any process incidental or 
ancillary to the completion of a manufactured product such as dividing, pressing, 
compressing, packing, repacking, labelling, relabelling, branding or the adoption of 
any such treatment as is necessary to render such product matketable to the consumer ; 
(d) “technical or management adviser** includes any person or company (inclu ding 
its branch) required to render any technical or management advice even though the 
tendering of such advice is incidental to any other services required to be rendend 
by such person or company. 

In pursuance of Section 28(1) of the FERA 1973, the Reserve Bank has 
permitted “any person not being a citizen of India to accept appointment as techni- 
cal or Management Adviser in India or any person or company : 

Provided that— (i) t^* appointment of such person has been sponsored by 
Canadian Executive Service 6verseas or British Executive Service Overseas ; (ii) 
the appointment of such person is approved by the Department of Indnstiial 
Development, Government of India ; and (Hi) the personjso appointed shall not be 
SMgl^ble to remittance of any foreign exchange out of any monies received Iqr 
Idffl in India** [vide NotificiUioa No. FERA. 46/77-R.B. dated Septembers, 
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1977], Tltai, Bulqeet to the 3 coaditioae above the Res«‘ve Baok has givm tiie 
general permiision to any person not being an Indian citizen, to accept appointment 
as a technical or management adviser in India or any person or company. 

It may be noted that in pursuance of Section 28 (1) of the FERA 1973, the 
Reserve Bank has granted '‘permission to every person and company referred to in 
that subjection and every branch of such company, to permit any trade mark, 
which he or it is entitled to use, to be used by any person or company for any direct 
or indirect consideration, subject to the condition that^fa) such trade mark is to be 
used only in respect of such goods as are intended to te wholly exported outside 
India to countries other than Nepal and Bhutan j (b) before seeking remittance of any 
consideration or any part thereof for having permitted the use of such trade mark, 
the grantor of said permission obtains and furnishes to the Reserve Bank a cei till- 
cate from the auditor of the grantee thereof stating— (i) the brief description, 
quantity and value of the goods covered by the trade mark in respect of the use of 
which remittance is sought ; (ii) the total amount of consideration (direct or indirect) 
paid to the grantor for the use of such trade mark ; (iii) whether the entire conside- 
ration (direct or indirect) given to the grantor was used only in respect of Such goods 
as are intended to be wholly exported outside India to countries other than Nepal and 
Bhutan. Explanation: in this notiiication ‘auditor' means (i) in the case of a 
grantee which is a company, an auditor appointed under the companies Act. 1956 
(1 of 1956), and (ii) in any other case a person qualified to act as auditor of a 
company under the said companies Act, 1956 [Notification No. FERA 27y75-R B. 
dated 19th April, 1975j. 

It may be noted that pursuant to Section 28(1) of the FERA 1973, the 
Reserve Bank has granted vide its letter No. O.S.R. SOS dated the 6th March 1976 
"general permission to every person and company referred to in that sub-iectlon and 
every branch of such company, to permit the trade marks with respect to the items of 
drugs and pesticides and other chemicals used for plant protection set out in the 
acbedule annexed to this letter and which he or it is entitled to use, to be used 6y 
for any direct or indirect consideration. 

The application for permission of the Reserve Bank under Section 28 has 
to be made in quadruplicate in form FNC-4 for acting or accepting appointment as 
agent in India for any person or company ; form FNC-S for acting or accepting 
appointment as technical or management advisor in India for any person or company ; 
and form FNC-6 for the applicant permitting the use of trade marks which he or it is 
entitled to use, by any person or company. 

j^rior petmigtion of the Reserve Bank is required under Section 30 for taking 
eiB|^i||yiBent, etc., in India by nationals of foreign States This Seaion contains 
(cneraliwoTiBions relating to regulation of employment, profession, trade, biisineis 
or ooenpation of foreign nationals in India. It may so happen that a foreign 
national deskes to take up any enqdayment in India or practise any proferelon or 
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tuty on any oecopation, trade or busineit in India. If by reaioa of such arapk^* 
ment or the practiciiing of auch profession or the carrying on such occupation, trade 
or business the foreign national desires to acquire any foreign exchange (such foreign 
exchange being intended to be repatriated out of India) out of the niiopies received 
by him in India, then he must have the previous pennistion of the Reserve Bank. If 
there is no such intension of repatriation of foreign exchange, then the previous 
permiMion of the Reserve Bank will not be necessary. For the purpose of obtainbg 
the aforesaid previous permission, the foreign national has to make an application 
to the Reserve Bank in form EFN*I for taking up employment in India and in form 
EFN-II for practising any profession or carrying on ady occupation, trade or busi* 
ness in India by a foreign national. An application in form EFN-I has to be 
submitted in quadruplicate to the Reserve Bank through prospective employer and 

should be accompanied by (a) a certified copy of the contract (in duplicate) 

giving terms and conditions of employment ; and (b) the applicant’s cunent pass- 
port. If, however, the applicant is in India at the time of completion of form EFN- 
I, his passport should be submitted to the Reserve Bank for verification within 1 S 
days of his arrival in India. An application in form EFN II has to be submitted 
directly to the Reserve Bank in quadruplicate together with the applicant’s current 
passport. If the applicant is not m India at the time of submission of this applica- 
tion, his passport likewise should be submitted to the Reserve Bank for verification 
within the same period of IS days after his arrival in India. If the applicant is a 
national of a Commonwealth country, he too will have to make a declaration in the 
form specified in the 7th Schedule to the Foreign Exchange Regulation Rules, 1974. 
Applications for permission to continue the existing arrangements or to enter into 
new arrangements have to be submitted in the prescribed form as aforesaid to the 
Controller of Foreign Exchange, Control Division, Reserve Bank of India, Central 
Office, Bombay- 1 [vide Press Notes issued by the Reserve Bank of India, Press 
Relations Section, Central Office, dated 3Ist December, 1973]. On the receipt of 
this application, the Reserve Bank may, after making such enquiry as it deems fit, 
allow the application subject to such conditions, if any, as it may think fit to impose 
or reject the application. However, before rejection of the application the applicani 
ought to have ^en given a reasonable opportunity for making a representation in 
the matter. 

This Section is applicable in respect of employment in India on or after 1st 
January, 1974. According to Reserve Bank’s letter No. EC Co. FCS. 1 027/22-74 
dated 7th August, 1974, “this section would be applicable in respect of employment 
taken up in India on or after 1st January, 1974. In the case of foreign nationals 
who had taken up employment in In dia before Ist January, 1974, the pr ovisions of 
Section 30 would be ‘attrv ^ted’ only if the subsisting contract of employment is 
cither renewed or novated by alteration in material terms (with regard to emoluments 
payable etc.) after the commencement of the Act. We may also add that although 
as stated. Section 30 would not apply to employments taken up prior to Ist January, 
1974, the provisions of Section 23 (3) would be attracted if tbe appoiatmeiitt nte 
bald by foreign nationals (since prior to the above date) in tbe capad^ of 



or ibtotgement advisors and accordingly it is necessary for them to apply 
to the office in the prcKribed form before 3ist August, 1974 for permission to 
eontinue to act or hold such appointments.” 

As regards engagements of foreign nationals in India, accordbg to Press 
Release No, 33/1979-80 dated 6th August, 1979, “the procedure governing engage- 
ment of foreign nationals in technical as well as non-technical fields by Indian firms, 
and companies has further been streamlined in order to cut down delays and to 
avoid unnecessary correspondence. As the Government has to take a total view of 
employment of foreign nationals, including the foreign exchange expenditure result- 
ting from such employment, it has been decided tnat the Indian firms and companies 
intending to engage t^ services of foreign technicians may hereafter apply directly 
to the Administrative Ministry of the Government of India even if the period does 
not exceed 12 months. After the Government's approval is obtained by an applicant- 
company, the foreign technicians to be employed in India should submit to the 
Reserve Bank of India application in form EFN-1 through the company for permis- 
sion under Section 30 of the Foreign Exchange Regulation Act. 

here technicians are required to be engaged for periods exceeding in the 
aggregate 12 man-months in connection with the implementation of new industrial 
projects or for expansion of existing industrial projects, the present procedure for 
obtaining package approval from the Administrative Ministry of Government of 
India, for technical services, arrangements covering the entire requirements of the 
projects will continue to be in force. 

The Reserve Bank will continue to deal with applications from industrial 
enterprises desirous of engaging foreign technicians for short periods not exceeding 
3 months for attending to break-downs, overhauling and maintenance of plant and 
machinery imported from abroad, such application has to be made to the concerned 
office of the Exchange Control Department as hitherto.” 

Rcntrictiona on eatablisbment of place of bnainesa in India (Section 
29 ) ; Sub-section (1) imposes certain restrictions on : (a) establishment in India of 
a branch, office or other place of business ; (b) carrying on of any activity of a 
trading, commercial or industrial nature, other than an activity for the carrying on 
of which permission of the Reserve Bank has been obtained under Section 28 ; 
(c) acquiring of the whole or any part of any undertaking in India of any person 
or company carrying on any trade, commerce or industry , (d) purchase of the 
shares in India of any company mentioned in clause (c) above. According to the 
Reserve Bank's letter No. EC Co. FCS 1027/22-74 dated 7th August, 1974, which 
was in reply to an enquiry as to whether a company having a resident representative 
or sales eii|iiUMC stationed at a place in India which is neither the head office nor 
the brancH office to be considered as a place of business in India for purposes of 
Scctleii.29.t0 (h)i '*Siiice the foreign company would be deemed to be carrying on 
eommerdal actMty hi India through ita representative it would have to obtain 
Baok’i parmimion hi taraa of Saation 2$ (2) of the Poreigo Exchange Regulation 



Aet, 1973 to ooatiaae to carry on tbe said actisity**. Thus it is 
ftom this clarification that a company having a resident representative stationed at 
a place in India whi^ is neither its hmd office nor brnneh office, would be deeiwd 
to be carrying on commercial activities in India. *‘lf a company incorporated abroad 
or in which non*reddent interest is more than 40% or any branch of such company 
is required to post a salet engineer for rendering after sales service to its customers, 
tbe company would be deemed to be establishing a place of business in India 
for Bodertakisg tta^iag/coauneicM activity and it will be necessary for it 
to obtain Bank’s permisaioa under Section 29 (1) (a) of the Act. As regards 
the opening of a site ofltee where a foreiga'company is executing contract for ina* 
taliation of plant and machinery, construction oft building etc., it is advised that if 
the company has obtained Reserve Bank’s approval for executing the contract undar 
Section 29 (1) (a) or 29 (2) (a) of the FERA, 1973, as the case may be, a sepaiala 
permission for opening of the site office for the purpose will not be neoniaiy^ 
[Vide letter No. Co. FCS 2757/106>7S dated 10th October, 1975]. It is thus evident 
from this clarification that posting of a sales engineer for rendering after>iales 
services to the customers of the company is regarded as establishing a place of 
business in India. 

Sub>section (1) further provides for the general or special permiuion of the 
Reserve Bank to be obtained for carrying on any of the activities mentioned above. 
Tbe Reserve Bank’s permission in this regard has to be obtained by the following 
categories of persons, viz.— (i) a person resident outside India (whether a citizen of 
India or not) ; or (ii) a person who is not a citizen of India is a resident in India ; 
or (iii) a company (other than a banking company) which is not incorporated under 
any law in force in India ; or (iv) a company in which the non>retident interest ie 
more than 40% ; or (v) any branch of aforesaid company. 

According to Explanation to the Section, a ’company’ has the same meaning 
as in clause (b) of Explanation to Section 28, that is, any body corporate and 
includes a firm or other association of individual. According to the Reserve Baakt' 
letter No. Co. FCS. 2757/i06<7S dated October, 10, 1975, ”if the company haa 
obtained the Reserve Bank’s approvhl for executing the contract under SeMion 
29(1) (a) or Section 29 (2) (a) of FERA, 1973, as the case may be, a separate petw 
mission for opening of the site office for the purpose will not be necessary.” 

In respect of such persons as aforesaid, sub>section (2) says that such 
persons or companies may make an application to the Reserve Bank within a period 
of 6 months from the commencement of the Act (or such period as the Reserve Bgnk 
may allow in this behalf) for permission to oontinue to carry on such activities and 
their establishments. The sttb*seaion alio states that the application may be granted 
or rejected by the Reserve Bank after making doe enquiry and oonsideriBg the re* 
presentation thut may be made in this behalf. It has also been laid down that if 
the application is rejected by the Reserve Bank, then snob persons or companiee 
must discontinue their activities and dose down their establishment within 90 days 
of the rejection of their spplication or within such time at may be given to them 



the fteienre Bank. Further, where a person or company is required to make the 
application for permission to continue its activities of establishments but makes no 
application, the Reserve Bank can call upon such person or company to discontinue 
its activities and to close down their establishments ; but before any such order is 
the Reserve Bank has to give a reasonable opportunity to the parties affected 
to "fire representation in the matter. 

An application for permission under this Section shall be made in quadrup- 
licate in the prescribed forms, viz., FNC-1 for undertaking in India of an activity of 
trading, commercial or industrial nature or for establishing in India a branch/ofilce 
or other place of business for carrying on such activities (a composite application 
should be submitted for all the items of manufacture/activities to be undertaken by 
the applicant) : FNC-2 for acquiring the whole or any part of an undertaking in 
India of any person or company carrying on trade, commerce or industry j FNC-3 
for purchase of shares in India of any company for carrying on trade, commerce or 
industry ; FNC-7 for carrying on in India an activity of trade, commerce or industrial 
nature, or for establishing in India a branch office or other place of business for 
carrying on such activity or for continuing the establishment of such a branch/office 
etc., ; FNC-8 for continuing to hold shares in India of any company carrying on 
trade, commerce or industry (this form to be completed by companies incorpora- 
ted abroad or in which non-resident is more than 40%— a composite application to 
be submitted for all the shares held by the applicant) ; FNC-9 for continuing to 
hold shares in India of any company carrying on trade, commerce or industry (this 
form to be completed by individuals including Indian nationals resident outside 
India and foreign citizens resident in India— a composite application to be submitted 
for all shares held by the applicant) 5 FNC-1 0 for establishing an office or posting a 
representative in India by an overseas company for carrying on liaison activity. 

The Central Government has issued certain guidelines for administering 
Section 29 of the FERA, as well as clarification and amplification to the guidelines. 
Ibese guidelines are suggestive of the policy to be followed by the Reserve Bank 
in dealing with applications made to it under Section 29. They do not, however, 
eiempt any company falling within the purview of this Section from complying with 
its provisions [Reserve Bank’s letter No. EC. Co.FCS 1583/22-74 dated 25th Septem- 
ber, 1974]. 

The guidelines mentioned above apply to : (a) Indian companies having more 
40 ^ foreign holdings, and (b) branches of foreign companies operating in 
India. It may be noted that these guidelines do not govern non-resident of Indian 
origin who have been allowed by the Government of India to invest in India on a 
specific condition that neither the capital nor profits/dividends will be allowed to be 
repatriated A probe into guidelines would reveal that they classify all the compa- 
nies into 5 broad catHlories on the basis of their activities. These categories ate— 
(i) indostrial activities, (ii) trading activities, tiii) other specified activities, (Iv) air- 
liMs and flipping companies, and (v) miscellaneous. The companies have been 
farther eutiHassified under some of these 5 categories. The first category of com- 
panies based on tbs industrial activitiea- has 4 sub-categories of companies, viz., 
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(t) oompaniet engiged In the prodnotlon of items ipedfled in Appendix f of Indn** 
trial Licencing Policy, February 1973 or engaged in a predominently export>oriented 
industry (mioimum exports being 60% of total production) ; (b) companies having 
an industrial licence after February, 1970 for manufacturing in the production of 
Items specified in Appendix I of the Industrial Licmicing Policy, 1^73 or engaged in 
predominently export-oriented industry (minimum exports being 60% of the total 
production) j (c) companies having a valid industrial licence and engaged in pro* 
duction of items not specified in Appendix I of the Industrial Licencing Policy, 1973, 
but engage in the manufacturing activities which need sophisticated technology ; 
(d) companies engaged in other manufacturing activies. 

Under the second category of companies based on trading activities, there 
are two sub-categories of companies, namely— (a) companies engaged predominen- 
tly in internal trading and commercial activities ; and (b) manufacturing companies 
i.e., companies engaged in trading activities in respect of products not manufac- 
tured by them. 

Companies falling under the third category based on other specified activi* 
ties are again sub-classified into companies engaged in : (a) construction activities, 
(b) plantation activities, (c) consultancy work by technical and engineering consul- 
Unts and by non technical consultants and (d) by manufacturing companies engaged 
in consultancy work. 

The guidelines contemplate conversion of branch of foreign companies, save 
and except airlines and shipping companies, into Indian companies in terms of the 
Government policy with a minimum Indian equity participation of 26% and with 
a maximum of 74% foreign equity shareholdings. This is however subjected to two 
exceptions. Foreign equity of more than 74% may be allowed in the following two 

cases, namely (i) 100% export oriented units depending on the merits of each 

case, and (ii) airlines and shipping companies based on reciprocity. The percentage 
of foreign equity holding between 40% and 74% has to be determinined only by the 
Reserve Bank judging from the merits of each case, e.g,, developing expertise, skills or 
facilities (distribution net work etc.) not readily available indigenously and export 
contribution etc. The Reserve Bank is also at liberty to fix the period over which such 
percentage is to be reached. In the matter of according fresh approvals to the cases 
as per the guidelines, due consideration is also given to other relevant aspects like 
research And developmental programme initiated by the indian company and stipu- 
lations regarding transferability of technology from the foreign collaborators to the 
Indian company, sub-licencing of technology, acquistion of raw-materials and 
components from the foreign collaborators and existing regulation in respect of the 
patent law etc. According to the guidelines, Indian companies with 40% foreign 
shareholding and branche'' of foreign companies may continue their existing activi* 
ties after increasing within the specified period Indian participation to- not less than 
26% of the equity of the company (in the case of branches after converting them- 
selves into Indian companies), should they be engaged in production of items speci- 
fied in Appendix 1 of the Indpstrial Licencing Policy qf 1973 or engaged in a predo- 
mineetly export-oriented industry or enga^d in manufacturing of other activities 
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which need sophiiticftted technology or tpedeUeed dtUlt or tre oagaged in tea plea- 
tation activiiiM. AU other companiet, be they engaged in manofactoriag or trying 
companiu, have to bring down foreign thareboiding to the level of 40%. However, 
the principle of redpocity governs the functioning of the branches of airUnes and 
shipping companies operating in India. The guidelines also stipulate that if a com* 
pany ii engaged in multi-activity operations then a total view shall be taken of all 
the activities in which a company is engaged while considering the question of 
allowing it to carry on business. The proportion of output covered by Appendix I of 
the Industrial Licencing Policy of 1973 and those falling outside the ambit of this 
will be a material consideration. If activities outside Appendix I constitute only a 
minor part of the total activities of the companies (not exceeding 25% of the ex- 
factory value of the annual production or Rs. Scrores whichever is less) then it 
shall be allowed to continue on the basis of existing approvals provided Indian 
participation is not less than 26% of the equity of the company. 

If a company is engaged in production of items specified in Appendix 1 of 
Industrial Licencing policy or if it is engaged in export-oriented industry, then it 
will be subject to dilution formula as and when they come up for expansion. It may 
be recapitulated that predominently export-oriented industry is one of which 
minimum export is 6Q% of its total production. According to letter No. 14/1/79 
EF(INU) dated February 8. 197P issued by the Government of India, Ministry of 
of Finance (Department of Economic Affairs), “weight can be given only for direct 
export undertaken by companies in India in deciding the level of non-resident 
interest,....*’ 

According to the Reserve Bank’s letter No. EC Co. FCS 1027/22-74 dated 
7th August, 1974, “for the purpose of determining whether the applicant-company’s 
activity predominently is export-oriented or not, the total production of all items 
produced by it would be taken into account. The value of the company’s exports 
should not be less than 60% of the total ex-factory cost, less excise duty (if any), 
of its annual production as clarified by the cost accountant (in practice).” 

According to the clarification and amplification of items for administering 
Section 29 of Foreign Exchange Regulation Act, 1973, (a) if the activities of a 
company under Appendix I combined with activities requiring sophisticated techno- 
logy and exports, accounted for not less than 7S% of the annual turnover, such a 
company would be allowed to continue its activities subject to the condition that 
it would increase Indian participation within a specified period, to not less than 
26% of the equity of the capital ; (b) if the activities of a company under Appendix 
1 together with activities requiring sophisticated technology and exports account for 
not less than 60% of the total turnover, such a company will be allowed to continue 
itsactivities,.subject tothe condition that it will increase within a period, Indian 
participalioillo not less than 49% of the equity of the company. In such ca«es. a 
condition n^uld be stipulated that the company concerned should undertake to 
export a minimum of 10% of its total annual turnover within a period of 2 years 
commencing from the date of approval Qf the Reserve Bank ; (c) if the exports of a 



company accoont for more than 40% of the total aannal tnnover, rach a company 
will be allowed to continue its activities subject to the condition that it will increaae, 
within a specified period, Indian participation to not less than 49% of the eqnity 
the company. '' 

The Departmeat of Science and Technology la consulted when the companies 
ODgaged in manufacturing activities requiring sophisticated technology make an 
application in this regard. All relevant aspects like import substitution and impact 
on economy are given due weightage on. Fresh foreign equity participation is not 
granted to companies predominently engaged in internal trading and commercial 
activities. Such predominently engaged companies as well as companies which ate 
engaged in manufacturing activities not specified in Appendix I of the Industrial 
Licencing Policy, 1973 and which do not require any sophisticated technology, will 
have an option either to reduce their foreign equity holding to 40% or to covert 
themselves into predominently manufacturing companies in the areas specified in 
Appendix I of the Industrial Licencing policy, 1973, or as the case may be, to engage 
themselves in predominently export-oriented industries. If these conditions are not 
acceptable to the company, it is allowed to wind up its business. 

In the interest of consumers, a manufacturing company may be allowed to 
carry on internal trading in essential or associate products or to develop ancillaries. 
But the articles so traded should functionally pertain to the company’s main manu- 
facturing activities and constitute relatively a small portion of the overall activities 
not exceeding 2S% of the ex-factory value of the annual production or Rs. 5 crores 
whichever is less]. However, for the purpose of internal trade, the company will 
not be allowed to use its trade mark or brand names in respect of the products not 
manufactured by it. Manufacturing companies may also be allowed to act as 
consultants in these areas in which they have developed specialisation. But the com- 
panies predominently engaged in trading and manufacturing activities cannot avail 
themselves of this facility. 

The Reserve Bank, through its Press Note dated 28th November, 1974, 
granted “general exemption to companies incorporated in India, in which the non- 
resident interest does not exceed 74% of their total equity capital, from the opera- 
tions of the provisions of Section 29(2) of the Foreign Exchange Regulation Act, 

1973. Under this section, it will be recalled, all companies (other than banking 
companies) which are incorporated abroad, or in which the non resident interest is 
more then 40%, as well as branches of such companies, are required to obtain the 
permission of the Reserve Bank to continue their trading, commercial or industrial 
activities in India which they have heen carrying on since prior to 1st January, 

1974. The exemption now granted is, however, applkaUe only in the case of foUow- 
tng categories of oompauies which have been granted lioenoes after February 1970 
onder the Indnstrim (Devdopmeat and Rqaiation) Aet, 1951 1 oompanies engaged 
tasshmnfy in the production of items qiedfied in Appendix j to the Indntrial 
Licence pohoy. 1973. Export-oriented eompanies the annnal average ea-factory 
oom (eadodbig excise duty payMMe) of whose prodaett exported dnriag the last 3 
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ymn to placet outtide India (other than Nepal and Bhutan) U not lets than 60% of 
the total ex-factory coat of annual production. The companies so exempted are 
required to file a declaration with the Reserve Bank in the prescribed form before 
February 24, 1975. 

Pursuant to Section 29(1) of the FERA, 1973 the Reserve Bank, through 
its Notification No. FERA 22/74-R.B. dated January 11, 1974, has granted “general 
permission to shipping companies which are not incorporated in India and which 
do not have a branch office or other place of business in India, to carry on in Indta 
through their local agents and subject to the other provisions of the said Act and 
of any rules, directions or orders made thereunder, their normal commercial activi- 
ties like transportation of goods and passengers, and collection of freight charges 
and fares”. 

Restriction on settlement etc. (Section 24) : This section has sought to 
control, regulate, prohibit payments or remittances in favour of non-resident in 
pursuance of any settlement of property by sale as well as by gift, without the 
general or special permission of the Reserve Bank. It may be noted that a settlement 
is an instrument by which the interest in the immovable or moveable property is 
disposed of or agreed to be disposed of and which may affect devolution of succes- 
live interest in such property. Settlement may be of two types, viz., testamentary 
and non-testamentary. The testamentary type of settlement would be trusts created 
by will or its codicil. As a result of this section, no person resident in India can 
create a trust in favour of a non-resident residing in territories other than the noti- 
fied territories, without the permission of the Reserve Bank. According to the pro- 
viso to this section, any settlement or gift or any power exercised without the permi- 
ssion of the the Reserve Bank shall not be invalid merely on the ground that such 
permission has not been obtained. By virtue of Notification No. FERA. 13;74- 
R.B. dated Ist January, 1974 as amended up to May 21. 1979, issued by the 
Reserve Bank of India, “the prohibition imposed by that section (Section 24) shall 
not apply to the making of any settlement or gift of any property outside India by - 
any foreign citizen resident in India but not permanently resident therein.” 

Certain Proviaiona as to Companies (Section 26) | Subsection (1) has 
bestowed vital powers on the Central Government or the Reserve Bank with a view 
to regulating and controlling certain foreign companies. Such companies are those 
which are mentioned in Explanation I. Sub-section (1) will apply to the foreign com- 
panies if they fulfil the following conditions, viz.— (a) if such company is cmtrolled 
by persons resident in India, i.e., if such non-resident interest is 49% or less ; or (b) 
if the company is such that more than one-half of the sums which, on its liquidation, 
would be receivable by, or for the benefit of, persons resident in India ; or (c) if the 
ooppanyis inch thatmore that one-halfofthe assets which on liquidation thereof 
Iftold be Bipilable for distribution after the payment to the creditors would be 
iwelsable directly or iudirectly by, or for the benefit of, persons resident in India ; 
or (d) if the company is such that more than one-half of the interest payable on its 
:|o8i» or dividends payable on itt preference or oidhtary share cajiitd is reodvable 
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tiy or for the benefit of penenvicskieiit in Indie. Thew companiee at afoicwid 
are known u foreign companiee. According to Explanation 11, where the identity 
of the persona by whom or for whose benefit any sum, assets, interest or dividends 
are directly or indirectly receivable depends on the exercise, by any person resident 
in India, of a power vested in him in that behalf, such sum, assets, interests 
dividends are for the purpose of clause (b) of Explanation I, be deemed 
to be receivable directly or indirectly by or for the benefit of persons resident in 
India. According to Explanation III, “non-resident interest" signfies participa- 
tion in the share capital by, or entitlement to the distributable profits of, any 
individual or company resident ontside India, or any company not incorporated 
under any law in force in India, or any branch of such company whether resident 
outside India or not ; further, this definition is also applicable to the provisions as 
contained in Sections 28, 29 and 31. 

From the definition of "person resident in India", as contained in Section 
2(p), it is clear that an Indian national migrating abroad will be regarded as a person 
resident outside India, that is, as a non-resident. Accordingly, if such non-resident 
person holds any shares in a company, such shareholding will be regarded as non- 
resident holding both legally and technically ; such share-holdings have to be taken 
into consideration while reckoning "non-resident interest” for the purpose of 
administration of Sections 26, 28, 29 and 31. According to the clarification regarding 
definition of non-resident shareholding under this Act issued by the Oovernment of 
India vide their letter No 1/22/75 FF(INLI) dated January 5, 1978, "it has been 
decided that the Reserve Bank of India could take a liberal view, administratively in 
such cates and give its clearance for the purposes of Sections 26(7), 28, 29 and 31 
of the Act. In other words, for purposes of these sections and for reckoning non- 
resident interest, the Reserve Bank of India would exclude the shares held by Indian 
national who might have migrated abroad.” However, the companies have to 
report such changes in the status of Indian shareholders. According to the Reserve 
Bank’sletter No. EC Co. FCS. 1767/22-80 dated February 18, 1980, "the Reserve 
Bank of India would be prepared to grant general permission under Sections 26(7), 
28, 29, and 31 of the Foregn Exchange Regulation Act, 1973, provided -(a) the 
non-resident shareholdings which enjoy the facility of repatriation/remittance of 
capital and dividends do not exceed 40% of the total paid up capital of the com- 
pany ; and (b) the entire non-resident interest in excess of 40% consists of shares 
held by non-residents of Indian natiionality/origin on non-repatriation basis, that U, 
without any right of repatriation of the capital invested in such shares or the divi- 
dend income accruing thereon. In order to minimise references to the Reserve Bank 
consequent upon any changes in the shareholdings of the type referred to at (b) 
above after the grant of general per missi o n , theReaeryc Bank qfj[ndia would con- 
sider fixing a reasonable ceil., g on such shareholdings on the merits of each case 
so that the general permission continues to remain valid so long as the limits 
so fixed is not exceeded. Accordingly, companies concerned may please be advised 
to approach to Reserve Bank for grant of general permission refened to above 
giving relevant details of the resident and non-resident shareholdings, ’ 



26 


Sab-iection (2) should he reed without prejudice to the generality o( nih* - 
section (1) because it merely sets out what the notice required to be issued under 
sub-section (1) may contain, and is merely illustrative. This sub-section states that 
by notice theperson in authority of such company may be required : (i) to furnish 
either to the Central Government or to the Reserve Bank particulars of its assets 
and business as may be specified in the notice ; (ii) to sell or procure the sale of any 
foreign exchange through any authorised dealer, the only condition being that the 
order or notice can only be issued in respect of foreign exchange which such com- 
pany is entitled to deal with ; (iii) to declare and pay such dividend as may be 
stated in the notice ; (iv) to release any of its assets in such manner as may be 
stated in the notice ; (v) to refrain from selling or transfering or doing anything which 
affects the company’s rights or powers in relation to any instruments or securities 
mentioned in the notice. Thus, sub-section (1) read with sub-section (2) empowers 
the Central Government or the Reserve Bank to require a foreign company to the 
above-mentioned S things. 

To enforce compliance with any of the aforesaid requirements by the 
foreign company, the Central Government or the Reserve Bank has the discretion 
to tender a notice in writing to any person resident in India mentioning therein that 
it desires the specified requirements to be complied with by the company ; also the 
Central Government or the Reserve Bank may direct that person to do or refrain 
from doing any act which will - (a) cause the foreign company to comply with such 
requirements or, (b) remove any obstacle or render it in any respect more probable 
so that the foreign company ean comply with the aforementioned requirements. 

According to a clarification issued by the Reserve Bank of India vide letter 
No. EC. Co. PCS 4273/22-78 dated May 24, 1918, “it is clarified that on a recent 
review of the policy followed by the Reserve Bank in this regard, it has been decided 
to relax the restriction on declaration of dividend on merits of each case provided 
the FERA company has submitted to the Reserve Bank its firm and concrete dilute 
proposals for dilution of foreign equity to the required level. In fact, this restric- 
tion has already been relaxed in the case of some FERA companies. It may Be 
mentioned in this connection that the restriction that EERA company shall not 
declare and pay any dividend till the required level of non-resident interest is 
achieved in accordance with the Bank's directive under FERA, 1973, has been 
imposed by the Bank at the time of granting extension of time beyond the original 
time limit of one or two years allowed for dilution of foraign equity. In terms of 
Reserve Bank’s directives. FERA companies are required to submit to Bank their 
firm and concrete proposal for bringing down their non-resident interest to the 
specified level within a period of three months from the date of receipt of Reserve 
Bank’s communication. If, therefore, the FERA company has submitted its dilative 
proposals, and taken other necessary steps in time and also been earnest to comply 
with the Bank’s dilution within the stippled time, the need for extension of time 
and consequent imposition of, the condition in relation to' decUratiop and. payment of 
dividend would not have normally arisen.’’ 



Aocordfeg to 8o^«ceti0ni (3), (4), (S) «a4 (6) « pwioa iMident in India ii atio 
required to tecure the general or veehd pemliiioa of the Reierve Bank for the 
following purpose!, viz., 

(a) For increuing noo>resideot interest in any business outside India to 
more than 49%. Thus, suthsection (3) prohibits any person resident In India and 
having 51% or more interest in any business outside India from doing any act 
whereby his interest in the said baainest is reduced and whereby the interest of the 
non-resident becomes more than “49%. If lueh an eventuality arises and becomes 
essential to do what has been prehibltedi general or specie! permission would be* 
come necessary } 

(b) For transfering or creating any interert in any bustness in India to, or 
in favour of, a person or company to which Section 29(1) of the Act applies. In 
other words, sub-section (5) provides that no person resident in India, shall transfer 
any interest in a business in India, or create any such interest in such business, to or 
in favour of : (i) a person resident outside India (whether a citizen of India or not) ; 
(ii) a person who is not a citizen of India but is resident in India : (iii) a company 
(other a banking company) which is not incorporated under any lew in force in India; 
and (iv) a company (other than a bauking company) in which the non-tMident 
interest is more than 40% ; 

(c) For giving any guarantee in respect of any debt, obligation or other 
liability of a person resident outside India or of a noo'-resident. According to 
Reserve Bank’s Notification No. FERA 16/74-R.B. dated 11th January, I974t the 
Reserve Bank, pursuant to Section 26 (6) of the FERA, 1973, has given a teneral 
permission to “(a) authorised dealers, subject to such restrictions at may be imposed 
by the Resesve Bank from time to time, (i) to give guarantees in favour of persons 
resident in India in respect of any debt or other obligation or liability of persons 
resident ouiside India, (ii) to give performance bonds or guarantees (incindiog those 
in lieu of earnest money) in favour of overseas buyers on account of 6ofta fide ex- 
ports made from India ; (b) firms and companies resident in India to give guarantees 
to Income-tax Officers and other authorities under the Income-tax Act, 1961 (4) of 
1961), in respect of taxes due by nationals of foreign States in employ of such firms 
or companies.’’ Through Notification No, 3S/76-R.B. dated 10th April, 1976, the 
Reserve Bank has also granted general permission to "shipping agents to give, in 
respect of any debt or other obligation or liability of theii foreign shipping princi* 
pals, guarantee in favour of any officer or other authority appointed or constituted 
under— (a) the Income-tax Act, 1961 (43 of 1961) ; (b) the Customs Act, 1962 (52 
of 1962} ; (c) The Major Port Trusts Act, 1963 (38 of 1963) ; (d) any other Ceatnl 
or State Act.’* 

(d) For Icndiz.' or depositing any money to cuy foreign coutrolied oompu* 
aies/firmi. Sttb-sectlou (7) provides that oo paeion raeident in lodia shall: (I) lend aqy 
money or (ii) deposit auy money with any firm or company (other than a bauUng oom* 
pany) in which the non-resident interest is more then 40%. It further states that sbeh 
a firm or company shall not borrow money from a person resident in Indie; alto that 
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(Dch flm or company ahall not accept any deporit of money from « fieaott seaideat 
in India except with the general or special permissioo of the Thus, the ia 
now also east on the non-resident borrower to obtain the perminion of the Bank. In 
parsuance of Section 26 (7), the Reserve Bank has granted general perminioo with 
reepeet to inch flitn or company for : *'(i) the making of any lecurity deposit by any 
employee of such firm or company and the acceptance of such deposit by such film 
or company ; (ii) the making of any payments (whether by way of advance or other- 
wim) to such firm or company, by purchasing, selling or other agents in the course 
of* or for the purpose of, the bosinels of such firm or company, or against orders for 
foeds, properties or services and the acceptance of such payments by such firm or 
eompany ; (iii) the lending of any money to, or the making of any deposit with, 
sneh firm or company, as has been permitted under clause (i) or clause (ii), to 
borrow money or, as the case may be, to accept deposits.” [Notification No. 
FERA 17/74-R.B. dated 11th January, 1974]. 

A firm or company (other than a banking company) having non-resident 
interest of more than 40% is prohibited, except with the general or special 
permission of the Reserve Bank from borrowing or accepting a deposit of any money 
from a person resident in India. According to the clarification of the Reserve Bank 
vide their letter No. EC. Co. PCS. 1 27/22/74 dated 7tb August, 1974, "a foreign 
company intending to sell the land or any immovable property In India owned by it 
shoiM obtain prior permiuion of the Reserve Bank to dispose of the property in 
terms of Section 31 of the Foreign Exchange Regulation Act, 1973. in case prior 
permission has been obtained under Section 31 of the Act, it would be in order for 
the company to accept deposit in connection with the sale of the property. As 
regards the acceptance of security deposits from vendors and other contractors, 
prior permission of the Reserve Bank will be necessary under Section 26 (7) of the 
PERA, 1973.” 

If a person intends to lend money to, or make a deposit with, a firm or 
company at aforesaid, he would do^well to satisfy himself that the firm or the 
company concerned has been permitted to borrow money or accept deposits. An - 
application for permission to obtain or to grant loans/overdrafts has to be made in 
FormL.O.V. 1. An application for permission to accept deposits is to be made in 
Form L.O.V. 2. "Firms/companies of the kind referred to, intending to borrow 
from any bank authorised to deal in foreign exchange in India are required to 
submit the application in the prescribed form to the bank concerned. Where, how- 
ever they propose to borrow from other sources or to accept deposits from residents 
la ladia, the registered/head/principal office the flrm/company should make an appli- 
oatSBA in the prescribed form direct to the office of the Reserve Bank within whose 
JawsdictiBO the applicant's ofiice is situated. The prescribed application forms can 
Iw iMaiaad from any office of the Reserve Bank or any bank autborisad to deal in 
fiKaMpaaachaoge.” [Press Note dated January 14, 1974 iisiwd by the Rsearvf Bank 
aliiadia.1 
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securities whether for cash or otherwise, and includes th: capitalisation 
of profits or reserves for the purpose of converting partly paid-up shares 
into fully paid’up shares or increasing the par value of shares already 
issued. 

(c) Private Company : It means a Private Company as defined in Section 
3(lKiii) of the Companies Act. 
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(d) Prospectus : Protpectni metos any proapectns, notice, circulars, adm* 
tiaements or other document inviting offers from the public for the 
subscription or purchase of any securities of a company. 

(e) Securities : This term means any of the following instrnments issued, or 
to be issued, or created or to be created, by or for the benefit of the 
company, viz., (i) shares, stocks and bonds ; (ti) debentures ; 
(iii) mortgage deeds, instruments of pawn, pledge or hypothecation and 
any other instruments, creating or evidencing a charge or lien on the 
asset of the commny; and (ivj instruments acknowledging loan to or 
indebtedness of the company and guaranteed by a third party or entered 
into jointly with a third party. 

if) States : The word means the territories of India to which this Act 
extends. 

Sob*section (2) of Section 2 provides that any reference in this Act to offering 
securities to the public has to be construed as including a reference to 
offering them to any section of the public, whether selected as members, 
debenturesholders or holders of any other securities of the company concerned or 
as clients of the person issuing any prospectus in relation to such securities, or 
•elected in any other manner. However, according to the proviso to this 
sub-section, this provision must not be taken as requiring any offer to be treated 
as made to the public if it can properly be regarded, in all circumstances, as 
not being calculated to result directly or indirectly in the securities becoming 
available for the subscription or purchase by persons other than those receiving 
the offer, or otherwise at being a domestic concern of the persons making or 
receiving it. 

Control over issue of capital : It has been stated in the introductory part that 
the Capital Issues (Control) Act is designed to provide for control over issues of 
capital. For the purpose of exercise of this control over issue of capital. Section 
3 provides that no company incorporated in the States shall, except with the eon- 
sent of the Central Oovernment, make an issue of capital outside the States. 
Fmther no company whether or not incorporated in the States shall, except with 
the consent of tho Central Government, do the following things : namely— ~ 

(a) Make an issue of capital in the States; 

(b) Mske in the States any public offer of securities for sale; 

(c) Renew or postpone the date of maturity or repayment of any security 
maturing for payment in the States. 

Thus these provisions enable the Central Oovernment indirectly to exercise 
its control by preventing these acts from being done without the consent of the 
Central Government. 

On the receipt of the application for the purpose, the Central Government 
may make an order according recognition to the issue of capital made or to be 
made outside the States by a company not incorporated in the States [Sub- 
section (3)]. 
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Tbe Ceatral Goveroment may qualify any oonient or recofnition accorded 
by it Older Sob-iectioii (2) or Sub-wctioo (5) with such cooditiont, whether for 
imnedtate or future fulfilment, as it may think fit to impoM; and where a com* 
paay acts in pursuance of such consent or recognition, it has to comj^y with 
the terms oi conditions so imposed [Sob section (4)]. 

If any application for consent or recognition of the Central Government 
under any of the provisions of Section 3 is refused then ihe Central Government 
will be under an obligation, upon the request of the applicant, to communicate to 
him in writing the reasons for such refusal [Sub-section (h)]. 

The Central Government is at liberty to revoke at any time the consent or 
recognition accorded under any of the provision of Section 3. Also where such 
consent or recognition has been qualified with any conditions, tbe Central 
Government has the discretion to vary all or any of those conditions. But before 
this revocation, or as the case may be, variance, the concerned company has got 
to be afibrded a reasonable opportunity of showing the cause why such order 
should not be made [Sub-section (6) together the proviso] 

In a case where an order has been made under sub-section (6), the Central 
Government must, upon the request of the company concerned, communicate to 
It in writing the reasons for such order [Sub-section (7)]. 

Even in the matter of advertisements, the Central Government indirectly 
exercises control over a company, as would be evideot from the provisions of 
Section 4. According to the Section, a person cannot circulate any offer, being 
a public ofier, in the States for the subscription, or purchase of any securities 
without the consent or recognition being obtained from the Central Government 
for issuing or creating such securities and withdut a statement being made to that 
effect in the offer. Further, a company shall not circulate any offer, being an 
offer to existing holders of the securities of that company or to existing holders 
of the securities of any other company specified in the offer, in the States for the 
subscription or purchase of any securities of such company unless recognition 
hu been accorded by the Central Government under this Act to the issue or 
creation of such securities and a statement has been made to that effect in the 
offer. Again, no person shall, without the consent of the Ceatral Government, 
circulate any offer, being a public offer, in the States for the sale of any securities 
issued or created with the consent or recognition of the Ceatral Government if 
such issue or creation was made by a private company or if the order according 
consent or recognition contained a condition that the securities should be privately 
subscribed. 

Pnrdasc and Sale of Scenrities : Even in the matter of purchase and sale of 
securities the Central Government's consent and recognition has got to be 
obtained as aforesaid. By Section 5 a person is debarrd from accepting or giving 
any consideration for any securities in respect of an issue of capital made or pro- 
posed to be made in tbe Sta. :s or elsewhere unless the consent or recognition of 
the Central Government has been accorded to such issue of capital. Likewise, a 
person is debarrd from selling or purchasing or otherwise transferring or 
accepting transfer of any securities issued by a company in respect of any issue 
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of capital made after the 7tb May, 1943 in the Statei or elsewhere unleu indi 
issue has been made with the consent or recognition of the Central Govemment. 

Ceatral Goremnent’i power to exempt and to ceedonc centriTeatieei : Section 
6 empowers the Central Government to provide, by general order, for the grant* 
ing of exemption from all or any of the provisions of Sections 3, 4 A S. This 
general order has to be notified in the Official Gazette- 

In so far as contraventions are concerned, the Section likewise empowers the 
Central Government to condone the contraventions of any of the provisions of 
Section 3 or Section 4 or Section S. On the making of such order, the provisions 
of this Act shall have effect as though an exemption had beta granted as 
aforesaid in resp^ of the thing done or permitted to be done in cowtravention of 
Section 3 or Section 4 or Section 5, as the case may be. 

Power to eall for iafomiation : By virtue of Section 7 the Central Govern* 
raent may authorise any officer in this behalf for certain specific purposes. These 
purposes are ti) to enquire into the correctness of any statement made in an appH* 
cation for coasent or recognition of the Central Govt, to an issue of capital; 
or (ii) to ascertain whether or not the requirements of any condition 'attached to 
an order according such consent or recognition have been complied with; or (iii) 
to obtain particulars as to the total capital issued; or (iv) for any other purpose 
of the Act. For any of these purposes, the authorised person may require any 
company or any officer of the company to submit and furnish to him within such 
time as niav be specified in the requisition, such accounts, books or other 
documents and such information as he may reasonably think necessary. It may 
be noted that every Registrar of Companies has been authorised by the Central 
Government to exercise within the limits of his jurisdiction the power specified in 
Section 7. 

However, by virtue of Section 9, person who obtains any information in 
terms of this Act shall not othetwise than in connection with the execution of the 
provisions of this Act or of any order made in pursuance thereof, disclose 
that information to any other person except with the Central Government’s 
permission. 

False Statements : When complying with any requisition under Section 7 
discussed above) or when making any application for the consent or recognition 
to an issue of capital, a person must not give any information or make any state* 
ment which be knows, or has reasonable cause to believe, to be false or not true 
in any material particular. 

Power to delegate fonctloa : The Central Government may, by order direct 
that any power or duty which by or under any of the preceding provisions of this 
Act is conferred or imposed on the Central Government shall in such circum* 
stances and under such conditions, if any. as may be specified in the direction, be 
exercised or discharged by any officer, subordinate to that Government 
(Section 10). 

Under Section 11. the Central Government shall, ^ notification in the Offi* 
cial Gazette, constitute au Advisory Committee. The Committee shall consist of 
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not more thna 5 membcri aad my from time to time refer to it fcr advice any 
•och matteri vhini out of the admiaiitratioa of thii Act aa the CmitraJ Covera* 
meat may thiah fit. 

Power to make Rriee : The Central Oovemtnent hai asesmed power to mafcff 
Rules. Under Section 12, it may make rules for carrying out the porpoae of this 
Act and in particular for the levy of fees on applications made to the Ctatral 
Government for its consent. All rules made under this Section shall be laid for 
not less than 30 days before each House of Parliament as soon as possible after 
they are made and shall be subject to such modifications as Parliament may mak e 
during the session in which they are so laid or the session immediately following. 

Penalties (Section 13) : Whosoever contravenes or attempts to contravene 
any of the provisions of this Act or of any order made therenntter shall be punish* 
able with imprisonment for a term which nay extend to one year or with fine or 
with both. If. however, the defaulter punishable uader tbit Section is a company 
or other body corporate, then every Director, Manager, Secretary or other Officer 
thereof shall be guilty of such offence. However, such Director, Manager etc., 
may absolve himself from the offence if he proves : (i) that the offence was cem- 
mitted without his knowledge; or (ii) that he exercised all due diligence to prevent 
this commission. 

As regards the burden of proof, where a person is prosecuted for the contra- 
vention of any provision of this Act or of any order made thereunder which pro- 
hibits him from doing an act without the consent or permission of any authority, 
he will have to prove that he had the requisite consent or permission. In other 
words, the burden of proof on the offender (Section 14). 

Protection of action taken under the Act (Section IS) : No suit, prosecution 
or other legal proceedings shall lie against any person for anything in good faith 
done or intended to be done under this Act or any rule or order made thereunder. 

THE CAPITAL ISSUES (EXEMPTION) ORDER, lfi9 

It may be recapitulated that by virtue of Section 6 of the Capital Issues 
Control Act, 1947. the Central Oovernment is empowered to provide for granting 
of exemption from all or any of the provisions of Section 3, 4 and 5. In exercise 
of this power the Central Government has made the order under the name and 
style of the Capital Issues (Exemption) Order, 1969. 

Interpretation : In this Order unless the context otherwise requires : 

(a) ‘Act’ means the Capital Issues (Control) Act: 

(b) ‘Banking Institution* means any institution carrying on the business of 
the banking to which tht Banking Regulation Act 1919 applies whether 
fully or partially; 

(c) ‘Consideration involved’ means— 

(i) in relation t ' the issue of securities without a nominal wlut the 
amount to be raised by the issue of securities, and in the case of 
securities with u normal value, the sum of the total uominal valve and 
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(d) 

(e) 


?L*cnbSg w tE’ securU^T may be called n^n to pay ; and 


entrance fee or other payment which the person 


(it) in relation to the borrowing of money, the amount of money to be 
borrowed. 


‘Insurance company’ means any insurer being a company which may be 
wound-up under the Companies Act, 1956; 

‘flanking company’, ‘insurer’ and ‘provident society’ shall have the 
meanings respectively assigned to them in Section 5(c) of the Banking 
Regulation Act and Section 2 9) and 65(1) of the Insurance Act, 1938; 


(f) Words and expressions used in this order and not defined but defined in 
the Act shall have the meanings respectively assigned to them in the Act. 


List of Exempted Issocs of Securities under the Order 1969 from the PravislaM of 
Sectiou 3 , 4 aid 5 of the Capital Issues (Control) Act. 

(1) Under Clause 3, subject to Clause 9 of the Order the following issues 
of securiiies irrespective of the value of consideration involved, by the under- 
mentioned categories of companies shall be exempted : 

(a) a private company as defined in Seotion 3(l)(iii) of the Companies Act, 

1 956 and which is not registered under 26 of the MRTP Act; 

(b) a Government Company as defined in Section 617 of the Companies Act, 
provided that no portion of the issue of securities is made to the general 
public: 

(c) a banking company or an insurance company or a provident Society 
incorporated as a company; provided that if the total issue of capital in 
a period of 365 days exceeds Rs. 50 lakhs, the companies mentioned 
above shall, as soon as the issue has been made, send a report thereon in 
duplicate, to the Controller of Capital Issues to the extent applicable, in 
the prescribed Form 1. This report has to be followed by reports as on 
31st March, .^Oih June, 30th September, and 31st December until the 
securities have been got fully paid-up, together with a copy of the audi- 
tied and published balance sheet immediately after the securities have 
been fully paid up. 

2. Further, under clause 4 the following issues by public limited companies 
and private companies registered under Section 26 of the MRTP Act are 
exempted : 

(a) the issue of securities by a comp in> other than one registered under 
Section 26 of the MRTP Act and all transactions relating thereto, if the 
value of the consideration involved in any previous issue of securities 
made by such company within 1 2 months immediately preening such ^ 
issue, does not exaed Rs 50 lakhs This limit has reference to the total 
value of all the issues and transactions during any period of 12 months 
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but not to the value of each individual issue or transaction or to any part 
thereof, or to the value of consideratioB received from any lingle party; 

(b) the issue of securities for the purpose of sub'i^ividiBg any securities into 
securities of any small denomination or consolidating any securities into 
securities of any large denomination. However, in either case, the 
transaction must not involve any increase in the total value of the paid- 
up capital of the company and that the securities sub-divided or consoli- 
dated are of the same kind; 

(c) the issue of securities in case where— (i) an amalgamation of two or 
more companies (other than banking companies) hat been notified by the 
Central Government by an order under Section 396 of the Companies 
Act; or (ii) an amalgamation of banking' companies has been approved 
by the RBI. under Section 44A of the Banking Regulation Act and the 
total paid-up capital of the amalgamated company has not exceeded the 
total paid-up capital of the amalgamating companies; 

(d) the loans granted or debentures taken up or bonds or promissory notes 
issued by the Central Government, a State Government and various 
financial institutions. The term ‘debenture’ includes any debenture 
which is. at the option of the holder, convertible into equity capital of 
the issuing company by virtue of a condition contained in the issue of 
such debenture to any institution mentioned herein ; 

(e) the guarantee given by 1,0. B.I , I.F.C., Central Government Or a Slate 
Government, Export- Import Board of India, or any other guarantee 
given or furnished by any other body or institution ; 

(f) the issue and acceptance of securities, other than debentures, being an 
issue made by a company in the ordinary couise of its business and 
solely for the purpose of that business, to a banking institution or 
its nominee in respect of advances or overdrafts or guarantees granted 
or furnished by such banking institution ; 

(g) instrument executed by Central or State Government guaranteeing 
advances or overdrafts or guaranteeing the payments due to a banking 
institution arising out of any guarantee furnished by that banking 
institution ; 

(h) the issue and acceptance of debentures being an issue made to banking 
institution or its nominee, if the total value of such debentures together 
with the value of any previous issue of such debentures within 12 
months immediately preceding such issue does not exceed Rs. SO lakhs. 

(0 third party guarantee in respect of (d) and (f) above. 

(j) charge made under '"ining leases in favour of lessors charging the 
assets of a company for the due payment of rents and royalities reserved 
by the lease instrument- 
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3. UnderiilaHseS, the issue of iccuritics, other thaa debeDtures, for tobsI- 
deratioD excccdinf Rs. 30 lakhs proposed to be made by a tympany 
ding a company registered under ^tion 26 of the MR TP Act but iBcludt n|^ a 
Government company as defined in Section 617 of the Companies Act, 1956), 
which proposes to make an offer of the securities to the public by prospectiu 
shall be exeonpted from the provisioas of Sections 3, 4 and 5 of the Act, inis 
exemption would be available only on the fulfilment of the following condi- 
tions, nemely — 


(i) That the issue does not comprise or include preference shares carrying 
rights of participation over and above the fixed ainount or an amount 
calculated at a fixed rate in the profits or conversion into equity shares 
or debentures carrying right of conversion into equity shares or payable 
to bearer. 


(ii) That as a result of the proposed issue, the equity of the company is 
less than one half of its debt. ‘Uebt’ includes all borrowings repayable 
not earlier than 5 years from the date of borrowing (whether 
debentures, loans or deferred payment including interest thereon for the 
purchase of capital equipment) and preference shares redeemable not 
later than 12 years from the date of issue. ‘Equity’ includes paid-up 
equity share capital, share premium, free reserves, irredeemable 
preference shares and preference shares redeemable not earlier than 
12 years from the date of issue; 

(iii) That as a result of the proposed issue, the total paid-up preference 
shares capital will not be more than ]/3rd of the total paid up equity 
share capital; 

(iv) That where the securities issued by the company, or a part thereof, is 
for the purpose of taking over an existing business or assets, the take- 
over is effected at the book value of such business or asset ; 

(v) That where a public company is formed on conversion of a private 
company or for taking over the business of a partnership or a pro- 
prietorship, or an association of persons, the consideration for issue of 
securities by the public company (to the shareholders of such private 
company or to the members of such partnership, proprietorship or an 
association of persons, as the case may be,) for taking over the same as a 
going business and any part of the assets of such private company, 
parinership, proprietorship or an association of persons does not exceed 
the book value of the net assets so taken over of the private company, 
partnership, proprietorship or an association of persons. In other 
words, the consideration paid for the conversion or take-over through 
the issue of security should not exceed the book value of net assets 
taken over of the aforesaid entities. Further, it should be ensured that 
any part of the assets of such entities docs also not exceed book value 
of the net assets taken over ; 
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(vi) Tbftt BO aeourities «i« bawd ia coaaidtratioa of revjdBOtloa of aaaeta 
or creatioa of aay lataagibk or fietitiovt aaaeta; 

(vii) That the iasoe price of the aocaritiea to be iaaoed ia at par aot at a 
premium or diaoount. 

(viii) That offer ctf aecuritiea for public subacriptioB iaauch aa to make the 
aecurities dibble for listiag oa a recognised sto<^ exchange; 

(ix) The rate of dividend on preference shares does not exceed the rate 
notified by the Central Oovemraent from time to time as applicable to 
such securities and the timing of the offer of securities proposed to 
be issued in conformity with the directions notified by the Central 
Government at the beginning of each calendar year; 

(x) That where the issue of equity capital involves an offer for subscription 
by the public for the first time, the value of equity capital subscribed 
privately by the promoters, directors and their friends is not less than 
15%, of the total issued equity capital, if it does not exceed Rs- 1 crore, 
12^%, if it does not exceed Rs. 2 crores and 10%, if it is in excess of 
Rs. 2 crores. 

(xi) That in public offer of shares, no reservation is to be made in favour of 
any person or class of persons except with the prior approval of the 
Controller of Capital Issues; 

(xii) That if the consideration for the issue of securities is proposed to be got 
fully paid-up by making calls, such calls shall be made on a uniform 
basis on all securities falling under the same class and completed within 
a period of 5 years from the date of the offer : 

Provided further that — 

(i) a company satisfying the criteria under the above proviso [i e. (i) to 
(xii)] shall file with the Controller of Capital Issues a statement of its 
capital issue proposals in the form specified in the Schedule annexed to 
the Capital Issues (Application for consent) Rules, 1966, notified under 
No. G S.R. 600 dated 29th March, 1966 together with the enclosures 
mentioned therein, except the treasury challan at least 30 days before 
a prospectus is issued, a statement in lieu of prospectus is filed or any 
offer relating to vl.e whole or part of the issue is made; 

(ii) the company shall obtain an acknowledgment in Form II as specified in 
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the Schedule aanexed to this Order duly signed by the CoatroUer of 
Capital Issues or au officer authorised by him in this behalf; 

(iii) the company shall state in a prominent place in its prospectus or state- 
ment in lieu of prospectus or letter of offer to its shareholders, as the 
case may be, that the issue of securities is being made in terms of the 
provisions of this Order; 

(iv) as soon as the issue of capital has been made, a report thereon is seat in 
duplicate to the Controller of Capital Issue, to the extent applicable in 
Form I as specified in the Schedule annexed to this order, to be followed 
by reports as on 31st March, 30th June, 30th September and the 3 1st 
December until the securities have been got fully paid up together with 
the copy of the audited and published balance-sheet immediately after 
the securities have been fully paid up. 

Schedrie : The Schedule and Form referred to above are appended below ; 

FORM 1 

Report to be sent in duplicate to the Controller of Capital lasnes 

1 . Name of the company — 

2. Amount of issue- (i) Equity shares Rs (ii) Preference 

Shares Rs (iii) Debentures Rs (iv) Loans, etc. 

Rs 

3. Issue made by the Company— 

Type of issue Date of Issue Amount Type of 

Security 

(a) “Rights” issue other than Bonus 

(b) Firm allotments 

(c) Offer to the public by prospectus 

(d) Loans, eto^. 

4. Amount underwritten 

Name of the underwriter Type of security Amount 

underwritten 
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5. Ai^lications received ia reqwct of <^er of sham mde to the geawal 
public by prospectus (two copies which should be eadosed) alder iteai 

’ 3(c) above aad the result of suoscriptiou. 

Kind of No. of No. ^ Aiiiowf* s/ 
security application shares subscription 

(i) Applications received in 
respMt of offer to the 

public 

(ii) Applications rejected 

(iii) Valid applications consi- 
dered from the public 

for allotment 

(iv) Allotments made in res* 

pect of (iii) above 

(v) Allotments to under- 
writers under underwriting 
obligations other than 

firm allotment 

6. [Issues taken up and or allotments made for the period under reports; 

Particulars of allotment Date(s) of Equity Preference Debentures 
allotment shares shares 

subscribed! subscribed! paid-up 

paid-up 

(i) ‘‘Right shares other 
than Bonus shares. 

(a) Existing residents. 

(b) Existing non-resi* 
dents. 


SUB-TOTAL 


(ii) Firm allotments. 

(a) Foreign collabora- 
tors 

(b) Promoters, direc- 
tors, their friends 
and relatives 

(c) Financial institu- 
tions 

(d) Central and State 
Governments 

(e) Brokers and under- 
writers other than 
item (iii)(a) below 

(f) Existing sharehol- 
ders and others 


SUB-TOTAL 
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(iii) Allotneat of ibaru 

offered to tlie fenertl 

public by prospectus* 

(t) Directors 

(b) Financial InsUtu* 
tioo (names of the 
financial institu- 
tions) 

(c) Central and State 
Governments 

(d) Underwriters under 
underwriting obli* 
gation 

(e) Cost registered 
under the Compa- 
nies Act 

(f) General public 
Grand Total (i). (ii) and (iii) 


(iv) Loan Capital 

Date of creation of charge on the assets and amount of charge. 


7. Total capital raised up to 
the end of this report 


Subscribed Paid-up Debentures, 

Loans of 


Equity shares 
Preference shares 


Signature of the person 
submitting the report 

Note (i) The reports arc to be made in respect of capital issued, in 
accordance with the Statement of proposals. The reports should be filed at the 
end of each of quarter as at 3 1 St March, 30th June. 30th September, and 31st 
December, until the capital has been fully Subscribed and paid-up (ii) A copy of 
the balance-sheet and Profit and Loss Account of the accounting year in which 
the capital has been fully subscribed and paid-up, should be filed Subsequent 
reports, however, need not be sent if the capital issued has been fully subscribed 
and paid-up. Subsequent to the filing of the Balance-Sheet and Profit and Loss 
Account no report need be sent. 



II 


To 


FORM II 
AdMwrkifirt 


Subject 

Dear Sir/Gentlemea, 

I »m directed to acknowledge receipt of tlie Statcmeat of pro^ali of 

Messrs ..-in regard to the proposed issue of securities of the 

value of Rs (Rupees ) in the form of equity/preferenoe 

shares/secured loans under the authority of the Capital Issues (Exemption) 
Order, 1969. 

1 am to invite attention of the company to items Gii) and (iv) of the second 
proviso to clause 5 of the Capital Issues (Exemption) Order, 1969« and to request 
that the company may ensure due compliance of the requirements mentioned 
therein, namely : 

(i) in any prospectus or letter of offer, the company may disclose that the 
issue is being made in terms of the CapiUd Issues (Exemption) Order- 
1969; and 

(ii) that after the issue, reports of the subscriptions to the scheme offered 
may be made within the stipulated date at the prescribed intervals of the 
subscription to the securities offered. 


Controller of Capital Issues 
Notification No. S.O. 559, dated 1st Feb., 1969. 

In pursuance of sub-clause (ix) of clause 5 of the Capital Issues (Exemption) 
Order, 1969, published with the notification of the Government of India in the 
Ministry of Finance (Department of Economic Affairs) No. S.O. 558, dated the 
1st February, 1969, the Central Government hereby notifies the following rates 
for the purposes of the said sub-clause, namely — 

(1) the rate of dividend on preference shares to be issued under the autho* 
rity of the said Order shall not exceed 9.5 per cent per annum (free of 
company's tax but subject to deduction of taxes at prescribed rates); 

(2) the rate of interest on debentures, bonds, etc., to be issued under the 
authority of the said order shall not exceed 7.75 per cent per annum. 

Notification No. S.O. 560, dated 1st February, 1969. 

In pursuance of sub-clause (ix) of clause 5 of the Cartel Issues (Exemption) 
Order, 1969 published with the Notification of the Government of India in the 
Ministry of Finance (Department of Economic Affairs) No. S.O. 558, dated the 
1st February, 1969, the Central Government hmeby directs that during the 



14 


calendar year 1969, no offer of securities of a nominal value of Rs. 250 l^hs or 
above (exclusive of the amounts to be subscribed by the Government and non* 
residents) by a public limited company shall be made or kept open dunaf the 
period the 1st June to 3 Ist August (both days inclusive) without ot^ining the 
prior permission of the Central Government as to the timing of the offer. 

Exemption of pablic offer for sale of certain securities from certain proviaions 
of the Act (Clause 6) : The following securities arc exempt from the provisions 
of Section 4 of the Act in so far as such provisions relate to any documents 
publicly offering for sale namely : 

(a) Any security issued in the State before 17th May, 1943 ; 

(b) Any security issued outside the State before that date, being a sewrity 
of a class of which no further issue has been made after that date by or 
on behalf of the same company without the consent or recognition of 
the Central Government. 

Exemption of certaia securities, the issue of which have beea regularised 
(Clause 7) ; The following securities are exempt from the provisions of Section 
5 (2) of the Act, namely : 

(a) Vhe securities, the issue of which has involved a contravention of 
Section 3 (1),'(2) and (3) or Section 4 of the Act, if such contravention 
has been condoned under the piovisions of Section 6 (2) of the Act ; 

(b) Any security transferred by the operation of the law of inheritance or 
succession or by the decree of a competent Court. 

Cbfificatioa (Clause 9) : It has been clarified that all issues of securities not 
covered by this Order and, in particular, the following issues of securities are 
not exempt from the provisions of Sections 3, 4 and 5 of the Act, namely 

(i) Bonus issues as referred to in Clause 8 (1) of this Order by any 
company whatsoever — Private Company, Banking and Insurance 
Company, Government Company and Public Company ~ irrespective of 
the amount of consideration involved ; 

(it) Issue of Preference shares carrying participating or conversion rights ; 

(iii) Issue of securities by Private Limited Company in which an amount 
exceeding 20?'o is subscribed by a Public Company or Companies ; 

(iv) Issue of debentures carrying conversion right other than those 
mentioned in sub-clause (iv) of Clause 4 or.issue of debentures not 
payable to registered holders ; 

(v) Issue of securities at a premium or discount ; 

(vi) Issue of securities involving relaxation of any or all the conditions 
mentioued in Clause 5 above. 
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Ssriif (Cltwe 8) : The provitioBi contained in the Cs|Mta] Issues 
(Exemption) Order, 1969 shall not : 

(i) api^y to any issue of securities irresipective'of the amount involving the 
capitalisation of profits or reserves for the purpose of issuing additional 
capital or conversion of partly paid-up shares into fully paid-up shares 
or for the increase of the paid-up value or par value of shares already 
issued by any company private or public including a banking company 
or an insurance company or a provident society incorporated as a 
company ; 

(ii) affect or be deemed to affect the power of the Central Government to 
modify in the public interest any proposal for the issue of securities by a 
public company desiring to avail itself of the exemption under this 
Order ; 

(iii) be deemed to exempt any public company from obtaining the consent of 
the Central Government under the Act in respect of issues of all 
securities, the terms of which, for whatever reasons, do not satisfy the 
provisions of Clause 5. 

THE CAPITAL ISSUES (APPUCATION FOR CONSENT) RULES, 1966 

It has been stated earlier in the Study Paper that the Central Government 
has assumed under Section 12 of the Capital Issues (Control) Act, 1947 the power 
of making Rules for carrying out the purpose of this Act and in particular for the 
levy of fees on application made to the Central Government for its consent. In 
exercise of this power the Central Government has since made the following 
rules : 

A^licatiou for issue of Capital TRule 31 : All applications for the issue of 
capital under the Act other than the securities exempted from the provisions of 
Sections 3 4 and S of the Act by the Capital Issues (Exemption) Order 1969, 
have to be made to the Controller of Capital Issues, Ministry of Finance, 
New Delhi, in consoimnce with the requirements laid down in the questionnaire 
specified in Schedule A annexed to this Rule in the case of issue of securities 
other than bonus shares and in Schedule B annexed to these rules in the case of 
ronus shares. (For these schedules students may refer to the Guide to the 
Companies Act by A. Ramaiya 10th Edition, 1984]. 

Feea payable w applicatlea (Rule 4) : Every application under these rules 
for consent for issue of capital upto the value specified hereunder : 

(a) For each application for — Rs. 100 
consent upto and including 

Rs 10 lakhs. 

(b) For each application exceeding — Rs. 100 for the first Rs. 10 lakhs + 

Rs. 10 lakhs. additional amount of Rs. 100 for 

every increase of 10 lakhs of rupees 
or put thereof, subject to a 
maximum limit of Rs. 1 ,500 
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The amount of fee hat to be tendered to the Office of the Controller of 
Capital Issues, in the form of a Demand Draft on the State Bank, Central 
Secretariate Branch, New Delhi in favour of the Controller of Capital Itsues* 
Ministry of Finance, New Delhi. The Demand Draft must be crossed as 
‘account pay only’. Under Rule 6 such application must not be entertained if it 
is not accompanied by sufficient proof of the payment of the fee mentioned in 
Rule 4. 

Coatents of Application (Rnie 5) : The aforesaid application must include a 
request asking for — 

(i) the consent of the Central Government to the issue of capital under the 
provision of the Act ; 

(ii) any alteration in the terms and conditions of a consent previously given 
by the Central Government to any extension of the period of validity 
for which such consent was given ; 

(iii) the regulation of issue of any capital made without prior consent of the 
Central Government ; 

(iv) the consent of the Central Government under the Act in respect of any 
matter not specifically mentioned in any of the foregoing clauses of this 
Rule. 


The following is the list of certain guidelines issued by the Controller of 
Capital Issues. 


I. Guidelines for Issue of Fresh Share Capital : Under the Capital Issues 
(Control) Act, 1947 all companies whose issue of share capital is not specifically 
excluded by the Capital Issues (Exemption) Order, 1969, arc required to obtain 
the approval of the Controller of Capital Issues in the form of a letter of 
acknowledgment or a consent The guidelines for the examination of issue of 
Snare Capital other than Bonus Shares are indicated below for the guidance of 
such companies : 


(1) All applications should be submitted to the Controller of Capital Issues 
in the prescribed form duly accompanied by a Demand Draft (in favour 

SBI, Central Secretariat 

Branch) for fees payable under the Act. 


( 2 ) 

( 3 ) 


^e applications should be accompanied by a true copy of the Industrial 
Licence, wherever necessary, or registration with the Director General, 
Technical Development, for the project. 


A realistic estimate of the project cost will be furnished together with 
!u <P*^**^*^. ? . of finance. In respect of finant^l assistance from 
the financial intitutions, cop es of their letters indica^g their participa* 
tion in the finanang of the capital cost should be forwarded. 


(4) Where issue of substantial amount, is proposed to be made or where 
luting IS a requirement of the financial institutions providing a aMf tgp r**, 
the company should have the shares issued to the public and listed in 
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oae or more recofoized Stock Exchanges except in case of listed 
cofBpany where it is proposed to issue as “Right Shares'*> 

(5) Where the issue of equity capital involves an offer for subscripition by 
the public for the first time, the value of equity capital, subscribed 
privately by the promoters, directors and their friends shall not be less 
than fifteen percent of the total issued equity capital, if it does not 
exceed one crore of rupees, twelve and a half per cent, if it does not 
exc^ two crores of rupees and ten per cent, if it is in excess of two 
crores of rupees. 

(6) Ordinarily issue of shares for consideration other than cash is not per* 
mitted. In excptional cases where the parties desire that sh^es 
should be allowed in lieu of the assets transferred, detailed information 
in regard to the valuation of such assets together with the copies 
of necessary valuation reports be furnished. 

(7) Incase of companies registered under the M R.T.P. Act. they are 
advised to ensure that the requisite approval under the M.R.T.P. Act 
has been obtoined before making an application to the Controller of 
Capital Issues. 

(8) To finance the Capital cost of the project, the capital structure should 
be such that an equity debt ratio of 1:2 is considered fair and reason* 
able. In case of capital intensive industries, a higher equity debt ratio 
can be considered on merits of each case, 

(9) An equity preference ratio of 3:1 is normally permitted. 

(10) The rate of dividend on preference shares should be within the ceiling 
as notified by the Controller of Capital issues from time to time. * 

(11) No premium is allowed in respect of a new company making its first 
issue of shares. 

(12) There should be satisfactory underwriting arrangements in respect of 
new issues and the names of underwriters together with the amounts 
underwritten should be indicated in the application, except in case of 
''Right Shares”. 

(13) No company is expected to make an allotment of shares to non resident 
except with the prior approval in writing of the Government of India or 
Reserve Bank of India and a copy of such approval should be attached 
to the application if the shares are proposed to be allotted to non- 
residents. 

(14) If any firm allotment is intended to be be given in favour of the public 
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imtitatioM. tte particalars Hereof tkouid be fvfaa^ed tbe 
spfrfieettoB. 

(15) Aoy arranfeaMit retched by the coaiptay or commitment made prior 
to the issue of capita) whidi has a sifaificant impact on the capital cost 
estimate or the capital structure of the ooaapany the same may be 
disclosed along with the applicatioB. 

(16) A certificate duly signed by the Secretary and/or Director of the com- 
pany stating that the information furnished is complete and correct be 
annexed to the application. Similarly, a certificate from tiie Auditors 
of the company stating that the information in the appl’cation has been 
verified by them and is found to be true and correct to the best of their 
knowledge and information, be furnished. 

Addttlaaal GoMeltaea 

(17) An official press release says that companies before making an applica- 
tion to the Controller of Capital Issues for issue of right shares shall give 
in a letter to the existing shareholders detailed information ns to how 
they propose to utilise the additional money and give some broad ideas 
of the future earning after the investment of such additional capital. 
This information will enable the shareholders to decide well in advance 
whether they should subscribe or not to the right issue [Press Note by 
the Ministry of Finance, Department of Economic Affairs issued by the 
Controller of Capital Issues on 13 8.76]. 

II GaidtUnes fer issue of banw shares— Bevised. (As Bevised on 8th Aagnst 1981) 

Under the Capital Issues (Control) Act, 1947, all companies are required to 
obtain the approval of the Controller of Capital Issues for issue of bonus shares. 
Detailed guidelines for the examination of bonus issue proposals were last pub- 
lished in November 1975 The Govemment, having reviewed the present gnsde- 
lines, revised them in certain respects. The salient features of the revised 
gnidetiiies are given bdow : -t- 

<i) The residual reserves nfter the proposed capitalisation to be maiaUiiKd 
htt been raised from 33. 1/3 per cent to 40 per cent of the increased 
paid-up caiMtal. 

(ii) 30 per cent of the average profits before tax of the company for the pre- 
vious three years should yield a rate of dividend on the expanded capiul 
bnse of the company at 10 per cent instead of 9 per cent as was the 
case prior to the revision. 

(iii) Instead of the three timing tests now followed, it has been decided that 
the company should make a further application for issue of bonus shares 
only after 36 months have elapsed from the date of sanction by the 
Government of an earlier bonus issue by the company, if any. Applica- 
tion for issue of bonus shares should also be made within one month of 
announcoment of bonus by the Board of Directors of the company. 
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(iv) The comiMUiies miking bonus imoe proposal skill produce Mtisfactory 
evidence that they have not default^ in lekpect of payment of s^tut^ 
dues of the employees, su^ as oontribntion to provident fond, gratuity, 
bonus etc. 

(v) In a case where there is a default in the payment of term-loans out* 
standing to any public financial institution, the company proposing the 
bonus issue shall produce a no-ohjection letter from the concerned 
financial institution in respect of fte proposed bonus issue. 

The revised guidelines are reproduced bdow : — 

I. There should be a provision in the Articles of Association of the com- 
pany for capitalisation of reserves etc-, if not, the company shonld pro- 
duce a Resolution passed at the General Body meeting making provi- 
sions in the articles of Association for capitalisation. 

2 Consequent to the issue of Bonus shares if the subscribed and paid-up 
capital exceeds the authorised capital, a Resolution passed at the Gene- 
ral Body Meeting in respect of increase in the authorised capital is 
necessary. 

3. The company should furnish a Resolution passed at General Body 
meeting for bonus issue before an application is made to the Controller 
of Capital Issues. In the General Body Resolution the management’s 
intention regarding the rate of dividend to be declared in the year 
immediately after the bonus issue should be indicated. 

4. The bonus issue is permitted to be made out of free reserves built out 
of the genuine profits or share premium collected in cash only. 

5. Reserves created by revaluation of fixed assets are not permitted to be 
capitalised. 

6. Development Rebate Reserve/Investment Allowance Reserve considered 
as free reserve for the purpose of calculation of residual reserves test. 

7. All contingent liabilities disclosed in the Audited Account which have 
bearing on the net profits, shall be taken into account in the calculation 
of the minimum residual reserves. 

8. The residual reserves after the proposed capitalisation should be at least 
40 per cent of the increased paid-up capital. 

9. 30 per cent of the average profits before tax of the company for the 
previous three years should yield a rate of dividend on the expanded 
capital base of the company at 10%. 

10. Declaration of bonus issue in lieu of dividend is not allowed. 

II. The company may make a further application for issue of bonus shares 
only after 36 months from the date of sanction by the Govt, of no 
earlier bonus issue, if any. 
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12. Bonus issues are not permitted unless the partly oaid diares If any 
existingi are made fully paid-up. 

13. No bonus issue will be permitted if there is sufficient reason to betieve 
that the company has defaulted in respect of the payment of statutory 
dues of the employees such as contribution of provident fund* gratuity> 
bonus, etc. 

14. Capital Reserves appearing in the Balance Sheets of the companies as a 
result of revaluation of assets or without accrual of cash resources will 
neither be allowed to be capitalised nor taken into account in the com- 
putation of the residual reserves of 40% for the purpose of bonus 
issue. 

15. At any one time the total amount permitted to be capitalised for 
issue of bonus shares out of free reserves shall not exceed the total 
amount of paid-up equity capital of the company. 

16. Applications for issue of bonus shares should be made within one month 
of the bonus announcement by the Board of Directors of the company. 

17. In cases where there is any default in the payment of any term loans 
outstanding to any public financial institutions a no- objection letter from 
that institution in respect of the issue of bonus shares should be fur- 
nished by the companies concerned with the bonus issue application. 

All applications for bonus issue should be signed by a person not below the 
rank of Director/Secretary together with a certificate as follows : 

I, Sbti in my capacity as 

solemnly affirm that the facts stated above arc 

true to the best of knowledge and nothing has been withheld. 

Signature 

Name m Capital Letter 


Principal officer of the company. 

A certificate from the Auditors of the company in the proforma as under 
shall also be furnished 

'*We have verified the information furnished by the company for issue of 
bonus shares and find the same as correct. We also certify that we have 
received all the information required by us for verification. 

We hereby certify that the proposal contained in the application for the 
issue of bonus shares meets all the requirements of the bonus guidelines, 
including the guidelines contained in paragraphs 8. 9, 11 & 13 in force 
issued by the Government in this regard according to the information fur* 
nisbed to us and to the best of our knowledge.” 
made auuv .. , < 

flalo.jYoOem Signature. 

Auditors, 
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ni. CMMiaet Iw Imm i ctw rtw e a hy f Mi e ItaiteA cmh^mIm. 

Thew gttideliaes are issued in supersession of the guidelines issued by 
Ooveroment on the 27th October, 1980. 

1. Jpplieidfillty : The guidelines ‘will apply to issue of secured convertible 
as well as non-convertible debentures by public listed companies. 

2. Objects of Issue : The object of the issue can be either ^ to raise long- 
term funds for the financing of any expansion or diversification project 
or to augment the long-term resources of the company for working 
capital requirements, 

3. Quantum of Issue : The amount of issue of debentures in the case of 
working capital requirements shall not exceed 20 per cent of the gross 
current assets, loans and advances-* The amount of issue of (febentures 
for project financing will be considered on the basis of the approvals of 
the scheme of finance by the financial institutions/Government under the 
provisions of the M R.T.P. Act, etc. 

4. Debt-Equity ratio : The debt*equity ratio, including the proposed 
debenture issue shall not normally exceed 2:1. For this purpose — 

‘debt* will mean all term loans, debentures and bonds with an 
initial maturity period of five years or m3re, including interest 
accrued thereon It also includes all deferred payment liabilities 
but it does not include short-term banks borrowings and advances, 
unsecured deposits or loans from the public, shareholders and 
employees, and unsecured loans or deposits from others. It should 
also include the proposed debenture issue. 

'Equity’ will mean paid-up share capital including preference capital 
and free reserves. 

Note : 1. The computations under guidelines 3 and 4 mentioned 
above will be based on the latest available audited 
Balance sheet of the company. 

2. A relaxation in the norm of debt-equity ratio of 2:1 will 
be considered favourably for capital intensive projects 
such as fertilisers, petro-chemicals, cement, paper, ship- 
ping, etc. 

5. Irterest rate : In the case of convertible debentures the rate of interest 
shSil not exceed 13.5% per annum. In the case of non-convertible 
debentures the rate of interest shall not exceed 15% per annum. 

6. Period of Redemption : The debentures shall not be redeemable before 
the expiry of a ^riou of seven years. 

7. Price at the time of Redemption : A premium up to 5% of the face value 
can be allowed at the time of redemption in the case of non-converfible 
debentures only.. 
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8. The ftce value of the debentures will’ordinerily be Rs. 100 endi. 

9. The debentures shall be listed on the Stock Exchange, 

10. Only secured debentures will be permitted for issue to the public. 

11 The issue ofdebentures shall be underwritten. A relaxation is permit- 
ted in this regard if the Controller of Capital Issues is otherwise satisfied 
that the issues need not be underwritten. 

12. The shares of the company proposing to issue the debentures must be 
listed in one or more stock exchanges and the market quotation of its 
equity shares must have been at or above par value during the six 
months prior to the date of application for issue of debentures. 

Choice of issue of conrertible/non-ceovertible debentures ; In case a company 
issues convertible debentures, it will be benefited in the following ways : 

1. The average cost of capital will be comparatively less. According to 
the latest guidelines for the issue of convertible debentures, the company 
can pay a maxiroam rate of interest of 13.5% on convertible debentures, 
whereas in the case of non-convertible debentures, the company may 
have to pay even upto 15%. Moreover, in case of non-convertible 
debentures, the company may have also to pay 5% premium on redemp- 
tion. This is not needed in case of convertible debentures. 

2. It will be easier for the company to attract investors because they will 
have an opportunity to share in the future growing profitability of the 
company. Moreover, convertible debentures arc more liquid than non ■ 
convertible because of greater marketability. 

3. The investors will have an opportunity to reap benefits by way of 
capital appreciation of their investments. 

4. In the initial years, the company will have to pav a fixed rate of interest. 
This will ensure minimum return to the investors as well. 

5. By issuing convertible debentures the company can ensure higher price 
of equity shares in future. From the poiqt of view of the shareholders, 
they may be interested in the convertible debentures of a profitable busi- 
ness, because they will be able to acquire the shares of the company 
comparatively at a lower price. 

6. The company's debt-raising capacity will again be revived in future to 
the extent debentures are converted into equity shares. 

However if the company issues convertible debentures, the control of the 
existing shareholders of the company will be diluted to some extent "Assuming 
that the company can tolerate this, it should raise the required funds by the 
issue of convertible debentures to the extent permissible under the guidelines 
issued by the Government of India for issue of debentures. 

If the compan^i^ issues non-convertible debentures, as already pointed out, it 
will have to pay higher rate of interest. In an economy where many companies 
arc conipeting for the same funds, investors will not be attracted easily to non- 
oQovertibie debentures, if they can get convertible securities of profitable com- 



p«aiM* 1> the CBK of ttOB-oottvertiUe debeBtiircs, debeiitwobolderft do not htve 
any opporti^ty of capital appredatioa of theii uvestmeot by shariag in tbe 
future profits of the company. 

In tbe light of the above it is recommended that the company should issue 
convertible debentures. 

IV. G^Mtses for Issne of ''Sight” Debentnres by Public Liarited Companies for 

Working Capital Recrements effective from October 1980. 

1. Objects of Issue The guidelines will apply only to those issues of 
secured debentures by listed companies to tbe public. The object of the issue 
can be either to raise longterm funds for the financing of any expansion or diver- 
sification project or to augment the long-term resources of the company for 
working capital requirement. 

2. Quantum • The amount of debentures, in the case of working capital 
requirements, shall not exceed 20 per cent of the gross current assets, loans and 
advances. The amount of issue of debentures, for projects financing will be con- 
sidered on the basis of the approvals of the scheme of finance by the financial 
institutions/Government under the MRTP Act, etc. 

3. Debt-equity ratio : The debt-equity ratio, including the proposed deben* 
ture issue, shall not exceed 2: 1 . 

Note : For this purpose— 

(i) **debt” will mean all term loans, debentures and bonds with an initial 
maturity period of five years or more, including interest accrued 
thereon- It also includes all deferred payment liabilities, but it does not 
include short-term bank borrowings and advances, unsecured deposits 
or loans from the public, shareholders and employees, any unsecured 
loans or deposits from others. It should also include the proposed 
debenture issue. 

(ii) "equity” will mean paid-up Aare capital including preference capital 
and free reserves; 

(iii) tbe computations under guidelines at serial Nos. 2 and 3 will be based 
on the latest available audited balance sheet of the company, a relaxa^' 
tion in the norm of debt-equity ratio of 2 : 1 will be considered favour- 
ably for capital intensive projects, such as fertilisers, Petro-chemical, 
cement, paper, shipping, etc. 

4. Interest rate - The debentures shall carry a rate of interest not exceeding 
1 3. S per cent per annum. However, in order to make the debentures more attrac- 
tive to the prospective investors, it is open to the company to offer suitable incen- 
tives like the issue of debentures at a discount, or, payment of an additional 
interest of, say, up to 1 per cent for any year if in that year the company declares 
dividend on its equity at a rate exceeding previously established rate (e.g , the 
highest rate of dividend declared in the three years preceeding the debenture 
issue). 

5. Period The debentures shall not be redeemable before the expiry of a 
period of seven years. 

6. The face value of th& debentures will ordinarily be Rs. 100 each. 

7. The debentures shall be listed on the stock exchange. 
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8, The company propoiidg to issue the debentures to thg psMto dtonU be 
a listed one and its equity shares must have been quoted on ne stodc 

at or above the par value during the six months prior to the date of ap^Ucation 
for issue of debentures. 

9. The issue of debentures shall be under written. A relaxation is permitted 
in this regard if Controller of Capital Issues is otherwise satisfied that the issue 
ne^ not be underwritten. 

10 Only secured debentures would be permitted for issue to the public. 


Cbeck-Mst— Workiag-sbeet Under the Capital Iiswa (Cootrol) Act> 1M7 


Section 

Subject 

matter 

Compliance 

DocumertU 

(I) 

(2) 

(3) 

(4) 


3, 4 
&5 


Issue of Whether the issue of shares was 
Fresh within the limits of authorised 
Share capital ? If not, whether memo- 
Capital randum altered to increase the 
authorised capital 

Whether the Board/general meet- 
ing resolution passed for issuing 
capital ? 

Whether the company had com- 
plied with the guidelines regarding 
jssue of fresh share capital ? 

If right shares . Whether company 
had obtained necessary approval 
of general meeting under section 
81 of the Companies Act, 1956 7 


1 . Memorandum 
Articles 

2. Minutes of loard/ 
General Meeting 

3. Copy of the appli- 
cation form 

4. Approval from 
Controller of 
Capital Issues and 
other authorities 

5. Register of Mem 
hers 

6. Prospectus 

7. Annual Report 


If the issue is open to non-resi- 
dents whether approval of the 
RBI had been obtained ? 


8. Guidelines and 
Notifications 

9. Relevant files 


Whether clearances, if any, bad 
been obtained under Companies 
Act. MRTP Act. I(D&R) Act,/ 
FERA? 


Whether the company had filed 
the application (in quadruplicati) 
in the form of a letter for 
consent with the Controller of 
Capital Issues as prescribed in 
Schedule A to the Capital Issues 
/Application for Consent) Rules, 
1-966, along with the annexures 
specified therein ? 




Whetfior Urn tipM peitod foeit* 
tioo^ jb tlw Cmifeiit Order tad 
eoMfitioninpoaed by Oe Coat* 
rolleft Hke, tabaiittioB of qaar* 
tuh nporti* had beea eoB i p B ed 
with? 


If ^ ime WM covered noder the 



—a etatemeet capital iwue no* 
petal (in doplicate) ia the ftma 
fivea in Form 1 td* the Schedaie 
to the Capital luoet (Exeoip* 
tion) Order, along withaecet* 
tary anneautet to die Controller 
of Capital Inuea ? 

—the acknowledfeinent in Form II 
ofthe Schedule to the Capital 
Inoes (.Exemption) Order bad 
been obtained from the Control* 
ler of Capital luoes ? 

—follow-up action had been taken, 
lilm aubmission of initial and 
quarter^ reports to the Cont- 
roller of Capital Issues in 
Form I? 


3.4 

AS 


_ . Che^ whether : 

•MQ9 Oi 

Boaot *~the articles permit capitalisatioa 
jStares ofprofita and reserves? If not 

wbmher articles bad been 
altered ? 

—the iuoe was within the limit of 
aothorised capital ? If not, whe- 
ther memoraMiun altered 7 

—the Board resolution had been 
pasMd approving issue of bonus 
shares ? 

«*-feneral body had passed the 
resolution which should specify 
the management’s intention 
regarding tte rate of di^toid to 
be dedim in the year inuae- 
diaMy alhv the boans iisae 7 


1. Memorandnmand 
Artides 

2. Minntes of Board/ 
General Meeting 

3. Anilicatkm form 

4. Register of Mem- 
ben 

5. Approval from 
CMtroller of 
Caphal Issues 

6- Annual Report 



(1) (2) 


( 3 ) 


3,4 
& 5 


Issue of 
Deben- 
tures 


- approval of the RBI hwl 
obtained if the inne involved 
issue of shares to nontesideaits » 

— company had complied with 
guidelines for issue of bonus 
shares 7 

—an application in the form of a 
letter in duplicate had been 
made to the Controller of 
Capital Issues along with neces- 
sary enclosures specified there- 
in? [Schedule B to the Caintal 
Issues (Application for Consent) 
Rules, 1966] 

- consent obtained from the Con- 
troller of Capital issues ? 

—time period mentioned in the 
Order and conditions imposed 
by the Controller bad been 
complied with ? 

Check whether : 

— ihe guidelines for issue of 
debentures bad been complied 
with ? 

- the Board resolution/general 
meeting resolution had been 
passed ? 

— approval of the RBI was 
obtained if issue was open to 
non-residents ? 

— the company had filed the appli' 
cation (in quadruplicate) in the 
form of a letter for consent with 
the Controller of Capital Issues 
as prescribed in Schedule A to 
the Capital issues (Application 
for Consent) Rules, 1966, along 
with the annexures specified 
therein ? 


1. Minutes of Board/ 
General Meeting 

2. Prospectus 

3. Debenture trust 
deed 

4. Application Form 
5- Approval of the 

Controller of 
Capital Issues 

6. Approval from 
the RBI 

7. Annual Report 

8. Register of Deb- 
enture holders 
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Introdnctioii : Tlie genesis of the M.R.T.P. Act, 1969 is traceable to the 
Constitution of India. The Directive Principles of State Policy, particularly, articles 
38 and 39 of the Constitution, deserve special mention. Article 39 (b) enjoins 
upon the State to secure “that the ownership and control of the material resources 
of the community are so distributed as best to sub-serve the common good*’ ; 
article 39 (c) directs it to ensure that “the operation of the economic system does 
not result in concentration of wealth and the means of production to the common 
detriment”. The fndustijal Policy Resolution of 1936 declared thus : “equally it is 
urgent to reduce disparities injncome and wealth, which exist today, to prevent 
private monopolies and the concentration of economic power in different fields in 
the hands of small number of individuals”. It was against this background that 
the political and economic circles in our country started feeling increasingly 
from 1960 onwards that the actual operation of the econdmic s stem and 
particularly, industrial licencing during the 50’s and 60’s tended to result in 
greater concentration of economic power in a group of large industrial houses 

and that the diffusion of entrepreneurship in industry one of the major 

targets of the State policy was not keeping pace with industrial development. 

On the basis of reports of various committees, the M R.T.P. Bill was eventually 
introduced on 18th August, 1967. On 27th December, 1969 the Bill became an 
Act which actually came into force on 1st June, 1970. 


This Act is perhaps unique among all anti-monopoly or anti-trust legislation 
of various advanced countries, because of the emphasis laid on the necessity to curb 
concentration of economic power to the common detriment. This emphasis can be 
appreciated from the Preamble to the Act itself, which describes this piece of 
legislation as “An Act to provide that the operation of the economic system does 
not result in the concentration of economice power to the common detriment for 
the control of monopolies, for the prohibition of monopolistic and restrictive trade 
practices and for matters connected therewith or incidental thereto”. 


No doubt, the preamble uses the w>rds “common detriment" purdv in 
connection with concentration of economic power. Nevertheless, a critical p/obl 
mo th, A« would reveal .hat aoma of the provWons of the Aet go biyood 
the aeope of there wotdr For iuataoce, Sectioo 21 (3) (a), Section 22 131 (.1 
and Section 27 (II dealiog with -conceottalion of economic power also atniain 
an eaptemta ••pte,adiei.l to the public interest" indepeadeo% TT 
constdetatioo a, to whether or not concentration of economic power to 
the common detriment Is likel, to ensne. Conse,oently. by vittoe of thel^ 
sMmoA the Centra C3o,eram.nt is ,«,„ired » consider .he oLS. 
of allowing or d, sallowing any proposal f„, „ eatabUs^m^ 

of a new uisj«jkmg or the question of ordering divi-ion of no oode« y- r 

th.poin.oFvl^ofeon<,nlr..ionofeconomie»„, 7o .he 2.r 

Ihat may/W/hau«d to public interest. Tms has to be ^ •. 

the qwstjoft of concentretion of econopuc power to the common 
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provUions of the Ad are allowed to travel beyond the scope of the Preamble, the 
expression ‘prejudice to the public interest’ would be incapable of being so cons* 
trued as to assign to it a connotation which / is larger or wider thin what is 
conveyed by the expression ‘concentration of economic power to the comoioo detri- 
ment*. In other words, other things beii^ equal {ceteris paribus\ an undertaking’s 
proposal for expaasiuo or establishment of a new uodertakiog cannot be rejected 
simply on the ground that prejudice may be caused to public interest if at the same 
time it cannot also be proved that conceotration of economic power to the common 
detriment may ensue. Likewise, the division of an undertaking cannot be ordered, 
for the same reason, simply on the basis of prejudice to public interest unless it can 
also be shown that there is aho concentration of economic power to the common 
detriment. This is so despite the fact the Section 27 (1) does not use the alternative 
expression ‘concentration of economic power to the common detriment* ; a specific 
r^f^rence this expression does not seem to be necessary because of the fact that 
Section 27 it^lf falls within Part A of Chapter 111 which deals with concentration 
of economic power. 

The expression in the Preamble to the Act, Wz„ ‘concentration of economic 
power* has not been defined by the Act but, broadly, the provisions of the Act are 
in consonance with the expressions used in the Preamble. In substance, ^concentra* 
tion* denotes : (i) the control over material resources of the community ; (li) the 
posse^ssion of certain market power, dubbed as ‘dominance^. 

Although the Premable speaks of ‘control of monopolies,’ the Act nowhere 
directly refers to monopoly. At the most, it can be said that the Act takes cogof- 
sance of a potential situation of monopoly power, both in terms ofcontrol over the 
material resources of the community and in terms of control over market share. 
When the Preamble separately speaks of monopolistic trade practices, it indirectly 
takes cognisance of the existence of a monopoly as distinguished from a competitive 
situation. Consequently, it would appear that in so far as the provisions of the Act 
are concerned, the term “control of monopolies*’ has no independent relevance 
except by way of identifying certain shades of monopoly and determining the extent 
of control, if any, which can be exercised against such monopoly. For instance, the 
Act undoubtedly recognises the admitted monopoly arising out of the patent rights 
but at the same time. Section IS of the Act clearly protects such a monopoly. In the 
context of control of monopolies, the control, to the extent it is provided in the Act, 
rather centres round the abuse of a monopoly situa ion than against monopoly it- 
self. It is the behaviour of the monopolists that is sought to be prescribed and 
controlled. Judged from tills standpoint, monopoly denotes a concept of power 
which manifests itself in one’s power : (i) to control production, supply, etc. ; (ii) 
to control prices : (iii) to prevent, lessen or eliminate competition ; (iv) to limit 
technical development ; (v) to retard capital investment ; (vi) to impair the 
quality of goods. It is these powers whi^ are sought to be curbed by the legislation ^ 
as wopU be apfmieot (torn SecUoos 2 (i) and 32. 
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THEME OF THE ACT 

At this stage, it would be worthwhile to trace broadly the theme of the Act 
for a clear grasp of the provisions contained therein. Primarily, the theme of the 
Act is as follows : (a) To orevent concentration of economic power to the common 
detriment and control of monopolies ; (b) To prohibit monopolistic trade prac- 
tices ; and (c) To prohibit restrictive trade practices and unfair trade practices. 

(a) To prevent concentration of economic power to the common detriment 
and control of monopolies : The Act seeks to achieve this aim by regulating growth 
of of a particular size or market share Those business undertakings 

which have assets of the value of Rs. 20 crores or more are dubbed as ‘‘large business 
houses’* (i.c., of a particular size). Undertakings with a sizeable share of the 
market, eg. of 25% aid above are called “dominant undertakings**. The 
nomenclature assigned by the Monopoly Inquiry Commission to these two types of 
concentration is “country-wise concentration** and “product-wise concentration”. 
Chapter Til of the Act is intended to regulate the expansionary trend of any kind 
on the part of the aforesaid two categories of undertakings, c g , substantial 
expansion of production, establishment of new undertakings, amalgamation and take- 
over bids. Every such move has been sought to be brought under regulation by the 
Central Government in the Department of Company Affairs. There is a judi- 
cial body like MRTP Commission to which reference may be made in respect of 
proposals for expansion by the Central Government at its discretion. The Central 
Government has also assumed crucial power under Chapter III to split the size of 
a particular business since division of undertakings in specified ciicumstances is 
statutorily permissible. The Act is not designed to cut at the root of concentration 
of economic power but to see that such concentration does not result in common 
detriment. For the governance of the regulatory provisions of Chapter III, Section 
28 itself lays down the guidelines. As a matter of matter of fact, it would be impro- 
per to aver that the Act prohibits or forbids growth as such ; rather the restrictive 
provisions are intended to control the growth which has the propensity to' 
lead to common detriment. 

Chapter III-A has been newly added to enact restrictions on the acquisition 
and transfer of shares of, or by, certain bodies corporate. The existing provisions 
of Sections 108A to 108G of the Companies Act have been incorporated in 
this Chapter. Simultaneously, the corresponding provisions in the Companies Act 
arc proposed to^bc omittted from that Act in due course. Under the provisions of 
Chapter IH-A, any company to which Part A of Chapter III applies, will be 
required to obtain approval of the Central Government for acquisition and transfer 
of shares of the MRTP as well as non-MRTP companies. 

(6) To prohibit monopolistic trode practices: Chapter IV deals with 
monopolistic trade practices resorted to by the owners of one or more of 
the monopolistic undertakings This concept has been defined in Section 2(i) 
in terms of unreasonableness of prices charged* unreasonableness in preventing 
or lessening competition in the market, limiting tecbcical development 
ot capita invcitiiumt to the common detrimenu unrcMonablenets la incrciMag the 



5 


cost of production of any goods or increasing charges for the jKovMon, or nudnto* 
nance* of any services* etc. The remedy for dealing with such practices lies in the 
initiation of an enquiry at the instance of the Central Government by the MRTP 
Commission. ' 

(c) To prohibit resfritive trade practices and unfair trade practices : Part A 
of Chapter V deals with matters pertaining to restrictive* traOe practices by 
laying down the specific registrable agreements* their registration and the 
upkeep of the register. Part B of the Chapter* added by the 1984 Amendment 
Act* deals with unfair trade practices with a view to ensure consumer protection. 
Previously* there was no provision to protect the consumer against false or mislead- 
ing advertisement or other similar unfair trade practices. These new provisions pro- 
ceed on the assumption that if dealers* manufacturers or producers can be prevented 
from dist irting competition* freedom of choice of consumers, the consumers will 
receive a fair deal. Now there is greater recognition that consumers need to be 
protected not only from the effects of restrictive practices but also from practices 
which are resorted to by the trade and industry to mislead or induce or dupe them. 
Chapter VI deals with control of certain restrictive trade practices* the main 
being to promote fair and free competition in the market so as to ensure fair 
deal to customers. For the purpose* the MRTP Commission has been vested 
with full power to regulate such practices through investigation and final orders 
thereafter. The Act also has made provision for a scheme of registration of certain 
agreements* pertaining to restrictive trade practices* enquiry into such practices 
at the instance of the Central Government* State Government* Director General 
of Investigation and Registration* associations of consumers and on the volition of 
the Commission. 

The MRTP Commission is an independent, quasi judicial body bestowed with 
powers akin to a Civil Court under the Civil Procedure Code, 1908. It has various 
personnel to function through. The Commission, to regulate its own functioning* 
has framed the MRTP Regulations* 1974 as amended by the Amendment Regu- 
lations* 1984 

In exercise of the powers conferred by the Act on the Central Government* 
It has made the MRTP Rules* 1970 as amended by the Amendment Rules* 1984 
and the M R.T.Pl (Information) Rules, 1971 as amended by the Amendment Rules* 
1984 These not only facilitate understanding of the procedural requirements but 
also serve as guide to achieving the object of prevention of concentration of 
economic power to the common detriment. 

Applicability of the Act : In terms of Section 3* this Act is inapplicable to the 
following entities, unless tL Central Government* by notification* otherwise directs. 
These entities are ; (a) any undertaking owned or controlled by a Govemment Com- 
pany ; (b) any undertaking owned or controlled by the Government ; (c) any under- 
taking owned or controlled by a corporation (not being a company i.e.* a company 
under the Companies Act) established by or under any Central* Provincial or State 
Act ; (d) any trade union or other association of workmen or employees formed for 
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their own reasonable protection as such workmen or employees .* (e) any under* 
taking engaged in an induslry, the numagemeat of which has been taken over by any 
person or body of persons in pursuance of any authorisation made by the Central 
Government under any law for the time being in force ; (f) any undertaking owned 
by a co-operative society formed and registered under any Central, Provineiai or 
State Act relating to co-operative societies ; (g) any financial institution. According 
to Explanation to the Section, in determining, for the purposes of clause (c) above, 
whether or not any undertaking is owned or controlled by a corporation, the shares 
held by financial institutions shall not be taken into account. 

It may be noted that the application of other laws to the above 
categories of undertakes is not barred. Accordingly, under Section 4(1), save 
as otherwise provides in sub-section (2) [discussed hereunder] or elsewhere in 
the Act, the provisions of this Act shall be in addition to, not in 
derogation of, any other law for the time being in force. Sub-section (2) 
exempts banking companies, the State Bank of India and its subsidiaries and insu- 
rance companies from the provisions of the Act. May it be noted that this exemp- 
tion IS in addition to the exemptions conferred by Section 3. But the exemption is 
not total and is available only on showing, in respect of specific provisions in the 
Act, that corresponding provisions already exist in relation to those categories of 
companies in the Special St itutes governing them. However, where there are no 
corresponding provisions in the Reserve Bank of India Act, State Bank of India 
(Subsidiary Banks) Act or the Insurance Act, the provisions of the MRTP Act 
would still continue to apply, 


Definitions (Section 2) : 

(a) '‘Agreement’’ includes any arrangement or understanding whether or not 
it is intended that such agreement shall be enforceable (apart from any provisions 
of this Act) by legal proceedings. 

The element of mutuality is inherent in the word “agreement”. The use of 
the word like “arrangement” or “understanding” does not take away the attribute of 
mutuality Thus a mere direction or recommendation by one party m circumstances 
which do not warrant the acceptance of any obligation (whether legal or moral) bv 
the other party cannot constitute an arrangement ; this is because in that event, the 
element of enforceability will not be present. This is, however, subject to an cxcco- 
tion or special provision made elsewhere in the Act. The expression “apart from 
any provisions o this Act” refers to such an exception. One such exception is 
contained in Explanation III to Section 35 which provides that any recommendation 
by a trade association shall be deemed to be a recommendation which binds the 
members of such association. Explanation II to Section 35 also makes an exception 
to the principle of mutuality in the sense that an agreement of the association with 
any other party IS deemed to be an agreement as though the members of such 
association were alw a party. In appropriate cases, therefore. Explanation II will 

permit a derwrture from the well-known canon of corporate jurisprudence that the 

and distinct from its members [In re, AUtneUa 
X-Ray & Eleetro-meOdal Traders’ Associaiiai, 1976 Tax LR 1316 (MRTPC)], 



<b) CoMiMZfttoi : It mean the MKTF Comouarioo ettaWshed under 
SectioD 5. 

(c) Director General : This means the Director General of Investigation 
and Registration appointed under Sectitm 8, and mcludes any Additional, Joint, 
Deputy or Assistant Director General of Investigation and Regittratioh appointed 
under that Section. 

(d) Dominant Undertaking : This expression means : 

1 . Any undertaking which has the following three features namely —(i) it is 
>ao undertaking within the purview of the Industries Act ; (ii) it has a 
licensed capacity for the production of goods of any description ; and 
(iii) its licensed capacity for the production of such goods or the aggre- 
gate of its licensed capacity and of the licensed capacity of inter-connec- 
ted undetakings, for the production of such good is not less than l/4th 
of the total installed capacity in India for the production of such 
goods ; or 

2. An undertaking which has all the following three features, namely— (i) 
it is an undertaking within the purview of the Industries Act [i.e. Indus- 
tries (Development & Regulation' Act, 1951— vide Section 2(ff;] ; (ii) it, 
by itself or along with inter-connected undertakings, produces, supplies, 
distributes or otherwise controls not less than l/4th of the total goods of 
any description that are produced. Applied or distributed in India or 
any substantial part thereof ; and (iii) it has no licensed capacity for 
the production of such goods ; or 

3. An undertaking which has both the following features, namely — (i) it is 
an undertaking within the purview of the Industries (D & R) Act ; and 
(ii) it, by itself or along with inter-connected undertakings, produces, 
supplies, distributes or otherwise controls not less than l/4th of the total 
goods of any description that are produced, suf^lied or distributed in 
India or any substantial part thereof ; or 

4. An undertaking which provides or otherwise controls not less than I/4th 
of any services that are rendered in India or any substantial part thereof. 

Thus, the dbminance of an undertaking is determinable with reference to the 
licensed capacity or piarket share of the undertaking dependingv upon whether or 
not the undertaking f|dls within the ambit of the I (D& R) Act. 

Licensed capacity of the undertaking in this context needs maboration. H is 
the criterion for the determination of dominance in respect of an undertaking falling 
within the compass of the Industries (D & R) Act. luminance of euch an undep. 
taking will be regarded as if its licens^ ciqiacity for the prodoctidn of such goods 
or the aggregate of its licensed capacity4br the production of such goods and the 
licensed capacity of its inter connected undertakings for the production of sodi 
goods is not less than I /4th of the total iiutaUed aytaeity [i.e. installed capadty as 
mcognised -under tne Industries Act or any fetums thdreunder vide Section 2(01)] 
in India for the production of sodi goods. Accord^ to Section 2(gg), **lioeiiaed 



capacity**, in relation to goods of any description and with respect to an under* 
taking within the purview of the Industries Act, means the licensed or productive 
capacity of such undertaking in relation to such goods, in accordance with the certi- 
ficate of registration, license, letter of intent or permission granted to it under the 
Industries Act and includes any increase in such capacity as may be approved by 
the Government under that Act, 

Market Share of the undertakings it may be noted, is the factor on which the 
dominance of an undertaking is dependent (vide 2 & 4 above), where the under- 
takings fall within the ambit of the 1 (D & R) Act but do not have a licensed 
capacity or where the undertakings do not fall within the purview of the 1 (D & R) 
Act. 

In order to determine 'dominance* of an undertaking, '‘goods of one descrip- 
tion'’ (variously interpreted) should be aggregated The MRTP (Classification of 
Goods) Rules, 1971 as amended up to date, shall apply for the purposes of Chapter 
III regarding concentration of economic power Rule 2(2) thereof provides that ; 
(i) Goods which fall within a group specified in the Schedule to these Rules 
(of 1971) and not falling within any sub-group or item shall be classified as goods 
of one description , (li) where any goods falling within a group, also falls within a 
sub-group, goods falling within that sub-group shall be classified as goods of one 
description , (in) where goods falling within any sub-group, also falls within any 
item specified under that sub-gronj, goods falling within that item shall be classified 
as goods of one description. 

According to Section 2(ee), “goods of any description in relation to an 
undertaking within the purview of that I (D & R) Act, means any articles which 
falls under an item in the First Schedule to that Act 

For purposes of Chapter IV of the MR fP Act which relates to monopolistic 
trade practices, “goods of one description” means goods that arc commercially 
identifiable and are substituteabic. This is because MRTP (Classification of 
Goods) Rules, 1971 can be invoked only for the purposes of Chapter III of the Act. 

According to the proviso to Section 2(d), for the determination of dominance 
of an undertaking, the goods produced by an undertaking which^does not employ 
(a) more than 50 workers on any day of the relevant period and in any part of 
which a manufacturing process is being earned on with the aid of power or is ordi- 
narily so carried on, or (b) more than 100 workers on any day of the relevant 
period and in any part of which a manufacturing process is being carried on without 
the aid of power or is ordinarily so carried on shall not be taken into account. 

According to Explanation I, where the licensed capacity of inter connected 
undertakings for the production of any goods is not less than Jth of the installed 
capacity for the production such goods or not less than l/4th of the production, 
supply, distribution or control of any goods or the provision or control of any 
service, as the case may be, is shared by inter-connected undertakings, each such 
undertaking shall be deemed to be '^dominant underuking*’. This provision may 
be exemplified by means of an illustration thus : Suppose Au, Bu, Cu and Du arc 
inler-coimccted undeftakiiigs and the first three undertakings [»:oduce a particular 
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description of goods the prodnction ivhereof is more thus 1 '4th of the total pioduo* 
tion of the country. In such a situation Au, Bu and Cu will be individually regar* 
ded as “dominant" undertakings, although it may be found that the first alone 
accounts for only 10%, second for only 7% and the third only 8%. 

According to Explanation VI, in order to determine the “dominance" of an 
undertaking, the figures of production ispread over the period of 3 calendar years 
immediately preceding the calendar year in which the question arises as to whether 
or not an undertaking is a dominant undertaking, are to be considered ; and the 
share of tbemndertaking is determined with reference to the lowest figure of produc- 
tion during any one of the said years. The impact of this provision may be 
illustrated thus : Suppose, the question as to whether or not an undertaking is a 
dominant one is to be determined in 1984. As per the aforesaid provision, the 
relevant period for consideration of the figures of production would be any one of 
the 3 calendar years, 1980, 1981 and 1982. Consequently, even if the figures of the 
undertaking are l/4th in the calendar year, 1983, the undertaking shall be a “domi- 
nant undertaking in 1984, if during any one calendar year, Wz., 1980, 1981 and 1982 
Its production figures are less than l/4th of the all-India figures. 

Explanation IV provides that in determining, with reference to the features 
specified 2, 3 or 4 above (as the case may be) the question as to whether or not an 
undertaking is a dominant one, regard shall be had to : (i) the average ann ual 
production of thte goods, or the average annual value of the services provided by 
the undertaking during the relevant period ; and (ii) the figures published by such 
authority as the Central Government may, by notification, specify, with regard 
to the total production of such goods made, or the total value of such services 
provided, in India or any substantial part thereof during the relevant period. 

Explanation V provides that, in determining the question of “dominance” on 
the part of an undertaking in relation to an/ goods supplied, distributed or control- 
led in India, regard shall be had to the average annual quantity of such goods 
supplied, distributed or controlled in India by the undertaking during the relevant 
period. 

According to Explanation III, the share of the undertaking (i.e. IMthof 
production or service) has to be determined according to any of the following cri- 
teria, namely- -value, cost, price, quantity of the goods or services. 

Explanation II provides that where any goods of any description are the sub- 
ject of diflferent forms of production, supply, distribution or control, every reference 
in this Act to such goods shall be construed as reference to any of those forms of 
production, supply, distribution or control, whether taken separately or together or 
in such groups- as may be prescribed. 

Explanation VII provides that where goods of any description in India by 
an undertaking have been exported abroad, then the goods so exported sbaU not be 
taken into account in computing-(i) the total gooods of that description that are 
produced in India by that undertaking ; or (ii) the total goods of that descrip- 
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tioo that are produced, supplied or distributed in India or any snbstaothi part 
thereof. 

[Tutorial Notes: 1. Dominance shall be presumed where an under- 
taking has produced l/4th of the country’s toUl production, supply, distri- 
bution or control of any goods or services. 

2. Different tests for measuring dominance have been prescribed for an 
undertaking falling within the domain of 1 (D & R) Act and for that not so 
falling. In respect of the former, “dominance” shall be measured by 
comparing the licensed capacity of the undertaking with the total installed 
capacity in the country of any item coming under the First Schedule to that 
Act. The tendency to pre-empt capacity has been sought to be made abortive 
by prescribing the test of l/4th licensed capacity of the undertaking vis-a-yis 
the total installed capacity in the country.) 

(e) Financial institution : This expression means : (i) a public financial 
institution specified in or under Section 4A of the Companies Act ; (ii) a State 
Financial, Industrial or Investment Corporation ; (iii) the State Bank of India or a 
subsidiary bank as defined in the State Bank of India (Subsidiary Banks) Act, 1959 ; 
(iv) a nationrJised bank, that is to say. corresponding new bank as defined in Section 
2(d) of the Banking Companies (Acquisition and Transfer of Undertakings) Act of 
1970 or 19<10 ; (v) the General Insurance Corporation of India established under 
Section 9 of the General Insurance Business (Nationalisation) Act,*1972 ; (vi) the 
Industrial Reconstruction Corporation of India ; (vii) any other institution which 
the Central Government may, by notification, specify in this behalf. 

(f) Goods : Under Section 2(e), goods means as defined in the Sale of Goods 
Act, and includes— (il products manufactured, processed or mined in India [i.e., the 
territories to which the Act extends- vide Section 2(f) ] ; (ii) shares and stocks • 
(iii) in relation to goods supplied, distributed or controlled in India, goods imported 
into India. 

It may be noted that the definition of goods has been widened by the 1984 
Amendment Act so as to net the cases of investment companies dealing in stocks 
and shares and other activities like mining or processing, e g., fish and animal 
products, which were not covered by the earlier definition. 

(g) Group : Prior to 1984 Amendment Act, the concept of “group” consisted 
of two elements, namely, controlling entities and controlled entities. The controll- 
ing entities were individuals or associations or firms or bodies corporate or any 
combination thereof. The controlled entities were body corporate, firm or trusts 

Trusts were not included amongst controUing entities. As a result of this definition 
of group [vide Section 2(18A) of the Companies Act), difficulties were experienced in 
establishing If a group has the object of exercising control over any body corporate 
firm or trust, etc. Since this posed practical difficulties, the Sachar committee felt it 
wou’d be possible to prove with reference to past conduct of the group that it 
exeieieesor b in a position to exercise controJ over the controlled entities The 
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dMflUio&ef contained in Section 2(eO bu been die oidoome of die 
sog|^d<m of the ^hsr Committee. 

According to the definition under the MRTP Act, "group” means a group 
of : (i) two or more individuais, associations of individuals, firms, trusts, trustees or 
bodies corporate (excluding financial institutions) or any combination thereof, which 
exercises or is established to be in a position to exercise control directly or indirectly 
over any .body corporate, firm or trust, or (ii) associated persons. 

A group of persons who are able directly or indirectly to control the policy 
of a body corporate, firm or trust, without having a controlling interest in that 
body corporate, firm or trust, shall also be deemed to be in a position to exercise 
control over it. 

In relation to a dirtirtor of a body corporate, “associated persons” mean ’ (a) 
a relative of such director, and includes a fi^ in which such director or his relative 
is a partner. For example, A, a practising chartered accountant, and B, an 
engineer, are two brothers. B is the director of X & Co. Ltd. By dint of this provi* 
sion, A and his professional firm will become "associated person” in relation to B 
who is the director of X & Co. Ltd ) (b) any trust of which any such director or his 
relative is a trustee ; (c) any company of which such director, whether independently 
or together with his relatives, constitutes l/4th of A’s Board of Directors ; (d) any 
other body corporate, at any general meeting of which not less than l/4th of the 
total number of directors of such other body corporate are appointed or controlled 
by the director of the first-mentioned body corporate or his relative, whether 
acting singly or jointly. 

In relation to 4he partner of a firm, "associated persons” mean a relative of 
such partner and includes any other partner of such firm. For example, A and b 
are two brothers-in-law. A is a practising chartered accountant. If B is a partner 
of a firm covered by the provisions of the Act, then A will become an associated 
person in relation to B. This will also' bold good in the case of solicitor firms, 
architects and the like. * 

In relation to the trustee of a trust, “associated persons” mean any other 
trustee of such trust. 

Where any person is an associated in relation to another, the latter 
shall also be an associated person in relation to the former For instance, if A is 
an associated person in relation to B. then B shall also be an associated person in 
relation to A. 

(A) Inter-Connected Undertakings : According to Section 2(g), this term 
mean* two or more undertakings which are inter-connected with each other in any 
of the manner dwelt upon below : 

(0 If one owns or controls the other. Suppose, there are two undertaking. 
Au and Bu. If Au owns or controls Bu, then An and Bu would be 
inter-crmnected undertakings ; 
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(//} Where the undertakings are ovmed by firms, if such finns have one or 
more common partners. For example, X & Co. with X, Y, Z as its 
partners owns Au, and A & Co. with A, fi, Z as it partners owns Bu. In 
such a situation, Au and Bu are intcr-connectcd undertakings because a 
partner viz. Z, is a common partner in both the firms ; 

(lii) Where the undertakings are owned by bodies corporate (a) if onf body 
corporate manages the other body corporate : or (b) if one body corpo- 
rate is a subsidiary of the other body corporate ; or (c) if the bodies 
corporate are under the same management , or (d) if one body corporate 
exercises control over the other body corporate in any other manner. 
This concept may be illustrated thus : Au is owned by A & Co. Ltd and 
Bu is owned by X & Co. Ltd. Au and Bu would be inter-connected if : 
(a) A & Co. Ltd manages X & Co. Ltd. and vice versa or (b) A & Co. 
Ltd IS a subsdiary of X & Co. Ltd. and vice versa ; or (c) A & Co Ltd. 
and X & Co. Ltd. are under the same management ; or (d) A & Co. Ltd. 
exercises control over X & Co. Ltd. m any other manner : 

(iv) Where one undertaking is owned by a body corporate and the other is 
owned by a firm, if one or more partners of the firm (a) hold directly or 
indirectly not less than 50% of the .shares, whether preference or equity, 
of the body corporate ; or (b) exercise directly or indirectly control 
whether as director or otherwise, over the body corporate. For instance 
Au is owned by X & Co. Ltd , and Bu by A & Co. having A, B and C 
as Its partners. A and B hold directly Jor indirectly 50% shares in X & 
Co. Ltd. In such a circumstance, Au and Bu would be treated as inter- 
connected. Likewise, should one or more of the partneis of A & Co 
exercise control directly or indirectly, whether as director or other- 
wise, over X & Co. Ltd , then Au and Bu would be regarded as inter- 
connected , 

(v) If one undertaking is owned by a body corporate and the other is owned 
by a firm having bodies corporate as its partners, if such bodies corporate 
are under the same management. For example, Au is owned by X & Co 
Ltd. and Bu by D & Co. which is a firm. A & Co. Ltd. and M & Co 
Ltd. are two partners in D & Co. These two partners - bodies corporate 
and X & Co Ltd. are under the same management. In such a situation 
Au and Bu would be inter-connected undertakings ; 

(vi) If the undertakings are owne<^ or controlled by the same person or by 
the same group, Au and Bu are inter-connected undertakings, if they are 
owned or controlled by the same person 'or by the same *'*group”fa8 
defined in Section 2(e0] : 
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(vii) If one undertaking is connected with the other cither directly or through 
any number of undertakings which are inter-connected undertakings 
within the meaning of one or more of the foregoing sub^clauses. For 
example. Bu is inter-connected with Au and Cu is inter-connected 
with Bu. Cu is inter-connected with Au. If Du is interconnected with 
Cn, then Du will be inter-connected with Cu and consequently with 
Au— so on and so forth. 

According to Explanation T, two bodies corporate shall be deemed to be 
under the same management in the cases mentioned below : 

(i) if one such body corporate exercises control over the other or both are 
under the control of the same group or any of the constituents of the 
same group ; or 

(ii) if the managing director or manager of one of such body corporate is 
the managing director or manager of the other ; or 

(lii) if one such body corporate holds not less than one-fourth of the equity 
shares in the other or controls the composition of not less than one- 
fourth of the total membership of the Board of Directors of the other ; 
or 

(iv) if one or more directors of one such body corporate constitute, or at any 
time within a period of six months immediately preceding the day when 
the question arises as to whether such bodies corporate are under the 
same management, constituted (whether independently or together with 
the relative of such directors) one-fourth of the directors of the other ; 
or 

(v) if the same individual or individuals belonging to a group, while 
holding (whether by themselves or together with their relatives) not less 
than one-fourth of the equity shares in one such body corporate also 
hold (whether by tbcmsclvcs or together with their relatives) not less 
than one-fourth of the equity shares in the other ; or 

(vi) if the same body corporate or bodies corporate belonging to a group, 
holding, (whether independently or along with its or their subsidiary or 
subsidiaries) not less than one-fourth of the equity shares) in one body 
corporate also hold not less than one-fourth of the equity shares in 
the other ; or 

(vii) if not less than one-fourth of the total voting power in relation to 
each of the two bodies corporate is exercised or controlled by the same 
individual (whether independently or together with his relatives) or the 
same body corporate (whether independently or together with its subsi- 
diaries) ; or 
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(viti) if not less than one-fourth of the total voting power in relation to 
each of the two bodies corporate is exercised or controlled by the same 
individuals belonging to a group, or jointly by such individual or in- 
dividuals and one or more of such other bodies corporate ; or 

(ix) if the directors of the one such body corporate are accustomed to act in 
accordance with the directions or instructions of one or more of the 
directors of the other, or if the directors of both the bodies corporate arc 
accustomed to act in accordance with the directions or instructions of an 
individual, whether belonging to a group or not. 

As per Explanation II. if a group (as defined by this Act) exercises control 
over 8 body corporate, that body corporate and every other body corporate, which 
is a constituent of or controlled by the group shall be deemed to be under the same 
management. For instance, if A A Co. Ltd. is constituent of a group which exercises 
control over B & Co. Ltd., then A & Co. and B & Co. Ltd. would be under the 
same management. 

By virtue of Explanation 111, tf two or more bodies corporate under the same 
management hold, in the aggregate not less than l/4th equity share capital in any 
other body corporate, such other body corporate shall be deemed to be under the 
•ame management as the first-mentioned bodies corporate. A & Co Ltd. and 
B & Co. Ltd. which are under the same management hold together l/4th equity 
share capital in C & Co. Ltd. In such a case, all the three bodies corporate are 
under the same management. 

By virtue of Explanation IV, in determining whether or not two or more bodies 
corporate are under the same management, the shares held by financial institutions 
(as defined by Section 2 of this Act) m such bodies corporate shall not be taken 
into account. 

(/) Member : Under Section 2(h), the term means a member of the Com- 
mission. 

( j) MonopoUslk Trade Practice : Section (2)(i) provides t' at the term 
1 ^— «■ a trade practice which has, or is likely to have, the effect of : (a) maintaining 
the ptjoes of goods or charges for the services at an unreasonable level by limiting, 
fedocing or otherwise controlling the production, supply or distribution of goods of 
any description or the supiidy of any services or in any other manner ; (b) unreason- 
ably preventing or lessening competition in the production, supply or distribution 
of any goods or in the supply of any service , (c) limiting technical development or 
capital investment to the coinmon detriment or allowing the quality of any goods 
sillied or distributed, or any service rendered, in India to deteriorate ; 
(d) uareasonaly the cost of ^rodi^ion of any goods, or charges for the 
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pricelat wbicli the goods are, or may bs, sold or w-soW, or Uw charges at which 
the services are or may be, provided ; or (ii) the profit which are, or may be, derived 
by the production, supply or distribution (including the sale or purchase) of any 
services ; (f) preventing or lessening competition in the production, supply or distri* 
bution of any goods or in the provision or maintenance of any services by the 
adoption of unfair methods or unfair or deceptive practices. 

(Jk) Owner : Section 2 ( ja) provides that owner, in relation to an under- 
taking, means an individual, H.U.F , body corporate or other association of iiidivi> 
duals, whether incorporated or not, or trust (whether public or private, whether 
religious or charitable) who or which owns or controls the whole or substantially 
the whole of such undertakings, and includes any associated person who is a cons- 
tituent of a group and who has the ultimate control over the affairs of such under- 
taking. 

( /) Price : Section 2 (I) provides that price, in relation to the sale of any 
goods or to the performance of any service, includes every valuable consideration 
whether direct or indirect and includes any consideration which in efi'ect relates 
to the sale of any goods or to the performance of any services, although ostensiUy 
relating to any other matter or thing. 

(m) Produce : Under Section 2<11). produce includes manufacture and all 
Its grammatical variations and cognate expressions shall be construed accordingly. 

(n) Restrictive Trade Practice : According lO Section 2 (Oj, .the expression 
means a trade practice which has, or may have, the effect of preventing, distoring 
or restricting competition in any manner and in particular, (i) which tends to 
obstruct the flow of capital or resources into the stream of production, or (ii) which 
tends to bring about manipulation of prices, or conditions of delivery or to affect the 
flow of supplies in the market relating to goods or services in such manner as to 
impose on consumers unjustified costs or restrictions. 

(o) Scheme of Finance : This, under Section 2(q), means a scheme indicating 
the sources from which, and the terms and conditions on which, finances are pro- 
posed to be obtained by an undertaking. It has been provided that after the 
commencement of the MRTP (Amendment) Act of 1984 i.e. after 21.5.1984), in 
every Scheme of finance, the estimated capital outlay which would be needed to 
give effect to the scheme will have to be included. 

(p) Service: C, virtue of Section 2(r), service means service of any des- 
cription which is made available to potential users and includes the provision of 
facilities in connsetion with banking, financing, insurance, transport, processing, 
supply of electrical or other energy, board or lodging or both, entertainment, 
amusement or the purveying of news or other information, but does imr faefia/e the 
rendering of any service free of charge or under a contract of personal sorvice. 
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(q) Trade : Uader'Scction 2(s), **traJe” moans any trado^ busiaessi indu^tr; 
profession or occupation relating to the production, supply* distribution or contra 
of goods and includes the provision of any services. 

(r) Trade Association : According to Section 2(t), the term means any boi 
of persons (whether or not incorporated) which is formed for the purpose < 
furthering the trade interests of its members or of persons represented by its member 

{s) Trade Practice : As per Section 2(u), it means any practice relating i 
the carrying on of any trade, and includes : (a) anything done by any person, whk 
controls or affects the price charged by, or the method of trading of, any trader < 
class of traders, (b) a single or isolated action of any person in relation to as 
trade. 

(r) Undertaking : According to Section 2(v), undertaking means an ente 
prise which is, or has been, or is proposed to be engaged in the production, storag( 
supply, distribution, acquisition or control of articles or goods, or the" provision < 
services, of any kind, either directly or through one or more of its units or div 
sions, whether such unit or division is located at the same place where the unde 
taking is located or at a different place (s). According to Explanation I, ^‘article 
includes new article and '‘service’’ includes a new service ; “unit” or ‘'division” j 
relation to an undertaking includes : (i) a plant or factory established for the pr< 
ductioD, storage, supply, distribution, acquisition or control of any article or goods 
(if) any branch or office established for the provision of any service. 

Under Explanation II, a body corporate which is, or has been, engaged ool 
in the business of acquiring, holding, underwriting of dealing with shares, debentui 
or other securities of any other body corporate shall be deemed to be an unde, 
taking. Under Explanation III, an “investment company” shall be deemed to t 
an undertaking. 

(t/) Value of assets : This term, in terms of Section 2 (w), me^ns, in relatio 
to an undertaking, the value of its assets as shown in its books of account aft< 
making provision for depreciation. 

Powers of the Central Government to decide certain matters : Conseq uei 
upon the introduction of the definition of “group” etc. in the Act, it is ncessary 1 
provide for its determination by the Central Government and also to take power i 
require the Company Law Board, which is already specialised in such determine 
tion, to determine “group” etc under the Act”. Accordingly, Section 2A makes tf 
requisite provisions. It may so happen that any question may arise as to whether 
(a) two or more individuals, trustees, associations of individuals, firms or bodic 
corporate or any combination thereof constitute or fall within a “Group” or (b) tv 
or more undertakings are “inter-connected undertaking” within the meaning of th 
Act ; or (c) two or more bodies corporate are “under the same management. Sue 
question is to be resolved either by the Central Oovemment or by the Compan 
Law Board authorised by the Central Government to do so. But prior to th 
de«ctsion of such question, the concerned persons must be given reasonable oppoi 
tiinity of being Imrd. 
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Apy pnpfctment is inten4e4 to ac^ueve certain objectives. It imposes upon 
persons petfpio pow^s, duties.aQ^ oblig^ions. ^The statute itself appoints defeat 
authorities for die purpose of governance of the statute. These divergent authorities 
are vested with sufficient powers for the pOrpose. ' These ‘ powers vary in 
nature^ depending upon the scheme of the enactment as also the nature of 
comphahee prescribed by it. 


The scheme of the M.R.T.P. Act, 1969, as amended by the Amendment Act 
of 1984 (affective from 2l8t July, 1984j, provides fot a dual machinery for 
in^plMientatioa of its provision. These two are the Central Government ana the 
MRTP Commission (hereinafter referred to as the Commission). This Commission 
is to be assisted . in its work by the Director General of Investigation and 
R^sti;ption^ appointed under ^ction 8 of the Act, including any Additional, Joint, 
Deputy or Assistant Director General of Investigation and Registration appointed 
under that Section? 


Although the aforementioned authorities have been bestowei with enou^ 
poynas to oversee the compliance with the various requirements of the Act, 
nonetheless thcaature and content of thek powers differ. It will be seen hereina^ 
that the Commission 1ms, under Section 12, the same powers as me vested in a 
Civil Court undei'the Code of Civil Procedure, 1908 in respect of certain matters ; 
while the Central Government does not have such powers. The functions of the 
Central Govermhent under the Act are in the sphere of ensuring that the operation 
of the economic system does not result in the concentration of economic power to 
the common detriment and for the control of monopolies. The powers in thifi> 
behalf, in so far as contained in Chapter III, are eitercisable by the Government 
and if it so chooses, in consultation with the Co mm ission Thus, in respect of such 
matters, the Commission has merely advisi^ role, while the Government has the 
absolute power tQ pass final orders. Again the Central, or the Company Law 
Board under the Central Govrenment’s authority will be required to decide disputed 
questions relating to **group’^ “same 'management" and “interconaection". 

The nature and sePpe eff the powers of the authorities mentioned above are 
being discussed hdreunder. ' ' ' , , , ' 

CeusiftatloB of the Commiarioni : Under Section 5, the Commission shall 
consist of a Chairman and not less than 2 and not more than 8 other members, to be 
appointed by the Central Government. 

' , T i ' ^ ' 

To be a Chairman of the Commisston, the person must be one who is, or has 
beei^ or is qualified to be : (0 ajudge of (he Supreme Court ; or (/i) a judge of 
a .High Court. To be the members of ffie Commission, the persons must be of abiUty,n 
iiitcsrky and standing ; t*iese persons, must have adequate raowledge or experimioe 
of, .of n&ve shonm capacity in dealing with, problems relating to economics, la.w, 
commerce, accountancy, industry, pi^lic affairs or admioistration. 

Further, pri6r to the appointment of any person as a membCr, the Ci«attal 
Qoveenment lias tO' satMy itaetf that the person does not, and will hot, have 
any such flnaiuaid or otiiM interest as is likely to affect prejudicially his fhocffolll 
as Buohiaeaebm. 
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'The Commission is required to inquire and report to the Central CioveWl- 
hient in regard to such cases of substantial expansion of undertakings (Section 21), 
setting up of new undertakings (Section 22), merger, amalgamation or take-over 
(Section 23) and division of undertakings (Sections 27 and 27A) as may be referred 
to It by the Central Government for enquiry. Similarly, in regard to cases of 
monopolistic trade practices, the Commission has an advisory capacity. However, 
it is vested with full regulatory powers in regard to restrictive trade practices. 

Terms of Office conditions of service etc. of members : 

Section 6 provides that every member shall hold office for such period, not 
exceeding 5 years, as the Central Government may specify by notification made 
under Section 5. But such person shall be eligible for re-appointment after the 
tenure of his office. However, such person cannot be re-aj^inted if he has acted 
as member for a total period of ten years, or after he has attained the age of 65 
years, whichever is earlier. 

A member may resign his office at any time by writing under his hand and 
addressed to the Central Government. He may also be removed from his office by 
the Central Government in the circumstances mentioned in Section 7. 

A casual vacancy caused by the resignation or removal of the Chairman or 
any other member of the Commission (under the provision contained in the 
immediately preceding paragraph) or otherwise shall’be filled by fresh appointment. 
Thus, the Chairman also can resign or be removed like any other member. 

In case of casual vacancy occurring in the office of the Chairman, the 
senior-most of the existing member will discharge the function until a person 
appointed to fill the vacancy assumes the office of the Chairman. If however, the 
Chairman is unable to discharge tus function owing to absence, illness or any other 
caq|ie, )ie may authorise the senior-most member to discharge the functiem m his 
stpad., If the senior-most member is so authorised, he would act as the Chairman 
ti)i )ie resumes the charge of his functions. 

i'' Any act or proceeding of the Commission shall not be invalid by reason 
oily bf the existence of any vacancy among its members or any defect in the 
c<>fMtitution thereof. 

The Chairman and other members shall get such remuneration and other 
allowance I and shall be governed by such conditions of service as have been 
prescribed by the MRTP Commission (Conditions of Service Chairman and 
N^embers) Rules, 1970 (vide G.S.R. 1122 dated 1.8.70). However, their remuneration 
cat^iot be varied to their disadvantage after their appointment. 

If there is a difierence of opinion among the members of die Commission, 
the opinion of the majority shall prevail ; and the opinion or the orders of the 
Commission shall be expressed in terms of the views of the majority. 

' , Tlte Chairman and every other member shall, before entering upon his office, 

nwkb and subscribe to an oath of office and of secrecy in the form and manner and 
befiCirp such authority as may be prescribed, Und^ R^c 7 of the MR.TP 
OrtiamiMsion (Conditions of Service of Chairman and, Members) ^ules, 1970, ffie 
Cliftlman is to do so before the Chief Justice of India or, in his absence, the senior- 
of the Supreme Court in form I and II respeotively referred to in 
t)ie.,$wediile to these and a raemb^ is to do so before the Chairman in the aforesaid 

1 .if.' fi 
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office, he is debarred from holding' tppointaieot in, Wto codneoted with the 
maftagment or administration of, may industry or undeitaking to which this Act 
applies for a period of 5 years from the date of hia cessation. i ; 

ftenAneradon, allomMiee, etc. of Chainnsa ; By vtrtne ' of Hule of the 
MRTB ComraiasiOB (Conditions of Service of Chaiirman and Member^) Rule, 1970, 
a Chairman or a member, should he be a retired judge of the Supreme Court or d 
any High Court and shall be paid such salary which together with his pension' and 
pension equivalent to any other foim of retirement benefits must not exceed the 
last pay drawn by him before retirement. He shall be entitled to such allowances 
and other benefits as are admissible to a serving judge of the Supreme Court or of 
a High Court. ' 

If the Chairman or member retires from services as a judge of the Supreme 
Court or of a High Court during the term of office of such Chairman or member, 
then he shall be paid for the period he serves as Chairman or member after retire- 
ment, such salary which, together with his pension and pension-equivalent ofapy 
other form of retirement benefits shall not exceed the last pay drawn by him 
before retirement. 

If a person other than a serving cr retired judge of the Supreme Court or of 
a High Court is appointed as Chairman, he shall get a salary of Rs. 3, SCO per 
month. He can also draw, m addition to Rs. 3,500, such allowances as are 
admissible to a Government officer of the first grade. 

But if a person at the time of his appointment as Chairman is in receipt of 
a pension in respect of any previous service urder the Government or any local 
body or authority owned or controlled by the Government, such salary shall be 
reduced by the amount of pension and pension equivalent of any other form of 
retirement benefits. 

Rcmaneratlon, allowance of Members : Under Rule 4 of the aforesaid Rules 
of 1970, a person, not being a serving or a retired judge of the Supreme Court or 
of a High Court, appointed as member shall be paid a salary of Rs. 3,000 
per month plus the usual allowances admissible to a Government officer of the 
first grade. 

Travelling and daily allowances : In terms of Rule S, if the Chairman or a 
member is serving or a retired judge as aforesaid, he shall draw such allowances 
as are admissible under the Supreme Court Judges (Travelling Allowances) Rules, 
1959, or, as the case may be, the High Court Judges (Travelling Allowances) Rules, 
1956. If, however, he is not a serving or a retired judge, he will get at the same 
rates as are admissible to a Govemmant officer of the first grade. 

Removal of members from office ; Section 7 empowers the Central Govern- 
ment to remove a member of tbe Commission from office in any one of the 
following circumstances, namely 

(a) If he has been adjudged an Insolvent; 

(b) If he has been convicted of an offence which, in the ' opinion of t^e 
Central Government, involves moral turpitude; 

(c> If ho has become physically or mentally incarihble of actihg as such 
neottien' - •• ^ 



<d) ffbelM acquired such fiiuuacialpr other tatqrestaa U alfeot 

pireju(^ciailly oxs functions as a member , j * > 

(e) If he has so abused his posttion its to render his oontinuaUce in office 
prejudicially to the public interest 

However, a member cannot be removed fronirhis office on ^ground 
specified in (d) or (e) above, as a matter of course. For the removal pn eith^ pf 
these grounds, the Central Government has to make a reference to the Sopreipe 
Court, Thereupon, if the Supreme Court, on an enquiry conducted by it iq 
accordance with Supreme Court Rules, 1966 (vide G.S.R, 73 dated 7,1.1971) ha^ 
reported that the member ought, on such grounds, to be removed, then only the 
removal on either of the said grounds is permissible by the Central Government 
This safeguard is intended to serve the independence of the Commission, f 

Appointment of Director General and the staff ot the Cqnunisslon . ; It may 
be recapitulated that under Section 2(c) Director General means the Director 
General of Investigation and Registration appointed under Section 8, and includes 
any Additional, Joint, Deputy or Assistant Director General pf Investigation and 
Registration appointed under that Sectiop. By amending Section 8 and repealing 
Section 34 relating to the Registrar of^ Restrictive Trade Agreement (RRTA), 
the functions of the former Dijrector of Investigation and the RRTA have been 
combined and the office has been Redesignated. Under Section 8, as .amended by 
the Amendment Act of 1984, the Central Government may by notification appoint 
a Director General of Investigation and Registration It may appoint as many 
Additional, Joint, Deputy or Assistant Director General as it may think fit. Sudi 
appointments are made for making investigation for the purposes of this Act and 
for maintaining a Register of Agreements which are subject to registration under 
this Act; also for performing such other functions as are, or may be provided by 
or under this Act. 

The Director General may, by written order, authorise one of the Additional 
Joint, Deputy or Assistant Directors General to function as the ^gistrar of 
Agreements which are subject to registration under this Act. 

Every person authorised to function as the Registrar erf and 

every Additional, Joint, Deputy or Assistant Director General shall exercise his 
powere, and discharge his functions, subject to the general contrpl, supervision 
and direction of the Director General. ' 

The Central Government may provide the staff of the Commissian and may, 
in addition, make provisions for conditions of service of the Director General, 
Additional, Joint, Deputy or Assistant Director General and of the members 
of the staff of the Commission Their ijcopdilioni of service arc not to be 
varied to their disadvantages. 

Salaries etc., to be betrayed out of the Cbnstflidated Fuad of India : Section 
9 provides that salaries and allowances payable to thfe members and the idmirtis- 
trative expenses including salaries, allowance and pensions payable to or in respect 
of officers and employees of the Commission shall be defrayed out of the Consoli- 
^ed Fund India. ' ' 

I « t 

. „ .Debate ffie C^mipi/taiop^beip^a st8tutori)y con^nM indegenidffit body 
it does not have any sootm of revenue to maintain its a^to. all expenses 
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AftiftevU^lr^t^ Wnd^ Sep^ooiBtdiaranwd 

abpve); toe jqaaio twastim pf the.Direipfpr Otocfol ei Mvestigotion aoid Re^iMi»tiOQ u 
to 6 ^ 1 ;^ iov^stig^tkm w^rrthA MH1? Cpmowa^W ’ lUgolatkw &ame4hy ^ 
Codilnission in exercise 01 the powers confcrredonit ^ectfoss |{9 And $6 <h thPA<!t. 
Chapter II the said Regulations prescribe the duties and functions of the Pirector 
General of hatostiiptioa and Ri^smMioo.' In this cpnte, it oay be noted that 
Section II (as sid>st^eid by the 1984 Amendment' Act) conim tim necessary powdts 
on the ' ENrector Cfeneval to make investigation: for the purpose Of encto^ by t^e 
Commission, According to this {Section which % tnahmtory in nature^if a Com^ 
laint is made by an association^ having membershiii^ hot less than '25 person^ 
(i.e. Is or more) tv by 25 or more; comnmers {vide Section 10 (a) (i)], then sudl 
com]tiaint4s to be reamed to the f^irectm* OeoHid for prtdimin^ investigatioh. 
The Director General would submit his investigation report to the Commission 



which may take such action as is deemed fit after emuideration of the said report. 
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By virtue of Regulation 35 of the MRTP Cotpmission Regulations, 1974, the 
Commission may at any time direct the Director General Or any one or more of its 
officers to study and investigate, and report or fornish information on ahy trade 
practice as may constitute or contribute to monopolistic or restrictive trade practices 
or unfair trade practices existing m any trade or are alleged to have bean 
practised oy any producer, distributor or dealer or a group of producers, 
distributors, dealers, or in respect of any application dr reference under Chapters 
III, IV, V and VI or Section 61 of the Act. The Commission can also ask die 
Director General or any officer(s) of the Commission for a further or supple- 
mentary report or information if the earlier report or information submitted 
by him to the Commission appears to be insufficient or inadequate. Under Regula- 
tion 20, the Commission shall direct the Director General of Investigation and 
Registration to complete the preliminary investigation and submit a report (5 
copies) within such time as it may fix. However, this time limit is extendabte by 
the Commission on a request for extension being made to it by the Director 
General. 


Under Regulation 2] , the Commission may, in its discretion, at any stage of 
the inquiry bring on record, for the purpose of the inquiry, the report of the 
Director General and any information or other material collected by the Director 
General or any part of such report, information or material, provided that the 
Commission shall not bring on record such part or parts of the report, information 
or material the disclosure of which, in the opinion of the Commission, is not 
relevant to the inquiry^ of in pifolift interest. The Director Gen»a] shall be 
entitled to xeply wh^e hu report or the evidence or material collected by him or, 
any part thereof, brought on the record is sought to be rebutted by any party. 

Under Repdation 22, wlueie the Conamisnoo, on a .perusal of the Directs 
General’s report submitted, "nder Regulation 20, is of the view that a further investi- 
gation is necessary, it may direct the Direct General to make sudi further investiga- 
tion as the Commission may thmk nepessary and submit a further report Where 
on a perusal of the report of the Director General submitted under Regulation 20 
or furthev-nptvt under hub^-r^hition (h) ef thld* regulatibli or bOtlL as!the case 
ai«y.bn;4htfCki tii aa i t ni6 n is>of%iao|iihiBi91Ht(rt^*egAN^ tease te uMb uMit fAr 



the issvavo^ of ootice of iOQlu^ W fSfP®ct of ^11 or any ^thp it 

drop fhe proccfcdings in respect of all or wy of the alkaattoas, as the case may |[kt 
Provided that where investigation has been made on the basis of a complaint, 
reference or application under Section 10 of the Act, the CommissroD shall 'give tl[ie 
complainant, the concerned Government or the Director General, n the case 
be, an opportunity of being heard before ordering the dropping of the proceedings in 
respect of all or any of the allegations. 

In terms of Regulation 23, if the Commission, aft«r Gonsiderihg the report 
of the Director General referred to in Regulations 20 and 22, forms the opinion 
that an enquiry should be heM, then it can institute an enquiry in accordance with 
the procedure laid down in Chapter IX or IXA of the MJR.T.P. Commission 
Regulations, By virtue of Regulation 24, the Commission can institute an enquiry, 
if it so things necessary, into a monopolistic trade practice, under Section 10(1>> 
of the Act, upon a reference made to it by the Central Government or upem its 
own knowledge or information, 

JURISDICTION, POWERS 4l PROCEDURE OF THE COMMXSSION 

Enquiry into Monopolistic or Restrictive Trade Practices : Under Section 10, 
the Commission may enquire into : (a) any restrictive trade practice; and (b) any 
monopolistic trade practice, upon a reference made to it or upon its own knowledge 
or information. 

The jurisdiction of the Commission in respect of (a) above can be exmeised 
in any one of the following four circumstances, namely— 0) upon receiving a comp- 
laint of facts which constitute such practice from any trade or consumers’ assoa- 
ation having a membership, as stated earlier, of 25 persons or more or from 25 or 
more consumers; (ii) upon a reference made to it by Central Government or a State 
Government, (lii) upon an application made to it by the Director General of 
Investigation and Registration; (iv) upon its own knowledge or information. 

The jurisdiction of the Commission with regard to another matter, viz., 
concentration of economic power, can be exercised only on a reference made to it 
by the Central Government. In so far as the matter comprised m Chapters III and 
IV are concerned the Commission’s role is advisory, that is to say, m respect of 
such matters the Commission’s duty is td send to the Central Government reports 
and recommendations for taking such action as the Central Government deems fit 
and proper. But in so far as the matters pertaining to restrictive trade practices 
are concerned, the Commission enjoys tfie absolute powers to pass final orders 
thereon. ' ' 

Investigation by Director General before issue of process in certain circums- 
tances : Under Section li, in respect to any restrictive trade practice of which 
complaint is made under Section 10(a) (i); discussed earlier, the Commission shall, 
before issuing any process requiring the attendance of the person complained 
against, cause a preliminary mvestigatiorf to be made by thfi ’Diredtof General of 
Investigation and Registration in such manner as it may direct Thereupon, the 
Director General has to submit a report to the Commission to enable it to satisfy 
itself as to whether or not the complaint requires to be inquired into. 

Hu l^trectQr .Qenfi;al v^k>|i lus own Icnou^edgdiOir inforrantion nr on 

n ooiqpla^t to nw oc wgM io bq n^tdonjvouiaiMrFinveetlgaU^ 
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j«oabM hiQ) to satiti^ himself as to whether or not an ai^c^op wujter S^tp 
, lC(a) (hi) (discussed earlier) should he made by him to the Conunission. , . , 

For the purpose of either of the aforesaid prelimina^ investigations, ^ 
Director General in the first-mentioned case and the Director General or any O^er 
person in the second-mentioned case shall have the same powers as an Inspector 
has under Sections 240 and 240A of the Companies Act [vide Section 44 (2) of the 
M.R T.P. Act]. * 

An order or requisition made by a person making an investigation as 
aforesaid shall be enforced in the same manner as if it were an order or requytioo 
made by an Inspector under Section 240 or Section 240A of the Companies Act. 
Any contravention of such order or requisition shall be punishable in the pone 
manner as though it were an order or requisition made by an Inspector appointed 
under the said Section 240 or Section 240A. 

Powers of the Commission ; Section 12 lays down the powers. For the 
purposes of any enquiry under this Act, the Commission has the same powers as am 
vested in a Civil Court under the Civil Procedure Code, 1908, while trying a suit in 
respect of the following matters, namely— (a) the summoning and enforcing the 
attendance of any witness and examining him on oath; (b) the discovery and 
production of any document or other material object producible as evidence; (c) the 
reception of evidence on affidavits; (d) the requisitioning of any public record from 
any Court or office; (e) the issuing of any Commission for the examination of 
witnesses [sub-section (1)]. 

Any proceeding before the Commission shall be deemed to be a judicial 
proceeding within the meaning of Sections 193 and 228 of the Indian Penal Co&; 
and the Commission shall be deemed to be a civil Court for the purpose of Section 
195 and Chapter XXXV of the Criminal Procedure Code [sub-section (2)]. 

The Commission has the power to require any person : (a) to produce befixre, 
and allow to be examined and kept by, an officer of the Commission in this behalf, 
such books, accounts or other documents in the custody and under the control of 
the persons so required as may be specified or described in the requisition, being 
documents relating to any trade practice, the examination of which may be required 
for the purposes of this Act; and (b) to furnish to an officer so specified such 
information as respects the trade practice as may be required for the purposes of 
this Act or such other information as may be in his possession in relation to the 
trade carried on by any other person [sub-section (3)]. 

For the purposes enforcing the attendance of witnesses, the local limits of 
the Commissioner’s jurisdiction shall be the limits of the territory of India [sub- 
section (4)]. 

During any inquiry under this Act, the Commission may have any grounds 
to believe that any books or papers of, or relating to any undertaking in relation 
to which such inquiry is being made or which the owner of such undertaking may 
be required to produce in such enquiry, are being, or may be, destroyed, mutilated, 
altered, falsified or secreted. In such a case, the Commission may, by a writtmt 
order, authorise any of its officers to exercise the same powers of entry, search 
and seizure in relation to the undertaking or the books (v papers, af(»esaid as nsay 



'Se’ eicet^MV tin; Director Oeitena wbiy holding h pr^imlnsty 
iinder Section 1 1 (sub-section (5)]. Thus, this provision is desisted to etiipowtet the 
Commission to authorise any other oflicer of it, than the Director General, to 
eetercise the san>e powers as the Director General may exercise for the ptvpose of 
Pmliminary Investigation. 

The scope of Section 12 may be explained thus ; Sub-section (t) covers all 
kinds of inquiries under the Act including inquiries under Chapters III, IV and VI. 
Sub-section (3) is applicable only to inquiries under Chapters IV and VI relating 
to monopoiistic and restrictive trade practices. The provisions of sub-sections (1) 
(2) and (4) are applicable to all proceedings under the Act, whereas the 
provisions of sub-section (3) are applicable only to trade practices and are 
not qualified by the expression ‘ for the purposes of any inquiry under this 
Act” ; but sub-section (3) only enjoins that the information or documehts called for 
should be in connection with trade practices, the examination of which, may be 
required for the purposes of the Act. 

} ^ 

Commission’s power to grant tempor^^ Ii^uncHon : It may so happen that 
during an inquiry before the Commission, it is proved, through affidavit or otherwise, 
by the complainant, Director General, any trade or class of traders or any other person 
that: (a) any undertaking or any person is carrying on, or is about to carry on, any 
thonopolistic or restrictive or unfair, trade practice , and (b) such monopolistic or 
restrictive or unfair, trade practice is likely to affect prejudicially the public interest 
or the interest of any trader, class of traders or traders generally or the interest 
of any consumer or consumers generally. In such a situation, the Commission may 
Wtay or prevent the undertaking or, as the case may be, such person from causing 
such prejudicial effect And this the Commission may do by granting a temporary 
injunction restraining such undertaking or person from carrying on any of the 
aforementioned trade practices until the conclusion of such inquiry or until further 
orders. Thus tins provision as contained in Section 12 A (I) (newly incorporated 
by the 1984 Amendment Act) enables the Commission as well to exercise the power 
ol granting injunction which is vested in a Civil Court under the C.P.C. 

Section 12A (2) provides that the provisions of Rules 2 A to 5 (both inclusive) 
of Order XXXIX of the First Scliediile to the C.P,C shall, as far as may be, Apply to 
a temporary inju iction issued by the Commission, as they apply to a temporary 
injunction issued by a Civil Court Any reference in any such rule to a suit shall 
be construed as a reference to an enquiry before the Commission. 


Commission’s power to award compensation: According to Section 12B 
^inserted by the 1984 Amendment Act), if, as a result of any of the kinds of trade 
pl^actice mentioned in Section 12A, any loss or damage is caused to the Central 
Government or any State Government or any trader or class of traders or consumer, 
^cp anyAUch aggrieved entity may apply to the Commission for an order for the 
i^ccoyeiy frbm fhe undertaking or owner thereof or from the person which or who 
curried on any of the aforesaid trade practice of such amount as the Commission 
inUy determine as compensation for the loss or damage so caused. This right of 
to the CommrssSon for the recovery of loss or damage is in addition to 
right to ihstitut^ a suit for tfte recovery of the loss or damage [sub;scction(I)l, 



^ int^reft^ th^ op^ ojr moit such persons may* ^b the ^mbdm m 
^ Cpt^mM<^mdheim ai^hcation fqr and on behalf of* or for the bei^t^ d(i 
p^sons so interested ; tl^reupoii tte provisions of Rule 8 of Otder I 'of 
F^rst Schedule tp the C.P,C shall apply subject to the modification mat ewry 
refereppe thefeln to a suit or decree shall be construed as a reference to 
application beforp the Commission thereon [sub-secti<m] (2)h 


^ Qn the receipt of the application for the^recOvery of loss or darn^SC caused 
by any pf the hinds of trade practices as aforesaid, the Commission has to make 
an inquiry into the allegations made in the applii^atkm; thereafter it may make an 
order directing the owner of the undertaking or other person to make paynient, to 
the applicant, of the amount determined by it as realisable from^he undertaking or 
the owner thereof; or, as the case may be, from the other person {sub-section (!J^. , 


It hai been stated above that the aggrieved entity can apply for compensati<^ 
to the Commission as well as to the Court Suppose that a decree has been passed 
on the application made to the Court for any loss or damage in favour 
per8on(s) referred to either in sub-section (1) or in sub-section (2) In such a ca^, tj|e 
amount (if any) paid or recovered m pursuance of the Commission’s order under 
sub-section (3) shall be set off against the amount payable under such decree; the 
decree shall be exempted for the balance, if any, left after such set-off [sub-section 
( 4 ) 3 . 


Enforcement of the order made by Commission under Section 12A or 12B: 

By virtue of Section 12C, [a Ided by the 1984 Amendment Act] the aforpshaid order 
of temporary injunction or of payment of any amount may be enforced by the 
Commission in the same manner as if it were a decree or order made by a Court in 
a suit. In the event of the Commission being unable to execute any such order, it 
can send the order to the Court. The Court must be one within the local limits of 
whose jurisdiction, (a) the registered office of the company is situated where the 
order is against a company, or (b) the place, (if the order is against any other 
person) where the person concerned voluntarily resides or carries on busipess or 
personally works for gam, is situated. Thereupon, the Court to which the order 
IS sent by the Commission shall execute the order, as if it were a decree or order 

sent to it for execution. 

' <1 

Orders of Commission may be subject to conditions, etc. : Section 13 (]) 
provides that in making any order im^cr this Act, the Commission may make such 
provisions net inconsistent with this Act as it may think necessary or desirable for 
the proper execution of the order If any person commits breach of or fails to 
comply with, any obligation imposed on him by any such provision, then he ^aU 
be deemed to be guilty of an offence under the Act. 

’ i I 

According to Section 1 3 (2), any order made by thet Commission may be 
amended or revoked at atvy time in the manner in which it was made. This provision 
has‘ undoubtedly to be read with Regulation 85 of the MRTP Commission Reguln-i 
tions. As spelt out by Regulation 85, Section 31 (2) permits amendment as a result of 

ki or ciihsSuues^^ dd wjudi 

providds that Stetkfn^lM 

and Otmt XLWl of the Civil Procedure Code shall, as far as possible, apply to 
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the proceediogs before the Commissioii. This, in turn, would wsrmnt m amoidiiieii^ 
if there is a discovery of new and important matter or evidence which, after th^ 
exercise of due diligence, was not within the knowlcde of the appheant or could nbt 
be produced by him at the time when the order was passed by the Commission. 
can also be justified on account of some mistake or error apparent on the fact of the 
record or for any substantia! reason. Even the grounds s^lt out in Regulation 8S 
arc sufficiently wide to enable the Commission to amend its order in appropriate 
cases apart from the somewhat wide ambit of Section 13 (2) v, Mysore Kirlos^ 

karLtd. (1978) 48 Comp, Cas, 837 (MRTPC) ; Mahindra AMahindraLid v Union 
of India. AIR 1979 S.C. 798]. It thus seems that the requirement of law for the 
purposes of amendments are quite flexible. 

On the failure of a party to attend the hearing, the Commission passed an 
ex parte order. And the respondent filed an application under Section 13 (2) for 
the revocation of the order on the ground that his Counsel was grossly negligent, 
and had never informed the respondent about the date of hearing and hence, the 
respondent had no real opportunity to submit its case. The commission held that 
on the failure of a party to attend the hearing, an ex parte order may be passed. 
But Order IX, rule 13 of the C.P.C. provides that if the party is able to show 
that he was prevented by sufficient cause from being present at the bearing, the 
ex parte order has to be revoked and an cpporlunity given to the party to present 
his case. In view of Regulation 15 of the MRTP Commission, the relevant 
provisions of the CPC. providing for these contingencies have necessarily to be 
applied and there is rcihirg IF Fecticn 13 (2) to preclude such application [In re 
Ramgopal Maheihh'ari & Sens (1979) 49 Cerrp Cas 202 (MRTPC)]. 

Section 13 (3) provides that any order made by the Commission may be 
either general in its application or limited to any poriuular class of traders ora 
particular class of trade practice or a particular trade practice or a particular 
locality. It may be noted that a doubt expressed before Sachar Committee 

as to whether this vill include an order vi respect of a particular trader. 
Consequently, it was suggested by the Sachar Committee that the words *'or a 
particular trader’ should be added after the words italicised above. But the MRTP 
(Amendment) Act 1984 has not taken any cognisance of this suggestion with the 
result that the aforesaid doubt still remains. 

Commission’s power to cause Investigation to find ont whether or not orders 
made by it have been complied with : The Commission may have any reasonable 
cause to believe that a person has omitted or failed to comply with any order made 
by it or any obligation imposed by it on him by or under this Act. In such a 
situation, Section 13A (added anew by the 1984 Amendment Act) empowers the 
Commission to authorise the Director General or any officer of the Commission to 
make an investigation into the matter. When so authorised, the delegate may, for 
the purpose of making such investigation, exercise all or any of the powers 
conferred on the Director General by Section II. The delegate so authorised shall, 
ofl the conclusion of the investigation, submit to the Commission the investigation 
report so as to enable the Commission to take such action in the matter as it may 
think fit. 

Order where party concemed dees sot carry ee berieesa ta Mtta : Acoordi&g 
^ Section 14 (as ameiKkd by the Amendment Act of 1984), whore any practice subs* 




UatlaUy Adis witlHii mon<^latic, restrictive or unfair trade practice 'rektit^ to tltd 
production, shortage, supply, distribatioa or control of goods of any desc^^oti or 
provision of any services and any party to such practice does not carry on businelS 
in Indig, then an order may be made under this Act, with respect to that part of the 
practice which is carried on in India. It may be observed that this Section does not 
deal with the power of the Central Government or Che Commission to pass an 
order but refers to the scope of the order that can be made either by the Central 
Government or the Commission in so far as any of the aforesaid category or track 
practices is indulged in or carried on in India, even though the party carrying on 
the practice in India may not be carrying on business in India. 

Restriction of application of orders in certain cases : By virtue of Section 1 5, 

no order made under this Act with respect to any monopolistic or restrictive 
trade practice shall operate so as to restrict ; (a) the right of any person to 
restrain any infringement of a patent granted in India; or (b) any person as to 
the condition which he attaches to a license to do anything, in India ; or (c) the 
the doing of which but for the license would be an infringement of a patent granted 
right of any persons to export goods from India, to the extent to which the 
monopolistic or restrictive trade practice relates exclusively to the produotion, 
supply, distribution or control of goods for such export. 

It may be noted that Section 1 5 limits the scope of the orders that can be 
passed by the Commission or by the Central Government in respect of restrictive 
trade practice or monopolistic trade practice. The provisions contained in (a) and 
(b) above are in conformity with the universally accepted policy in all countries to 
protect the monopoly rights arising out of the patents granted by the State with 
a view to promoting and encouraging inventions. 

The provision contained in (c) above fuither limits the scope of the orders by 
protecting the right of exporters subject to the condition that the monopolistic or 
restrictive trade is shown to arise exclusively out of production, distribution or 
supply made for exports. 

It may be noted that in view of the very legislative provision in Section 15, 
an order passed by the Central Government or tiie Commission, to the extent such 
an order operates to impose restriction of the nature described in Section 15, may 
be treated as void and of no consequence. 

Sittings of the CmuBiissioa : Under Section 16(1), the central office of the 
Commission shall be in Delhi. But the Commission may sit at such places in 
India and at such times as may be most convenient for the exercise of its powers 
or fnnetions under this Act. 

Suh-section (2) pr'ivides that the powers or functions of the Commission 
may be exercised or discharged by Benches formed by the Chairman from amongst 
the members, la Bengal Potteries Ltd. v. MKT PC (1975) 45 Comp. Cos 697, an 
order passed by a two-member Bench was challenged on the groimd that according 
to Section 5, the Commission could not be validly constituted with less titan 3 
members inciuding the Chairman and thm the entire proceedings before the Conu^iti'; 
ssion constituting 2 members wetseili^al and without jurisdiction. Dismiisutf 
tids aifomenf, the Calcutta Hig^ Court obsorved : (a) that under Section 16 (2)^ 



Dowels and functions of the Commission can be exerdised by a- Bench 
the Chairman. Consequently, the Chairman may form a Bench even With less 
than 3 members; (b) that Section 6(6) [which provides that majority ppinipn will 
prevail] will come into play only if there is a difference of opinion among' the 
members In the event of there being a divergence of opinion, the tnatter may 
obviously be referred b a third member. Power of forming a Benqh under 
Section 16(2) is not dependent on, or controlled by, Section 6(6), because the 
provisions contained in Section 6(6) are contingent and dependent upon happening 
pf a difference of opinion among the members. Accordingly, there is no statutory 
bar against conducting a proceeding or hearing a matter by a Bench formed by 
the Chairman and one member of the Commission. 


On the analogy of the aforementioned Calcutta High Court judgment, 
there can be no objection to a Bench being constituted by one member disposing 
of any matter for which the Bench has been constituted by the Chairman provided 
the function concerned has been developed on the member concerned by the 
Commission as a whole. The legislature could not have possibly intended that the 
prdoeediogs under the MRTP Act should be kept m abeyance or that there should 
be'a dofflplete standstill in its working just because either the Chairman and or 
one' of the members is not available. Legislation aimed at preventing concentration 
of economic power to the common detriment could not be put in cold storage 
for administrative exigencies of this kind [Delhi Pip 2 Dealers' Association; also see 
tn re. Graphite India Ltd. 1977 Tax L.R. 1990 (MRTPC)] 


Because of the aforesaid two decisions of the Calcutta and Delhi High 
Courts, Sachar Committee’s recommendation was to remove the doubt by adding 
a'^new sub-section (3) to section 16 to the effect that “the Chairman may constitute 
a Bench with one or more members for exercising the powers and discharging the 
functions of the Commission’’. However, this reebmraendation of the Sachar 
Committee was not taken into account while passing the 1984 Amendment Act. 


Hearing to be in public except in special circumstances : Under Section 17(1), 
the hearing of proceedings before the Commission has to be, in public and not in 
camera. But to this rule there is an exception as contained in Section 17^)., ^ 
^Qordingly, the Commission may (a) hear the proceeding or any, part tltfreof, 
in jjuvate, (b) give directions as to the person who may be present thereat,, 
(dj prohibit or restrict the publication of evidence given before the Commission 
(whether in public or in private) or of matters contained in documents filed before 
the Comnussion. ... 


, regards prohibition or restriction of publication referred to above, it 
Wdtild not encompass any complaint to a lawful authority enipowired by law to take 
action under any statute or other law with a view to moving it to take action. For 
u|iatance,, in the event -of a blanket prohibition or restriction being imposed, even . 
a,;osiamatory tiatement irrelevant to the subject-matter of the inquiry would 
b(^|>retected. Seobdip^iiO or filing before a lawful authority ‘a certified copy of 
evidence to ‘taJK any action m respect of such defamatory statement cannot 
M .niiOiiubited. or rest^qt^, because that will 1)6 unfair to the person about whom 
.jli|iiD)BhMmneoto are made, la case of statements which are relevant to the subject- 
inmir ihe mwiy, arena defamatory atrnemeat .will be protect^ by StooiM 



t^ie MRTP Act, forwWcknd order prolubit|n^,Qr. iwtti9^g,|wj^tiati0i4 
itf neceSsaity from the Comniissbii. Ctuisequeatly, a blaok^t prohmition orj 
r^rstrictfon ' cannot be levied. Prohibiting or restricting the publicalucm of evid^an^ 
before the Commission, or of allrhatters contained in documents bled before ,ibe 
Commission, except for the purpose of a lawful complaint to any authority eittpb’ 
wered under the law to take action, would be sufficient [Delhi Pipe Dealers’ 
Association v. Indian Tube Co. Ltd. (1976) 46 Comp. Cas. )5I (MRTPC)]- ? 

Procedme of the Commlssioii t According to Section 18 (as amended by 
the Amendment Act of 1984), subject to the provisions of tius Act, the CommissioO' 
shall have the power to regulate the following : ‘ ’ 

(a) the procedure and conduct of its business; 

(b) the procedure of Beaches of the Commission; 

(c) the delegation to one or more members of such powers or fuactionk Os 
the Chairman may specify. 

The italicised phrase above needs little elaboration. The words "sobjeot to'*, 
according to correct judicial interpretation, mean “conditional upon”. Therefore, 
what Section 18 (1) provides is that the regulation-making power of the Commission 
under Section 18 is conditional upon what is already provided for in Section 12(1) 
(discussed earlier). These words are not limiting words and do not mean that the 
Commission cannot regulate the rest of its procedure, .which 4 not provided fm*. 
in Section 12(1). The true scope of the conditions imposed hy the phrase “subject 
to the provisions of the Act” on the regulation-making power of the Commission 
IS that when the same subject is covered both by the provision contained in Section 
12(1) and also by the Regulations made by the Commission and there is no- 
conflict between them, then the former (i.e, the Act) shall prevail over the latter , 
(i.e. Regulations). This condition cannot operate when the subject-matter 
of the two provisions is not the same. This interpretation seems to be the only 
correct interpretation of the words italicised above, because Sections 10 and 37 
envisage a judicial inquiry. 

The paragraph added to Section 18(1) by the 1984 Amendment Act is, 
intended to clarify that any order passed by a member of the Commission under 
delegation shall be deemed to be an order of the Commission. It has been enact^ 
that a member to whom any powers or functions have been delegated under Section 
18(1) (c) shall excercise such powers or discharge tiiose functions in the saijne, 
manner and with the same effect as though fltey had been conferred on such 
member directly by this Act and not by way of delegation. Any order or other act or 
thing made or done by him pursuant to the power or function so delegated shall be 
deemed to be that made or done by the Commission, This vicarious tesponsibility 
of the Commission for the act of its delegate is however subject to. any general 
or special direction given, or condition imposed, by the Commission. 

Section 18(2) v'fovides that in particular, and without prejudice to the 
generality of the foregoing provision?, the powers of the Commission shall include 
the power to determine the extent to Which persons interested or claiming to be 
interested in the subject-matter of any proceeding before it are allowed to be present 
or to be heard, either by themselves or by their r^reseatatiVes w to cross-examine 
W»*"«”** or otherwise to take part in the proceeding. 




Orders (MT the CommissJon to he acted ia the Register : This is dealt with 
by Section 19 m which consequential amendments have been made by the 
1984 Amendment Act. These consequential amendments are italicised 
below. Under this Section, the Commission must cause an authenticated copy of 
every order made by it in respect of a restrictive trade practice or an unfair trade 
practice, as the case may be, to be forwarded to the Director General who shall 
&ve It recorded in such manner as may be prescribed. 

It would thus be evident that Section 19 prescribes two requirements. The 
first is for the Commission to send an authenticated copy of its order to the 
Director General. The second is for the Director General to have that authenticated 
report in such manner as may be prescribed That is to say, the Central Govern- 
ment must frame the rules prescribing the manner in which the copy of the 
authenticated order sent by the Commission to the Director General must be recorded 
by the latter. Sub-rule (6) of rule 1 1 A, introduced by the MRTP (Amendment) Rules, 
1984, requires the Director General to maintain particulars in separate registers in 
respect of restrictive trade practices, monopolistic trade practices and unfair trade 
practices investigated by him or inquired into by the Commission. The particulars 
to be entered in the registers are specified in the prescribed forms which include, 
inter alia, columnsfor entering the substance of the orders passed by the Com- 
mission. The importance of noting m the register lies in that the registers are open 
to public inspection as provided in Section 65. 

CENTRAL GOVERNMENT 

The Centra] Government is another entity which is responsible for the 
goverance of the MRTP Act. It is mainly responsible for administering Chapter 
in of the Act pertaining to concentration of economic power. This Chapter has 
three parts. Part A contains Sections 20 to 26 which empowers the Central 
Government to deal with matters comprised therein. Part B consists of Sections 
27 (relating to division of undertakings), 27A (relating to Central Government’s 
power to direct severance of inter- connection between undertakings) and Section 
27B (relating to the manner in which order made under Section 27 or 27A. shall be 
carried out). Part C consists of Sections 28 (pertaining to matters to be consi- 
dered by the Central Government before according approval), Section 29 (regarding 
the right of audience) and Section 30 (relating to time for taking action). 

By virtue of Chapter m, the Central Government has the power to make 
orders in regard to the matters specified hereunder ; 

(a) Substantial expansion by the owner of an undertaking (Section 21 ); 

(b) Establishment of new undertakings (Section 22); 

(c) Merger, amalgamation and take-over of undertakings (Sections 23 & 24); 

(d) Appointment of a person as a director of an undertaking to which Part 
A of Chapter III applies, unless he does not hold such office in more 
than 10 inter-connect^ undertabngs (Section 25); and 

(e) Division of undertakings (Section 27) and severance of inter-connection 
• between undertakings (Section 27 A). 

la respect of (a) to (d) above, theCentral Oovenunent assumes jurisdiction 
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Prior to exercising powers of according approvals under Chdpiv HI, ^ 
Central Government is required to consider the criteria enshrined in Section 21. 
Section 30 prescribes the time-limit within which the Central Oovcpiment cm ^tahe 
action for preventing concentration of economic power. Accovding to Section 30, 
if the Central Government is qf the opinion that a further inquiry is to be held by 
the Commission before sanctioning approval under Section 21, 22 or 23, then riiK 
former should refer the matter to the Commission within 60 days from the <hPC of 
receipt of the notice under Section 21, application under Section 22 or the prt^josai 
under Section 23, as the case may be. The Commission thereupon has to make its 
report within 90 days from the date of the receipt from the Central Govemment 
of the reference, whereupon the Central Government has to dispose of the matter 
within 60 days from the date of the receipt of the Commission’s report. Thus the 
whole procedure should not last for more than 210 (604-904-60) days. 1^ 
if the Central Government does not refer the case to the Commission for itiquiiy, 
then the Government, under Section 30(4), has to dispose of every liotica, t^pU- 
cation or proposal within- 90 days except in certain cases where .the CentrtU 
Government is of the opinion that the matter cannot be disposed of within the Said 
90 days. 


Section 61 also empowers the Central Government to require the Commk* 
sion to submit a report on the general effect on the public interest of such tra^ 
practices as, in the opinion of that Govemment, either constitute or contribute 
to monopolistic or restrictive or unfair trade practices (these italicised words .beiag 
added by the 1984 Amendment Act) or concentration of economic powers to tlm 
common detriment. 


Apart from the Central Government’s powers mentioned above, k ha$ poWK 
under Section 31 to require the Commission to investigate into a monQpoUi^ 
trade practice, where it appears to the Central Government diat the owMtn of Pm 
or more undertakings are indul^ng in any practice which is or may be a monopolistic 
trade practice or that monopolistic trade practices prevail in respect of aiiy goo^ 
or services. By virtue of the Proviso to Section 31 (added by the 1984 A^nd' 
ment Act), the Court also suo moto may conduct the investigation into a monopolistio 
trade practice. On the receipt of the investigation report from the Comipissi^ 
(made either on its own motion on the basts of its own infonuation or at t)b» 
Rotates of the Central Government), the Central Government may pass orders tP 
remedy or prevent any mischiefs which result or may result from such trade 
practice. 


Under Section 43 (as amended by the 1984 Ameodaient Act), the Optnd 
Government for carrying out the purposes of the Act, has the power to cdl 
the owner of any und\u.taking to furnish to that Government (periodically 
and when required) any information concerning the activities carried on by tihe 
under talung, the connection between it and any other undertaking includig suc^ 
other information relating to its organi8ation,bii«ae88, cost {vo^ctsM, oontoct 
trade practice or management as may be preacribed. - 
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in Wercise df th’e powers confcrcd by Sectioo 4$ (relating to power tooalllor 
informition) read with Section 67 (i.e. rule’inakmg powers), enable the Central 
Government to call upon the owner of any undertaking to furnish information, 
etc.] referred to m the immediately preceding paragraph. The Central Government 
has also issued an order under Section 43 calling upon the owners of every under- 
taking registered under section 26 to furnish to it two copies each of its Balance 
Sheet and Proit & Lo^>s Account within 30 days from the date on which these 
documents arc plicsd b>.‘fore th3 Annual General Meeting Section 44 (as amended 
by the 1*584 Am^ndm^nt Act) confers on the Central Government the power to 
appoint one or more Inspectors to investigate into the affairs of an undertaking if 
the Government is of ihs opinion that the undertaking is indulging in any monopo- 
listic or restrictive or unfair trade practice or is in any way trying to acquire any 
control over Uny dominant or inter-connected undertaking 

Under Section 54 (1), the Central Government has the power, while according 
apy approval, sanction, permission, confirmation or recognition, or while giving 
‘ any direction or using any order, while granting any exemption under the Act, 
to iinposc sdeh conditions, limitations or restrictions as it may think fit Section 
^4, (3) provides that any breach of such conditions, limitations or restrictions may 
culminate in rescission or withdrawal of such approval, sanction, permission, 
confirmation, direction, order or exemption made or granted by it. 

Under Section 55, the orders of the Central Government can be appealed 
against. The appeal is to be preferred only to the Supioine Court. The time- 
limit for such appeal is “within 60 days from the d Lto of the order”. This appeal 
lies on one or m^re of the grounds specified in Section 100 of the Civil Procedure 
Code. 

It may be' noted that the Central Government, in exercise of its rule- 
making powers, has framed the MRTP Rules, 1970, MRFP (Information) Rules, 
1971 and MRTP (Classification of Goods) Rules, 1971 as amended by the 1984 
AtHendment Rules. 

CQtmtjs 1 

' ' ApaVt from MRTP Corpmissipn and the Central Government as the two 
efititiifefmetUicmcd ibbvc) responsible for the enforcement and administration of 
tbt A6t> Indian Courts have al>o a role to pUy in the enforcettieht and 
ddlrnUlmratioft of the Act. LJadcr Section 55, any person aggrieved by the decision 
on kny ^cstidn nteationed in Section 2 A (a) or (b) or (c), or any order ttiade by the 

Gi^ernlhcnt under Chapters III or IV, or any order made by the'Commission 
S^tion 13 pr Section 36 D (relating to inquiry into any unfair trade practice) 
or Sfcbtlofl 37'may appeal to the Supreme Court. Besides this statutory right given 
to the aggrieved person, resort to the Courts miy be had through the writ jurisdiction 
of the Supreme Court and the High Courts. The aggrieved person may also move the 
%pc^e Court by way of a specialleave under Article 136 of the Constitution; 

discretionary remedy, leave is granted only in cases where substantial 
iA|ustice.i 9 shown. 

A. 5. Art Press— -Sept. 84^ 6000 
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Introduction : As has already been stated ia Study Paper 1 1, one of the 
avowed objectives behind the MRTP Legislation is to ensure that the operatioli of 
the economic system does not result in concentration of economic power to the 
common detriment. The authority for this is derived from the Directive Principles 
of State Policy enshrined in Article 39 of the Constitution. ^ he specific measures 
for attaining this objective are contained in Chapter III of the Act. 

Part A of Chapter III (i.e Sections 20 to 26) applies to the undertakings 
of the size and market share and potential power of dominion over the economic 
resources of the country. Section 20 as amended by the Amendment Act 1984 
restricts the application of this part on concentration of economic power to : (i) an 
und^riaking or a grouo of 'inter-connected undertakings having assets of not less 
than Rs. 20 crores (i.e. Rs. 20 crores or more) in v ; and (li) a dominant 
undertaking (where it is a single undertaking) having assets of not less than 
Rs. I crorc in value and a dominant under'aking (where it consists of more than 
one undertaking) the sum-total of the m/we of whose assets is Rs. 1 crore or 
above. 

Thus It would be evident from the abovemenlioned provisions of Section 20 
that the existence of economic power or the potential to exercise such power 
is identified in terms { a ) size (kc. value of assets) and (b) market share (i.e. 
dominance of a single undertaking or inter-connected undertakings As regards 
value of assets, the cut-off limit is Rs 20 crores or above as a result of which 
the regulatory provisions of the Act become applicable to a single undertaking or 
a group of inter-connected undertakings having, individually or collectively, asset 
value of at least Rs 20 crores The dominance of an undertaking is 
determined in accordance with its market share m a specified product. An 
undertaking or a group of inier-connectcd undertakings which produce, supply, 
distribute or otherwise control I /4th or m ne of the total goods of any description 
or winch have Rs 1 crore or more of asset value, singly or collectively 
[dominant undertaking (s)], is subjected to the discipline prescribed by the 
Act. 


According to the Explanation to Section 20, in the case of an undertaking 
or a single dominant undertaking, the value shall be the value of the assets 
of such undertaking on the last day of its financial year which closes 
during the calendar year immediately preepding the calendar year in which the 
question arises as to whether Part A does or does not apply to such undertaking. 
In the case of an inter-connected undertakings, the value of the assets of such 
undertaking on the last day of its financial year which closes during the calender 
year immedutely preceding the calendar year in which the question arises as to 
whether this Part does or does not apply to the undertaking shall be relevant. 

The expression “value of assets” in terms of Section 2 (w) means in 
relation to an undertaking the value of ns assets as shown in its books of 
account after making provision for depreciation. This definitiop is imporiaot in 
determining the question of registrability of an undertaking under Section 26, 
because an undertaking becomes regratrable by itself or along with inter-^^nneoted 
^ade^taklags depeodipf on wiiother or tf >t its assets etoeed Rs. 20 croret without 



Decessarily being dominaat or Rs. 1 crore where it is dominant, tnasn^nqh as the 
registrability is determined with reference to a point of time, the value of 
assets at that point of time has to be seen and for this reason alone one had to 
understand this definition carefully. This definition, as prescribed in accounting 
parlance^ would mean that the assets are to be taKen at their book value rather 
than at their realisable or other values. The only adjustment or deduction 
which can be made is on account of the provisions for depreciation. In 
other words, if the audited accounts do not reflect this matter (i e* deprecia- 
tion), no deduction can be made in calculating the value of assets for finding 
out the applicability of Part A of Chapter III. Thus, the debit balance 
of profit and loss account, deferred revenue expenditure or miscellaneous 
expenditure which* appear in the balance sheet as assets in accordance with 
accounting practice, cannot really be included for reckoning the value of the assets. 
Advance payment of income-tax which falls within the category of '‘pre-paid 
expenses” cannot, for the same reason, be taken into consideration On a slightly 
different reasoning, the Delhi High Court in Tnveni Engineering Works Ltd. v. 
Union of India has also taken the view that advance payment of income tax 
cannot be reckoned for deducting the value of the assets. 

Registration : Part A of Chapter 111 deals with one of the most important 
aspects of concentration of economic power. In order to exercise some effective 
c(ntfo) some obligation is required to be cast on undertakings to which this Part 
applies to get themselves registered with the Government. Accordingly, Section 26 
(as amended by the 1984 Amendmehl Act) provides that the owner of every 
undertaking to which this Part applies (i.e. an undertaking of the size 
indicated in Section 20(a) or an undertaking of market share in Section 
20(b) at the commencement of the MRTP (Amendment) Act, 1984 or to 
which the provisions of that Part become applicable thereafter shall, within 
60 days fnm such commencement or the date on which that Part becomes 
first applicable to it, or within such further time as the Central Government may, 
on sufficient cause being shown, allow, make an application (in such form and 
containing such particulars as may be prescribed) to the Central Government for 
the registration of such undertaking as an undertaking to which that Part applies 
(sub section (I)]. This npplitation for registration shall have to be made to the 
Department of the Company Affairs. 

Sub-section (2) provides for the issue of Certificate of Registration On the 
receipt of the afore'^aid application, the Central Government must forthwith enter 
the name of the undertaking in a Register to be maintained for the purpose and 
issue to the concerned undertaking a certificate of registration containing such 
particulars as may be prescribed. 

According to Section 48(2) [as substituted by the 1984 Amendment Act], 
if the owner of an undertaking fails without reasonable cause to make the above- 
mentioned application for legistration, then such failure would attract penalty. 
(A) Where the undertaking is owned by a company : (i) the company shall be 
punish'vble with fine extending to Rs 1,000 and where the offence is a continuing 
one, with a farther fine extending to Rs. 50 for every day, after the first, during 
which such failure xontinues ; and (ii) every officer of the company in default 
shall be punishable with imprisonment for a term extending up to 2 years or 
with fine extending to Rs, 1,000, or with both, and where the office is a continuing 
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one, with a further fine extending to Rs, 50/- for every day after the first during 
which such failure continue. (B) Where the undertaking is owfwd by a firm, every 
partner of such firm or where the undertaking is not owned cither by a company 
or by a firm, every person who owns or controls the undertaking, shall be punish- 
able with imprisonment for a term extending up to 2 years or with fine extending 
to Rs. 1,030, or with both, and where the offence is a continuing one, with a 
further fine extending up to Rs. 50/- for every day after the first during which 
such failure continues. 

For removal of doubt, sub section (4) of Section 26 declares that nothing 
contained in Sec:t:on 26 shall apply to an undertaking which was registered under 
this ScetK n before the commencement ot the MRTP (Amendment) Act ; accord- 
ing fresh registration of such undertaking shall not be necessary. 

Dc registration/cancellafion of registration : Section 26(3) provides for such 
a p.issihihty when it states that the owner of any undertaking which has ceased to 
be an undertaking to which this Part applies may, at any time afrer such cessor, 
apply to the Central G >vernme'it for cancellation (i c. de-rei»istration) of the 
regisiratim. Thereupon, the Central Government may, after making such inquiry 
as it nny thuik lit, cancel the registration of such undertaking and notify such 
cancellation in the OJlicial Gazette It may be noted that there is no prescribed 
form for the purpose. A few of the possible circumstances calling for de-registra- 
tion a e stUed below : 

(a) Fall in the as>ot valui below Rs. 20 crores. For example, AU was 
registered under Section 26 because it was discovered to be intcr-couuected with 
bO the latter having assets exceeding Rs. 20 crores, on the basis of common 
majority diiectorship with BU. The strength of the Board of Directors of BU 
having increased, AU is no longer having common majority directorship with 
that of BU. In this circumstance, AU can apply for dc-registration or cancella- 
tion of its registration. 

(b) F'ili in the value below Rs, I crore and market share below I/4th. 
For example, AU and BU are holding and subsidiary companies respectively and 
are together having assets of above Rs. 20 crores, AU owns more than l/4th of 
the equity capital of CU. CU was therefore registered under Section 26, being 
an inter-connected undertaking, AU has now transferred 6% of its own holdings 
in CU to another undertaking, not interconnected. CU can now apply for the 
de-registraiion. 

(c) Cessation of mter-connection. For example, AU, BU and CU which 
are intcr-connccted with one another according to Section 2(g) have assets worth 
Rs. 2^ crores (AU Rs 9 crores-BU Rs. 9 crores— CU Rs. 7 crores). If CU 
ceases to be inter connected, the asset value will obviously fall below Rs. 20 crores 
as well as the assets of AU and BU which remain inter-connected will be wonh 
Rs. 18^ Crores, After cesser, CU will own assets worth Rs. 7 crores. In such a 
^tuation, all tl.e three undertakings may separately apply for de-registration. 

(d) Registration under a wrung premise or interpretation of law. If an 
uxidertaldog has regi^ered itself under a wrong premrse or on a not-too- correct 
^i^jMitatioo of Jaw, it can seek dc-regtstration clearly stating reasons t^refen 
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REGULATION OF dROWTH 

An undertaking to which Part A of Chapter 111 applies will not be denied 
further growth provided it complies with the requirements of Sections 21, 22 and 
23. It maybe noted that these Sections are not at all intended to stunt growlii 
perse but to regulate growth so that it does not degenerate into concentration 
of economic pqwer to the common detriment. 

Substantial expanaion of undertakings ; Under Seclion 21 (as amended by 
the 1984 Amendment Act) subject to Section 23 the owner of an undertaking to 
which this Part applies may propose to substantially expand the activities of su^ 
undertaking by issue of fresh capital or by the installation of new machinery or 
other equipment or in any other manner. If the owner [i e. an individual, HUF* 
body corporate or other association of individuals whether or not incorporated, 
or trust, whether public or private or whether religious or charitable who or which 
owns or controls the whole or substantially the whole of such undertaking, and 
includes any associated person who is a constituent of a group and who has the 
ultimate control over the affairs of such undertaking*— vide Section 2(ju)] so pur- 
poses, then he shall, before taking any action to give effect to the proposal for 
such expansion, pive to the Central Government notice in the prescribed form of 
his intention to make such expansion; he should state therein the scheme of finance 
with regard to the proposed expansion, whether it is connected wnh any other 
undertaking or undertakings and if so, give particulars relating to all the inter- 
connected undertakings and such other information as may be prescribed [sub- 
section (1)]. The phrase “in any other manner” (italicised above) should be 
reM ejusdem generis with the preceding words, wz , “issue of fresh capital” and 
“installation of new machinery or equipment” [In re, Canara Bank Ltd. (1973) 4i 
Comp. Cos. 157] 

Sub-section (2) provides that, despite anything contained in a-yy other law 
for the time being in force, the owner of the undertaking shall not give effect to 
any proposal for the substantial expansion, unless such proposal has been approved 
by the Central Government. According to the Explanation to this sub-section, 
an undeitaking shall be deemed to expand substantially in any manner in the ^ 
following circumstances, namely-— 

(a) In the case of an undertaking within the purWew of Industries (Dcielop- 
ment & Regulation) Act and having a licensed capacity for the prodne- 
tion of goods of any description ; If as a result of such expansion^ 
there Would be an increase of such licensed capacity by not less tbaa 
25% thereof. 

(b) In the case of an undertaking to which Section 20(b) [relating to dotni^ 
nant un.'-^aking] applies but the (a) above docs not apply ; Ifaag 
result 0 ^ such expansion, the production, marketing, supply* distribu- 
tion or control of any goods or the provision of any services would 
increase by 25% or more of the goods produced, marketed, supplied* 
distributed or controlled or services provided by it immediately tefoie 
such expansion* 

(c) f n the otse of any othemdartakiiq; : If as a result of such expe u: 

(i) it would have additiotmiiusetsofa value of 2S% or more 4 fti^ 
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value of its assets immediately before such expansion, or (ii) the 
production, raarkctiag, supply, distribution or control of any goods or 
the provision of any services would increase by 25% or more of the 
gojds produced, marketed, supplied, distributed or controlled or 
/ services provided, by it immediately before such expansion. 

Under Section 21(3), the Central Government may (and in fact docs) call 
upon the owner of the undertaking concerned to satisfy it that : 

1. the proposed expansion or the scheme of hnance with regard to such 
expansion is not likely to lead to the concentration of economic power 
to the detriment ; or 

2. the proposed expansion or the scheme of finance with regard to such 
expansion is not likely to be prejudicial to the public interest m any 
manner. 

Thereupon, the Central Government may, if it is satisfied that it is expe- 
dient in the public interest so to do, by order accord approval to the proposal for 
such expansion, The Central Government may, if it is of the opinion that no 
such order can be made without further inquiry, refer the application lo the 
MRTP Commission. On the receipt of the report from the Commission, the 
CentraJ Government may pass such orders with regard to the proposal for such 
expansion of the undertaking as it may deem fit. Such a scheme once approved 
by the Central Government cannot be modified without the previous approval of 
the Central Government. 

The “scheme of finance”, referred to above, means, according to Section 2(q), 
e scheme mdicaiing the sources from which, and the terms and conditions on which, 
Ifnanccs are proposed to be obtained by the undertaking. Every such scheme of 
after the commencement of the MRTP (Amendment) Act, 1984, must 
prelude the estimated capital outlay which would be needed to give eiTect to the 
tpieme. 

Under Section 21(4) [as substituted by the Amendment Act of I984J, ex- 
pansion by replacement, renovation etc. are exempt. In other words, the provi- 
sions of Section 21 shall not apply to any undertaking in so far as the expansion 
is effected by the replacement, renovation or modernisation of the who’e or any 
part of machinery or other equipment of the undertaking or is effected by ins- 
tallation of any balancing equipment (i e. equipment or device needed for rcmovirg 
any production bottleneck, including equipment or device in too) room, ancjllary 
services or inspection department where such installation has a bearing on the 
quantum and quality of production to be acfiieved) and if as a result of the 
expansion so effected, the increase fn the licensed capacitv of the undertaking 
does not exceed, in the aggregate, 25% of its licensed capacity before any expan- 
sion thereof. The increase in the licensed capacity shall be deemed to he in addition 
to, and not in derogation of, the increase in the licensed rapacity which nnny be 
made without the Central Government’s approval under sub-section (2) read with 
tht Explaoatian below that sub sectian. 

It may be notod that reference in fffb-section (4) to licensed capacity shall, 
in relation to any wdertaking which does not have nny liceased capacity, be epns- 
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trued as refcrcoces to production, storage, marketing, supply, distribution Or 
control of goods, or provision of services, by, or the valuation of the assets oF, 
such undertaking (as the case may be). 

Thus, it will have been seen that substantia] expansion cannot be totally 
exempt from the purview of the Act simply becau^ there is some modernisation, 
replacement, renovation or installation of balancing equipment. This provision ^ 
seeks to hmit substantial expansion involving modernisation, etc, up to 23% of< 
the existing licensed capacity. This of course would be in addition to the normid 
increase in licensed capacity up to (but not including) 25%. 

Establishment of New Undertakings: Section 22 (as substituted by the 
1984 Amendment Act) is designed to regulate concentration of economic power to 
the common detriment by keeping surveillance over establishment of a new under* 
taking or ad Jition of a new unit or division to an undertaking. Under this section, 
no person or authority, other than Government, shall establish (i) any new under- 
taking which, when established, would become an infcr-crnnectcd undertakings of an 
undrtakings to which pai t A of chapter JU applies, or (ii) add any new unit or division 
to an undertaking to which this Part applies, except under and in accordance with 
the previous permission of the Central Government [sub-scction (1)]. According to 
the Proviso to this sub-section, except where, as a result of the establishment of 
new undertaking, unit or division, an undertaking would come into existence to 
which Section 20(b) would apply, no permission shall be required if the new 
undertaking or (as the case may be) the new unit or division, when established, 
would not produce the same goods or provide the same services in relation to 
which the undertaking— (a) of which such new undertaking would be an inter- 
connected undertaking, or (b) to which such unit or division is proposed to be 
added, is a dominant undertaking. Thus, while dominant undertaking shall be 
free to diversify in an activity, different from the activity in which u is dominant, 
it cannot, without the previous approval of the Central Government, establish 
a new undertaking for pursuing the same line of its activity. 

Under Section 22iIA), no owner of any undertaking (i.e. the total value of 
such undertaking or the assets of such undertaking together wi^h the assets of its 
inter-connected undertaking is Rs. 20 crores or more) can establish, except under, 
and in accordance with, the previous permission of the Central Government, any 
new underiaUng for the production, storage, supply, distribution, marketing or con- 
trol of any anicle, or for the provision of any service, for which there is no licensed 
capacity. And the Central Government shall not grant such permission, if the 
articles (which are proposed by such new undertaking to be produced, stored^ 
supplied, distributed, marketed or controlled) or the services (which arc proposed 
by such new ;iibdertaking to be provided) arc not different from those of the 
first-mentioned undertaking and the provisions of sub-sections (2) and (3) 
(discussed beHw) shall appl^ to the establishment of such new undertaking 
as they apply to the establishment of a new undertaking or any new unit or 
division mentioned in sub-section (1) above. 

Under Section 22(2), before actually establfshing a new undertaking, unit or 
division, an application has to be made to the Central Government in the prescr«bed 
form for that Government's approval to the proposal. The application shnll 
set , oi^t iqformntion with regard to the inter-eonneetioii of the new undertakii^ 
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unit or division (which is intended to be established) with every other undertaking, 
the value or quality of goods that may be produ^d by the new undertaking, unit 
or division, the scheme of finance for the establishment of the new undertaking, 
unit or division and such other information as may be prescribed. 

By virtue of Section 22(3), the Central Government may call upon the 
applicant to satisfy that the proposal to establish a new undertaking, unit or 
division, or the scheme of finance with regard to such proposal is not likely to 
lead to the concentration of economic power to the common detriment or is not^ 
likely to be prejudicial to public interest in any other manner. Thereupon, the' 
Central Government may, if it is satisfied that it is expedient in the public interest 
so to do, by order accord approval to the proposal. The Central Government 
has the direction to refer the proposal of the applicant to the MRTP Commission 
for an inquiry if the former is of the opinion that the approval can be given only 
after further inquiry by the latter. Upon receipt of the report of the Commission, 
the Central Government may pass such order with regard to the proposal 
for the establishment of a new undertaking, unit or division as it may 
think fit. The findings of the Commission in its report arc mere recommendatory 
m nature and as such not binding on the Centra] Government. No scheme of 
finance on the strength of which the establishment of a new undertaking, unit or 
division has b;en approved by the Central Government can be modified except 
with the previous approval of lhat Government. 

Section 21 and 22 not to apply to certain cases : The Central Gotvernment is 
empowered by Section 22A to direct, by notification, that subject to such terms and 
conditions is may be specified in the notification all or any of the provisions of Sec- 
tion 21 or Secti m 22 shall not apply to any proposal : (a) in respect of an industry 
or service specified in the noiificanon ; provided that no industry or service shall be 
so specified unless the Central Government is satisfied having regard to all relevant 
factors that it 18 of high national priority ; (b) for the increase in the production 
of goods or the provision of any services which are meant exclusively for export 
outside India ; or (c) which relates to an undertaking established or proposed to 
be established in free trade zone (i e. Kandla Free Trade Zone and Santacruz 
Electronics Export Processing Zone and includes any oi her trade zone which the 
Central Government may, by notification in the Official Gazette, spccify—vidc 
Explanation (i) to Section lOA of the Income-tax Act, 1961). 

Eve^ notification issLcd as aforesaid shall remain effective for such period 
not exceeding 5 years at a time as may be specified in the notification [sub-section 
(2)]. Every notification issued shall be laid as soon as may be, after its issue, 
before cacti House of Parliament, while it is in session, for a total period of 
30 days which may be comprised in one session or in two or more successive 
sessions, and if, before the expiry of the session immediately following the session 
or the successive sessions aforesaid, both Houses agree in making any modffication 
in tbz notification or both Houses agree that the notification should^oot be 
made, the notification shall thereafter have efifect only in such modified form or be 
of no 'effect, as the ease may be, so however that any such modification or 
annul <nent shall be without prejudice to the validity of anything previously done 
under that notification. 

Mar^r, amalgamation and tat^e over; Section 23 (as modified by tba 
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I9!!4 Amendment Act) provides that notwithstanding anything contained etsewhere 
in this Act or in any other law for the time being, (a) a scheme of merger or 
amalgamation of an undertaking (to which Part A of Chapter 111 applies) with 
any other undertaking, (ii) a scheme of merger or amalgamation of two or more 
undertakings which would have the effect of bringing into existence an undertaking 
to which Section 20(a) or 20(b) would apply, shall not be sanctioned by any 
Court or be recognised for any purpose or be given effect to unless the scheme has 
been approved by the Central Government under this Section. The significance 
of the non obstante clause italicised above is to give overriding effect to the 
provisions of sub-section (1) dealt with above. 

If the owner of an undertaking to which this Part applies frames a scheme 
of merger or amalgamation thereof with any other undertaking to which Part A of 
Chapter III applies, then he must apply to the Central Government in the pres- 
cribed form (i e. Form III of the MRTP Rules) with a copy of the scheme annexed 
thereto for the approval of the Scheme. Before that, he cannot give effect to such 
Scheme. Similarly, if any sclieme of merger or amalgamation is proposed between 
two or more undertakings, and, if as a result of such merger or amalgamation, an 
undertaking would come into existence to which Section 10(a) or Section 20(h) 
would apply, then the owner [referred to in Section 20(a)], or as the case may be, 
the framers of the Scheme [referred to in Section 20(b)] must apply to the 
Central Government in the prescribed form (i.c. Form III of the MRTP Rules) 
with a copy of the Scheme annexed thereto for approval of the Central Govern- 
ment. But before that he/the> ea.Tnot give effect to such scheme [sub-section (2)]. 

Normally, the provisions of sub-section (1) or sub-section (2) shall not 
apply to a scheme of merger or amalgamation of inter-connected undertakings 
which p oduce the same goods or provide the same services, and none of which is 
a dominant undertaking ; i.e. the approval of the Central Government will not 
be necessaig. But if as a result of such merger or amalgamation there comes 
into existence any undertaking to which Section 20 (a) or Section 20 (b) would 
apply, then the provisions of sub-section (1) or sub-section (2) shall apply 
[sub-scction (3)] ; that is, the approval of the Central Government would be 
necessary. 

Take-over of undertakings : Section 23(4) deals with take-over of 
undertakings. A method by which a company acquires shares of another 
company to obtain control of the latter is popularly known as “take-over bid”. 
In this case, the direct or indirect control over the assets of the acquired 
company vests in the acquirer ; but in the case of an amalgamation, the share- 
holdings in the combined enterprise will be spread among the shareholders of 
the two companies. 

It may so happen that the owner of an undertaking (to which Part A of 
Chapter III applies) proposes to take over the whole or part of any other 
undertaking. In such a case, the owner cannot give effect to the proposal 
without hrst applying in writing to the Central Government f^or its approval 
thereon, This application has to be made in the prescribed form (i.e. Form 
IV of the MRTP' Rulm) specifying therein information reguding the inter- 
of nipb undertaking with any other pndertaking $), th? adieaig ^ 
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finance with regard to the proposed take-over and such other information as 
raay be prescribed [sub-section (4)]. Normally, the provisions of this sub-section 
Will not apply (i.e there would be no necessity for applying for the Central 
Government’s approval as aforesaid) to the take-over by the owner of an under- 
taking, which is not a dominant undertaking, of any other undertaking which too is 
not a dominant undertaking, if both the undertakings produce the same goods 
or provide the same services; but if as a result of such take-over an undertaking 
would come into existence to which Section 20 (a) or Section 20(b) would 
nppjy, then the provision of sub-section (4) of Section 23 shall apply (i.e. the 
application for Central Government’s approval has to be made before giving effect 
to toe proposals of take-over bid) [Proviso to sub section (4)]. 

According to sub-section (8), despite anything contained in any other 
law for the time being in force, any proposal to acquire by purchase, take-over 
r otherwise of an undertaking to which Part A of Chapter III applies shall not 
oe given effect to unless the Central Government has made an order according 
,‘n *be proposal. Under sub-section (5), no proposal mentioned 

n sub-section (4), which has been approved by the Central Government 
k (8) and no scheme of finance with regard to such proposal 

can be modified without the previous approval of the Central Government. 

By virtue of sub-section (6), on the receipt of an application for merger 
or amalgamation or for take-over, the Central Government may, if it thinks 
nro***H * applicant to satisfy it about the following, namely— (a) that the 
p oposed scheme of merger or take-over and the scheme of finance relating 
eieto arc not likely to lead to concentration of economic power to the 
or (b) that they are not likely to be prejudicial to the public 
do^firt '< (o) fbat is expedient in the public interest to 

TMert ' ui Central Government is satisfied, after giving the applicant a 

opportunity of being heard, that it is necessary to do so, it may 
y racr accord its approval to the proposal for such merger or amalgamation 

take-over. This order of approval, the Central 
i« nr fir*”* volition. However, if the Central Government 

inn?' that the said approval cannot be granted without further 

mquiry, it can refer the application to the MRTP Commission for the purpose. 

aiink”* “'P* 9^' the Commission’s report, the Central Government may pass 
such orders as it may think fit. 


f.. ^ removing any doubt as to the extent of the share capital of 

tne transreree company which must be acquired in order that such acquisition may 
amoum to take-over, an Explanation has been added newly by the 1984 Amend- 
n»nt Act. Accordingly, in relation to an undertaking owned by a body corporate, 
take-over means the acquisition of 25% or more of the voting power in relation 
to. such body corporate. In relation to any other undertaking, “take-over in- 
cludes the acquisition or control of management thereof, whether by the acquisition 
of the undertaking or under any mortgage, lease or license or 
under any agreement or other arrangement. 


Effect of Contraventloo of Section 23: In terms of Section 24, where any 
nerger, amalgamation or take-over is being or has been effected in contravention 
of tba provisions of Section 23^ the Centotl Oovernment Rafter si^ch consultatioQ 
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with the Commission as it may consider necessary) may direct, without .prejudice 
to any penalty leviable under this Act for such contravention, the owner of the 
undertaking concerned to ' cease and desist from such contravention, to divest 
himself of the stock or other share capital or assets so acquired and to carry out 
such further directions as the Central Government may, in all the circumstances 
of the case, issue. 

Appbictment of Director ; The control or influence on the undertakings 
may be not merely through investments but may also be achieved through 
appointment of directors. Therefore, in the matter of appointment of directors, 
Section 25 purports to impose restrictions on interlocking of directorship. In 
spite of anything to the contrary contained in any other law for the time being 
in force, a person who is a director of an undertaking (to which Part A of 
Chapter HI applies) cannot be appointed as a director of any other under- 
taking except with the prior approval of the Central Government. Any appoint- 
ment contrary to the provisions of Secfion 25 shall be rendered void. However, 
the Central Government’s approval shall not be necessary to the appointment 
of a person as a director of an undertaking unless beholds such office in more 
than 10 inter-connected undertakings. In other words, no prior approval of the 
Central Government will be necessary as long as he, even after his last appoint- 
ment, remains director in 10 companies as aforesaid [sub-section (1) with the 
Proviso thereto]. 

Here the undertakings of which directorships are being considered are these 
which fall within the same group of inter-connected undertakings. It is not 
intended to prevent a director who holds directorship in one group of inter- 
connected undertakings from becoming a director of another set of inter- 
connected undertakings provided in neither of the set the number of intcr- 
connecteds is 10 or more. Of course. Section 25 has to be read in addition to 
and notin derogation of Sections 275 to 279 of the Companies Act which too 
impose restrictions on number of directorships, /.e., directorship in more than 20 
companies at one and the same time. 

Even if his appointment becomes void in the circumstance contemplated by 
sub-section (1), his act already done in this capacity shall not be in\alid merely 
on that account. But any act done by such Director after his appointment has 
been shown to the undertaking as well as to him to be void, shall not be valid 
[sub- section (2) and the Proviso thereto]. 

According to sub-section (4), the restrictions contained in Section 25 on 
the appointment of directors shall apply *o partners of any firm or the members 
of the managing or executive, committee fby whacever name called) of any other 
association of individuals, whether incorporated or not owning an undertaking 
within the meaning ot .liis Act, as they apply to directors of companies. 

The contravention of Section 25 will entail as per Section 47 fine extending 
to Rs. 2,0CJ/- and a further fine extending to Rs. 200/- per day if the ofience is 
a continuing one. 

Part B of Chapter III 

Under this Chapter come three Sections namely Sections 27, 27A and 27B. 
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The last two sections have been incorporated newly by the h4RTP (Amendmenl) 
Act, i984. Prior to this Amendment Act, the Central Government had the power 
under Section 27 only to order division of undertakintfs. By the enactment of 
Sections 27A and 27B, the Central Government has assumed powers to order 
severance of inter-connection between two or more undertakings as well as to 
acquire undertakings after the order of severance or division and to pay com* 
pensation. These Sections are dwelt upon hereunder. 

Division of Undertaking : Section 27 which comprises this topic is intended 
to break the concentration ot economic power where the working of an under- 
taking covered under Chapter HI is discovered to be prejudicial to public interest. 
That the provisions of this Section oveiride other laws is evident from the opening 
phrase “notwithstanding anything contained in this Act or in any other law for 
the time being in force’’. The Central Government may form an opinion that 
the working of an undertaking to which Part A of this Chapter applies ; (i) is pre- 
judicial to ihe public interest or (ii) has lead or is leading or is likely to lead to the 
adoption of any monopolistic or restrictive trade practices. If it comes to hold 
any such opinion, then it may refer the matter to the MRTP Commission for an 
inquiry as to whether it is expedient in the public interest to make an order : 
I**) fof *1}® division of any trade of the undertaking by the sale of any part of the 
undertaking or assets thereof ; or (b) for the division of any undet taking or inter- 
undertakings into such number rf undertakings as the circumstances 
^ue case miy jusffy. Thereupon, the Commission may, after such hearing as it 
minks nt, report to the Central Government about its opinion thereon. If the 
Commission is of the opinion that a division ought to be made, then it must specify 
the manner of the division and compensation, if any, payable for such division 
[sub section (1)]. 


It may be noted that all activitie.« carried on by way of trade by an under- 
taking or two or more inter-conuected undertakings may be treated as a single 
trade [Explanation]. = ■> e 


. Commission specifies the manner of the division and compensation 

Lv then the Central Government may by an order in writing 

direct the division of any trade of the undertaking it of the undeitaking of inter- 
TOnnected undertakings [sub-section (2)]. Under sub-section (3), this order of the 
central Government may provide for all such matters as may be necessary to give 
effect to the division of any trade of the undertaking'or of the undertaking or 
inter-connected undertakings, including— 


(a) 

(b) 

(c) 

(d) 

(e) 


the transfer or vesting of property, rights, liabilities or obligations ; 

the adjustment of contracts either by the discharge or reduction of any 
or objigatios, or otherwise ; 

the creation of allotment, surrender or cauvellation of any shares, stock 
or secutities : ■ 

the payment of compensation ; 


the formation or winding up of an undertaking or the amendment of the 
jsemorandum and articles of association or any other instrumenta 
Tegontiiif the business of iw^ undertaking { 



(0 the extent to which and the circumstances in whidi provision's of the 
order affectinjf an undertaking may be altered by the undertaking and 
registration thereof ; 

(g) the continuation, with such changes as may be necessary, of parties to 
any legal proceeding. 

Under sub-section (4), the Central Government is empowered to take 
certain steps by way of interim measure to prohibit or restrict the doing of anythin! 
that might impede the operation or making of the order as well as to impose on 
any person such obligation as to the carrying on of any activities or the safe- 
gnarding of any assets, as it may think fit. The Central Government may also 
by order provide for the carrying on of any activities or safeguarding of any 
assets either by the appointment of a person to conduct, or supervise the conduct 
of, any such activities or in any other manner. 

According to sub section (5), in spite of anything cuntaired in any othei 
law for the time being in force or in any contract or in any memorandum ot 
articles of association, an officer of a company who ceases to hold office as such in 
consequence of the division of an undertaking or inter-connected undertaking! 
IS not entitled to claim any compensation for such cessor. 

The contravention of the aforesaid provisions of Section 25 will attrac; 
punishment with imprisonment for a term extend. ng to 5 years or with fine 
extending to Rs. 1 lakh or with both, and with a further fine of Rs. ICOO/- per day 
for a continued contravention fSection 46 as amended by the 1984 Amendment 
Act]. 

Centra] Government’s power to direct severance ol’ interconnection betweei 
undertakings : Section 27A also overrides the provisions contained elsewhere ii 
this Act or in any other law for the time being in force. The Central 
Government may come to form an opinion that the continuance of iterconnectioi 
of an undertaking (hereinafter in this Section referred to as “the principa 
undertaking ”) with any other undertaking (to which Part A of Chapter 111 
applies) is detrimental to ; (a) the interest of the principal undertaking ; oi 
(b) the future devclopmeirt ot the principal undertaking ; or (c) the steady 
growth of the industry ; or (d) the public interest. If it is of such an opinion 
it may refer the matter to ihe MRTP Commission for an inquiry. The inquiry 
18 to relate to whether it is expedient in the public interest to order for thp sever 
ance of such inter-connection on any one or more of the aforesaid four grounds 
Thereupon, the Commission, after such hearing as it thinks fit, report to th< 
Central Government about its opinion But if the Commission’s opinion is it 
favour of the severance of the inter-connection of the principal undertaking, thci 
its report must include a SCHEME regarding the severance. In the scheme tht 
Commission has to provide for the following matters, namely — * 

(a) the manner in which, and the period within which, the severance o 
such inter-connection is to be effected ; 

(b) the appropriation or transfer of any share or other interest held b' 
the owner in, or in relation to, the principal undertaking, in the 
undertakmg or the termination of any office or employment in sjcl 
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underiaking, which may bs required for effecting the severance of such 
inter*connection ; 

(c) compensation, if any, payable for the severance ^>f such inter-connec- 
tion ; and 

(d) such incidental, consequential and supplemental matters as may be 
necessary to secure the severance. 

On the basis of the aforesaid recommendation of the Commission, the 
Central Government may by a written order direct the severance of inter-connec- 
tion between the undertakings [sub-section (3)]. 

Under sub-section (4), the Central Government is empowered to take 
certain steps as an interim measure to prohibit 6r restrict the doing of anything 
that might impede the operation or making of the order and also to impose upon 
any person such obligations as to the carrying on of any activities or the safe- 
guarding of any assets, as it may think fit. The Central Government may also 
by orefer provide for the carrying on of any appointment of a person to conduct, 
or supervise the conduct of any such activities or in any other manner. 

According to sub-section (5), m spite of anything contained in any other 
law for the lime being m force or m any contract or in any memorandum oi 
articles of association, an officer of a company who ceases to liold office in conse- 
quence of the severance of inter connection between undertakings is not entitled 
to claim any compensation for such cessor. 

‘Tntcr-connection’' itfiiTcd to in Section 27A means inter-conneclion of 
an undertak'ng with any other under taking in any manner specified in Section 
2(g) [Explanation]. 

Manner of carrying out order of division or of severance , It may be noted 
that the Commission in its report recommends for division of undertakings 
(Section 27) or severance of intcr-councction between two or more undertakings 
tSection2/A) and states that it should be effected either by the disinvestment by 
person holding any share m the body corporate owning such undertakmg(s) or by 
the sale of the whole or any part of such a case, the Central Government, as per 
Section 27B, may (under Section 27 or Section 27A) specify that such disinvest- 
ment of shares or the sale of the whole or pan of the undcrtakingts) or of such 
assets, as the case may be, shall be effected within the period specified in the order 
The Central Government may also specify in its order that the above-mentioned 
disinvestment or sale shall be effected in one or more of the following namely — 

(i) by directing the person holding such shares id making a public offer 
for the sale of such number of shares held by him in the body corpor- 
ate owning the undertaking(s), as ma} be specified in ihe order ; or 

hi) by directing the body corporate owning the undcriaking to make 
further issue of equity capital to the members of die public except to 
the person who is directed to disinvest the shares held by him in such 
body corporate ; or 

(iii) >by directing that the^salc of the undertaking or any part thereof, or, 
as the case may be, of assets, be made by public auction ; or 
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(iv) by such other prescribed method as the Central Government may 
specify. [Sub'Section (!)]. 

The time-limit specified in the Central Government’s order (as aforesaid) 
can, however, be extended by it either on its own motion or on an application of 
the person concerned provided there is a sufficient cause for such extension 
[Proviso to sub-section v.1)]. 

The above-mentioned order of the Central Government shall be effective 
irrespective of whether anything is contained elsewhere in this Act or in any other 
law for the time being in force or in the memorandum or articles of association 
of the body corporate owning the undertaking [sub- section (2)]. Thus, this pro- 
vision overrides everything else. 

In the case of any ommision or failure to disinvest any share or block of 
shares specified in the Central Government’s aforementioned order, the body 
corporate in which such shares are held must not permit the defaulter or his 
nominee or proxy to exercise any voting or other rights attaching to such share 
or block of shares [sub-scction (3)]. 

Part C of Chapterim 

Part C contains three Sections, viz , Secfions 28, 29 and 30. It may be 
recalled, for refreshing the memory, that both the Central Government and 
the MRTP Commission have their respective parts to play in regard to the matters 
comprised in Part A or Part B of Chapter III. A probe into the provisions con- 
tained in Part A would make explicit that the Central Government is vested 
with authority to pass final order and that the Commission has only a recommen- 
datory or advisory role. That is to say that the Central Government, on the 
receipt of the Commission’s report, may take such action as it thinks fit. In other 
words, the findings of the Commission are not obligatory for the Central 
Government The provisions contained in Part B reveal that the MRTP Com- 
mission findings that a division of the undertakings (Section 27) or severance of 
inter connection between undertakings (Section 27 A) has to be made. In this 
context, it may be interesting to note that if the Commission does not recommend 
division or severance, the Centra! Government will be bereft of any power to 
order a division of undertakings or the severance of undertakings. 

In view of the difi'erent roles of the Central Government and the MRTP^ 
Commission, it would be apt to know what factors they should bear in mind in' 
the exercise of their respective jurisdiction. Section 28 is exactly intended to 
subserve this purpose. It provides that the Central Government or, as the case 
may be, the Commission is required to take into account all matters which 
appear in the particular circumstances to be relevant. While doing so, amongst 
other things, regard shall be had to the need consistently with the general econo- 
tnic position of the country — 

(a) to achieve the production, supply and distribution, by most efficient 
and economical means, of goods of such types and qualities, in such 
volume and at such prices as will best meet the requirements of. 
tb^ defence of India and home and overseas markets j 



16 



f (b) to have ihe trade organised jn such a way that its efficiency is pfOgr^ 
ssively irK-reesed ; 

(c) to ensure the best use and distribution of man, materials and indos* 
trial capacity in India ; 

(d) to effect technical and 'technological improvements in trade and 
expansion of existing markets and the opening of new markets ; 

(e) to encourage new enterprises as a countervailing force to the concentfa- 
tion of economic power to the common detriment ; 

(f) to regulate the control of the material resources of the community to 
subserve the common good ; and 

(g) to reduce disparities in development between different regions and 
especiai'y iu relation to areas which have remained markedly back* 
ward. 

It will have been seen that Section 28 enjoins upon the Government apd the 
Commission to bear in mind certain criteria in approving or rejecting a proposal 
involving a question i f concentration. The pre posals are scrutinised in the light 
of the current Industrial Licensing Policy and other socio-economic policy of the 
Government and the criteria laid down in Section 28. The criteria mentioned in 
Section 28 are not the only criteria, because the Section requires that “among other 
things, regard shall be had to” those criteria. Further, those criteria have been 
claritied by the gentral economic position of the country to which the Section 
refers. The cntciia arc required to be applied consistently with the general 
economic position Be^i Ics, the Central Government or the Commission, while 
applying the criiena, has also to see whether they are relevant in the particular 
ctrcuiTistanccs of the case. Also, the criteria mentioned in Section 28 are not 
justiciable. The fact that these criteria have to be kept in view docs hot detract 
from the consideration of public detriment to which Sections 2 1,22 or 27 or 
27A refers. Inasmuch asS;ction23 does not make a mention of public interest 
or public detriment, non-application of the mind on the Criteria la'd down in 
Section 28 may vitiate an order under Section 23, 

Under Section 29, the Central Government, before making an order under 
Chapter HI, ought to give a reasonable opportunity of being beard ^any person 
who is, or may be, in its opinion, interested in the majter under thd consideration 
of that Government. 


In the matter of granting approvals to expansion, establishment of new 
undertakings, amalgamation, merger or take-over, the Central Government is 
invested with necessary power to lay down certain , conditions which the 
applicant is required to comply with. Normally, these conditions reflect the 
Goycrnmcnt-policy regarding the promoters’ contribution, public participation in 
the share capital of companies, dilution of non*resident holdings, securbg of the 
ioierests of the small-scale sector and the like. It is usual to impose one or ' 
more of the following conditions while granting such approvals : 


/ , 




(a) l^ldlmn in non^ resident holdings in the equity capital of Indian 
cpit^nias, commcn'ui^ie ^ith the approyed pdicy of the Oovern- 
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(b) Large public participation in the ^are capital and mbtlpg out 

E referential treatment in tbe allotment of equky capital to the pnblle 
nancial institutions and the general public in di;det to ensure dilutkKi 
of group holdings ; 

(c) Keeping up of suitable equity-debt and net block-debt ratios in accor« 
dance with the nature of the project and the policy of the Government; 

(d) Representation of . public financial institutions and nationalised banks 
on the Board of Directors of the Company ; 

(e) Availability of the right to the public financial institutions for inser- 
tion of convertibility clause enabling them to convert tbe institutional 
loans into equity at their option ; 

(f) Stipulation for the conversion of tbe existing private companies into 
public companies and enlistment of their shares on recognised stock 
exchanges and formation of a new body corporate in suitable cases 
With a condition for enlistment of its shares on recognised stock 
exchanges ; 

(g) Stipulation of a condition regarding professionalisation of mapage- 
ment ; 

(h) Stipulation in regard to purchase of requirements of ancillaries and 
small-scale sectors ; 

(i) Reservation of ccridin percentage of raw materials and basic drugs 
for non-associated formulators ; 

(j) Stipulation of export obligation as may be found feasible and desir- 
able ; 

(k) Cost of project to be made out of internal resources ; 

(1) Steps to be taken to prevent air, soil and water polution ; 

(m) Entire production from the proposal project to the exported stipulating 
a certain percentage of value added ; 

(n) Stipulation that the product'shall conform to the standards prescribed 
by the I S I. from time to time and that the I.S.I. certificate be obtained; 

(o) Stipulation that the project be set'up in a *'non-industry district/’ 


Grounds for Rejection of Proposals : Substantial expansion or setting up of 
new undertakings : Such proposal may be rejected if these are regarded as 
inexpedient in the public interest. Usually, rejection takes place on one or more 
of the following grounds : 


<i) Applicant’s unwillingness or inability to accept a specified expwt 
obligation. 


(ii) Direct or indirect adverse effects on the interests of the existing manii* 
facturors particularly in the suiall-scate and medittin<‘Scale and tho 
public sectors. 

^i^ ,, i x i st iao ft of ai^uahs oysacittes already created k the country add. 
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(iv) Foreign majority companioa’ unwillia^ess or incapacity to accept 
condition in respect of dilution of foreign holdings in accordance with 
the approved policy of the Government. 

(v) Absence of appreciable demand for the product in question and hence 
no scope for further licensing under the Industries (Development and 
Regulation) Act. 

(vi) Product being disallowed to be manufactured by the large Industrial 
Homes under the relevant licensing policy. 

(vii) Applicant’s failure to submit the phased manufacturing programme 
to the satisfaction of the Government. 

(viii) Proposed location being at variance with the Government’s locational 
policy. 

(ix) Proposal being at variance with any specified policy enunciated by 
the Government, c.g., Drug Policy. 


Time-limit within which action should be taken ; It is statutorily necessary 
to dispose of application submitjted under Sections 21, 22 or 23 within a specified 
time. Accordingly, Section 30 provides that if the Central Government is of the 
opinion that approval cannot be given for the proposal of substantial expansion 
or establishment of new undertakings or for merger, amalgamation and take-over 
without a further ’inquiry into the matter by MRTP Commission, then the Cen- 
tral Government should refer the matter to the Commission for the purpose 
within 60 days from the date of receipt of the application. But if the Central 
Government calls for further particulars in connection with any such notice, 
application or proposal, then the aforesaid period of 60 days shall be counted 
from the date of the receipt of such further particulars [sub-section (I) with the 
Proviso thereto]. 


Similarly, though the Commission is required to make a report to the 
Central Government within 90 days from the date of the receipt of the reference, 
this period again is subject to extension to the extent the Commission puts down 
the reasons for the delay in its report [sub-section (2)]. It is only when the report 

has ^n received from the Commission that the application or the notice has to 

be disposed of within 60 days from the date of receipt of the report from the 
Commission [sub-section (3)]. 

Although sub section (4) stipulates that every application or notice which 
«>/ rrferred by the Central Government to the Commission must be disposed of 
^thln 90 days, nevmhcless this .period is exten^ble so long as the Central 
Govemroent records in writing special reaaons for the delay. 


fftacedore ftdiewed by ^ MKTP I, 

ScctfoM )1, J2, 23 ; It is impmtsot to know ^ proo^iire foUowad byte 
^mmissfon in resp^ of references made to it onder SecUoos 21. 22. 23. 27 
of the Act. Chapter VT-R^ttlatioa 36>H)fte'MK'n*lt«Mtoiiaai! 
l>74 coataih provisioos in this regard, Thw are briefly gives heryyidsr’; 
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(0 whete i fe^renoe is onder the aforesaid sections of the Act, the Coat- 
mission may publish short particulars concerning the references by way 
of a notifi^tion in such daily newspapers and periodicals as it may 
consider appropriate, inviting comments regarding the proposal within 
such time as may be mentioned in the notification ; 

(ii) the comments shall be sent in quadruplicate and the person sending the 
cotni^nts shall state whether he would like to participate in the public 
hearing concerning the notified proposal before the Commission ; 

(iiO 1 b case of references under Section 27 or Section 27A of the Act, the 
Commission shall, after such investment as it deems fit, formulate its 
tentative opinion. It shall thereafter furnish to the owner of under- 
taking(8) concerned a copy of the reference and its tentative opinion. 
The owner of underking(s) concerned may, within such time as the 
Commission may fix in each case, file a statement of its objectioos 
and/or suggestions to or in respect of the tentative opinion. 

(iv) In case of references under Section 31, the Commission shall furnish 
to the owsMT of undertaking(s) concerned the substance of the reference 
and permit sueh owner of undertaking(s) to submit its/iheir written 
statements with regard to the subject-matter of the reference, in quadru- 
plicate within 14 days of the receipt of the notice. 

(v) the Commission may address letters to the applicant, concerned 
Government Departments and such other parties, calling for relevant 
particulars and information. The replies to such letters to the Com- 
mission shall be furnished in quadruplicate ; 

(vi) the Commission may call the applicant concerned or concerned owner 
of uodertaking(s), any Government official and any other person for 
such discussion as it may consider necessary for the inquiry ; 

(vii) the Commission may also visit such establishments including that of 
the applicant or concerned owner of undertakiog(5) and hold discus- 
sions with their representatives, if the Commission feels that sUCh 
visits and discussions may be useful for the inquiry ; 

(viii) the Commission may ako depute such of its officers and staff to such 
places and to meet such persons as it may deem appropriate, for 
inquiries and discussions relevant to the reference and take into cpn- 
sideration the reports of such officers ; 

(ix) the applicant, the concerned nndei^kings, the persons who have sent 
their comments and expressed Iheir desire to participate in the hearing, 
and such other persons al the Commissiou. may determine shall be 
intimated ..bout the date of public bearing not later than 2J^|^8 
before the date fixed for hearing. The persons who have sent their 
comments and have intimated that they would like to particfpate in 
the public hearing, shall file with the Commission not less than 10 days 
before the date of public hearing, a statement ctmtaining the subnij- 
ssions that they wish to make at the public hearing ; 

(x) the Commibioo shall hear the persoflt to whom the intimatioa of 
pubiio heariag is seof. The Coouaissioa may eumkic witnetsM 
inchidiaf experts in any field ; aad 
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(xi) the Central Government shall be entitled to be represented by such 
ofijcer as jt may depute. The parties concerned may be cither heard 
by them to act on their behalf. 

CHAPTER III^A of the MRTP ACT 

This IS a new Chapter added by the MRTP (Amendment) Act, 1984. It 
contains 7 Sections (viz., 30A to 30G) which deal with restrictions on the Acquisi- 
tion and Transfer of Shares of, or by, certain bodies corporate. 

The provisions of this Chapter shall apply to certain individuals, firms, 
groups, et el, in the matter of (a) acquisition of shares, or share capital ; and 
(b) transfer of shares or share capital by or to the aforesaid entities in certain 
circumstances Thus, firstly the piovisions of this Chapter shall be applicable to 
the acquisition of shares or share capital by an individual, firm, group, constituent 
of a group, body corporate, or bodies corporate under the same management, 
who/which— (i) IS the owner in relation to an undertaking to which Part A of 
Chapter III applies, or in) would be, as a result of such acquisition the owner of 
an undertaking to vvliich Part A of Chapter III applies, or would apply. Secondly, 
the provisions of Chapier III A sliall apply to the transfer of shares or share 
capital, or to, any of the entities mentioned above, who/whrch — (i) is the owner 
in relation to an undertaking to which Part A of Chapter III applies, or (ii) would 
be, as a lesult of such transfer, the owner of an undertaking to which Part A of 
Chapter III applies, or would apply [Section 30A]. 

Undei the provisions as cracted by the 1984 Amendment Act, any company 
to which Part A of Chapter III of (he Act applies, will be required to obtain 
approval of the Central Government for acquisition and transfer of shares of 
MKTP as well as non-MRTP companies. 

Restrict ons on acquisition of certain shaies : Section 30B imposes 
certain resirictions in tins behalf on any individual, firm, group, constituent 
of a group, body corporate or bodies corporate under the same manage- 
ment. Any of such entiiies cannot jointly or severally acquire or agree to 
acquire (whether, in his or it'i name or in the name of any other person) any^ 
equity shares in a public company or its private subsidiary without the previous 
approval of the Central Government , this previous approval would be necessary, 
if and only il the tetd nominal value of the equity shares intended to be so 
acquired exceed or would, together with the total nominal value of any equity 
shares already held in the company by any such entities as aforesaid, exceed 
25% of the paid-up equity share cappal of such company [sub-section (I)]. 

If any acquirer (i.e individual, firm, group, etc ) is prohibited by sub- 
section (I), from acquiring or agreeing to acquire, except with the previous 
approval of the Central Government, any share of a public company or its 
private sjjbsidiary, no company in which Central Government’s shareholding is at 
least 51 % of the sh^re capital or no corporation (not being a company) established 
Central Act or no financial institution can transfer or agree to 
share to such acquirer, unless such acquirer has obtained the previous 
of the Central Government for the acquisition, or agreement for the 
acquisition, of such share [sub- section (2)], 

Restriction on transfer of sharnac Under Section 30C, if a body corporate, 
or bodies corporate uhder the same management holding cither singly or in the 
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aggregate 10% or more of the nominal value of the subscribed equity share 
capital of any other company desire to transfer one or more of such shares, 
then it/they before transferring the same must give t ) the Centn.1 Government 
an intimation to this effect. Every such intimation must include : (i) a statement 
as to the particulars of the share proposed to be transferred; (li) the name 
and address of the proposed transferee ; (iii) tlfe share-holding, if any, of the 
proposed transferee in the concerned company ; and (iv) any other particulars 
as may be prescribed [subsection (1)] If the Central Government, either on the 
receipt of the intimation under sub-section (1) or otherwfsey is satisfied that as 
a result of such transfer, a change in the composition of the Board of Directors 
of the company is likely to take place and that such change would not be 
prejudicial to the interests of the company or to the public interest, then it can 
by order do either of the following things ; 

(a) It may direct that no such share capital shall be transfened to the 
proposed transferee. However, no such order shall preclude the body 
corporate or the bodies corporate from intimating, in accordance with 
the provisions of sub-section (1), to the Central Government its or their 
proposal to transfer the share to any other person. 

(b) It may direct that where such share is held m a company engaged 
in any industry specified in Schedule XIII to (he Companies Act, such 
share shall be transfeired to the Central Government or to such 
corporation controlled by that Go\ernm:nt as may be specified in the 
direction. The scheduled industries are * 1. Aircraft 2. Air tiansport, 

3. Arms and ammuniiion and allied items of defence equipment, 

4. Atomic energy. 5 Coal and lignite, 6. Heavy castings and forg- 
ings of iron and steel. 7 Heavy eltcirical plant including large 
hydraulic and steam turbines. 8 Heavy plant and machinery lequircd 
for iron and steel production for mining, for machine tool manufac- 
tuie and for such other basic industries as may be specified by the 
Central Government 9 Iron and steel. 10. Mineral oils. II. Minerals 
specified in the Schedule to the Atomic Energy (Control of Produc- 
tion and Use) Order, 1953. 12. Mining of iron ore, manganese ore, 
chrome ore, g>psum, sulphur, gold and diamond. 13. Mining and 
processing of copper, lead, zinc, tin, molybdenum and wolfarm. 14. 
Railway transport. 15 Shipbuilding. 16 Telephone, and telephone 
cables, telegraph and wireless apparatus (excluding radio receiving 
sets). [Part I of Schedule XIII to the Companies Act] ; 17. Alumi- 
nium and other non-ferrous metals not included in Part 1. 18 All 
other minerals except “minor minerals'* as defined in Rule 3 of fhe 
Minerals Concession Rules, 1949. 19. Antibiotics and other essential 
drugs. 20. Basic and intermediate products required by chemical 
industries such as the manufacture of drugs, dye-staffs and plastics. 
21. Carbonisation of coal. 22. Chemical pulp. 23. Ferro alloys and 
tool steels. 24. Fertilizers. 25. Machine tools. 26. Road transport, 
27. Sea transport. 28. Synthetic rubber [sub-section (2)], 

Where a direction for transfer of shai^s held in a company engagtedSn 
any industry mentioned above has been made, the share referred *to m ? 
direction stands transferred to the Central Government or, as the Case may jo, 
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to the corporation ; and it shall pay in cash to the body corporate or bodies 
corporate from which such share stands transferred. The amount of such cash 
payments shall be equal to the market value of such share. In the case of a share 
quoted on any recognised stock exchange, ^‘market value*' means the value 
quoted thereat on the date immediately preceding the date on which the 
direction is made. In any other case/‘market value'' means such value as may 
be mutually agreed upon between the shareholder and the Central Government 
or the specified corporation, or in the absence of any such mutual agreement, as 
may be determined by the Court [sub-section (3) and the Explanation thereto]. 
The aforesaid cash payment on the market value has to be made forthwith if 
there is no dispute as to such value or if such value has been mutually agreed 
upon. If there is a dispute as to the market value, then such value as is 
estimated by the Central Government or, as the case may be, the corporation 
shall be given forthwith and the balance, if any, shall be given within 30 
days from the date when the market value is determined by the Court [sub-section 
(4)1. 

If the Central Government does not issue any direction under sub-seccion 
(2) within 60 days from the date of receipt by it of the intimation given under 
sub-section (1), then the provisions contained in sub section (2) with regard to the 
transfer of such share shall not apply [sub-section {5j]. 

Restriction on the transfer of shares of fore'gn companies : Section 30 D 
imposes certain restrictions on body corporate or on bodies corporate under the 
same management in the matter of transfer of shares of foreign companies. If 
it holds, or they hold in the aggregate, 10% or more of the nominal value of 
the equity share capital of a foreign company which has an established place of 
business in India, then it/they shall not transfer any share to any Indian ciiizen 
or Indian company without the previous approval of the Central Government. 
And the Central Government will not refuse this previous approval unless it is of 
the opinion that such transfer would be prejudicial to the public interest. 

Power of the Central GovemmeDt to direct companies not to give effect to 
transfer: Section 30E empowers the Central Government to direct a company 
not to give efifect to the transfer of any of its share or block of shares. But 
before doing so, it must be satisfied about the existence of the following 
circumstances : 

(a) that as a result of the tranfer a change in the controlling interest of the 
company is likely to take place ; and 

(b) that such change would be prejudicial to the interests <^f the company* 

^On being satisfied of the existence of the aforesaid tWo circumstances, the 
Cenlral Government may also, in addition to the above-mentioned direction cot to 
give effect to the transfer, direct ; (i) not to permit the transferee or any nominee 
or proxy of the transferee to exercise any votiqg or other right'j attaching to • uch 
share ^or block of shares, where the transfer thereof has already been registered ; 
and (ii)aQk Jo permit any nominee or proxy of the transferor to exercise any 
voting oi other rights, where the transfer has not been registered [sub 8:ction (1 ]. 
On any such direction having been made by the Central Government, the share or 
theJ>lock of sham shall stand transferred to the person f rom whom It was acquired; 
tbereupoQ, tke ahioiiat paid by the transferee for the acquiiiti m of the same shaU 
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have to be refunded to him by the person to whom such share or block ofshares 
stands transferred [sub-section (2)]. If the refund is not made to the transferee 
within 30 days f.om the date of the direction of the Central Government then it 
shall, on the application of the transferee, direct by order the refund of the ' 
amount ; such order of the Central Government may be enforced as if it were 
a decree made by Civil Court [sub-section (3)]. After making the refund in the 
either of the circumstance mentioned above, the person to whom the share or 
block of shares stands transferred shall be eligible to exercise voting or other rights 
attaching thereto [sub-section (4)]. 

Time limit for communication of refusal . Under Section 30F, the Central 
Government is to refuse to grant its approval to the proposal for the acquisition 
of ahy share (mentioned in Section 30B) or transfer of any share (referred to in 
Section 30D) it shall do so within 60 days from the date of the receipt of the 
request for approval. If it does not do so within this period, then the approval 
will be presumed to have been granted. 

Government companies excepted from the purview of Sections 30B to 30E : 
Nothing in Section 30B [except sub-section (2) thereof] shall apply to the transfn 
of any share to the following : 

(a) any company in which Central Government's shareholding is 51% or 
more of the share capital ; 

(b) any corporation (not being a company) established by order under any 
Central Act ; 

(c) any financial institutions. 

Also, nothing in Section 30C or Section 30D or Section 30E shall apply 
to the transfer of any share by the above-mentiDned three entities (Section 
300). 

CHAPTER IV OF THE MRTP ACT (as amended by the 1984 Amend- 
ment Act. 

This Chapter of the Act deals with monopolistic trade practices. One of the 
objects of the Act is to curb such trade practices. Although the Act does not 
define the term “monopoly” nevertheless it is a matter of common knowledge 
th it both pure monopoly or monopolistic position not only engenders concerted 
ac.ion to fix prices, supplies or commodities, et el but also thwarts competition 
in the market. This aspect was thoroughly analysed by the Monopoly Inquiry 
Cjm-nission. The relevant passages from Chapter V of its Report are quoted 
hereunder : 

“Our study of ."■oduct-wise concentration brings out prominently the fact 
that in a large number of industries, a single undertaking is the only supplier or at 
least has to its credit a very large port! ju of the market as compared with its com- 
petitor i. Such an unde taking has the power to dictate the price of the commo- 
dity or services it supplies and to regulate its volume of production in such a 
manner as to maximize its profits. This power is what is generally understood by 
> the words “monopoly power”. Though in the strict etymological sense of the 
Word, and in strict economic theory, “monopoly” exists when there is only one 
single supplier, there is no reason why io enterprise enjoying the power to 
dictate the price and tbus to control tha evan though it is i^ot tbQ 
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single, supplier should not be considered a monopoly. What happens in such 
cases IS that the price decided upon by the dominant producer (or distributor) 
is follortocl by otiurs wiio are in a position to compete. This price leadership 
phenomen )n is in essence a manifestation of the price leader's power to dictate 
the price in the market. We think it proper therefore to include within the wcrd 
'‘monopoly*’ not only the single supplier in a market but also the one dominant 
supplier who has the power to dictate the price in the market. 

The question that next arises is : When such a power is shared by a few 
enterprises being the dominant sellers, should they be considered to be hold’ug a 
m)nopolisnc posit'on ^ Wc see ni reason to exclude such dominant sellers from 
our understanding of m')nopoly. For, the esicncc of monopoly is the ability to 
dictate (he price and control the market without being materially influenced by 
other compering ccnicerns. 

One important dilTerence between the situation when a single seller domi- 
nates the market and a few independent sellers together enjoy a dominating 
position cannot be overljokcd In the former case, monopoly power is inevitably 
present . in the latt-er it may or may nn be present. The effect on the market of 
a few dominant sellers has been widely discussed by economists, specially in 
recent years , but their opinions are by no means the same. We do not propose 
to try to resolve this contioversy. It is sufficient for our purpose to notice that it 
is generally agreed that when a few big sellers dominate the market there will 
ordinarily be a high probabiliiy of their coming to some kind of agreement or 
understand ng whether forz-Tal or not, about the price and output, by which a 
monopolistic p )wer is shared between themselves. Even m the absence of such 
agreement or understanding it frequently happens that each has a healthy ' fear 
of the other big producers or distributors and ultimntely a policy of live and let 
live comes into operation. Some economists pt^nt out that when a few large 
sellers dominate the market each of them is able to calculate fairly and accu- 
rately the probable effect on the market of his action m increasing or decreasing 
his output. So, rt is said that each will try to regulate the output in such a, 
way that the marginal costs remain well below the price. Each such seller 
will also be well aware that any attempt of his to reduce the price is likely to 
be met immediately bv similar acdon by his competitors. The matter is succinctly 
put by Stocking in Monopoly and Free Enterprise thus : 

“In markets where sellers are few, each in trying to determine his most profit- 
able volume of output must, as would a monopolist, consider the probable effects 
of various possible rates of production not only on costs but also on prices. Indeed 
each seller will ordinarily decide on the price at which he will sell and adjust bis 
output accordingly, just as a monopolist does. Each oligopolist however in 
determining his pMce must consider not merely his own cost-price relationships 
but also how his rivals will react to his prices. Anyone of a few sellers, if fully 
informed and perfectly rational, when selling a completely standardised product 
will realise that if he reduces his price his rivals will meet the lower, price 
prcij^p'ly.” 

For all these reasons wc are convinced that when the market is dominated 
a few sellers, paonopolistic cooditiotts will sometimes prevail. At the 



25 


tjme» we are conscious that even in a market of a few sellers there will some-* 
times be keen competition. This is likely to happen— apart from the effect of 
the mutual jealousies which soinctimcs characterise the relations between big 
business houses when one or more of the few sellers feel confident that due to 
superior managerial ability and technical skill and financial resources they will 
be able to^ capture a laiger share of the market at the expense of their rivals. 
Even so, there is no gainsaying the fact that in a market of a few dominating 
sellers there is a real risk of the emergence of monopolistic power and con^ 
sequenily of monopolistic practices. To ascertain the extent to which mono- 
polistic practices prevail, wc must examine not only the cases where a single 
enterprise is the sole or dominant producer of the goods or services but also the 
cases where a few enterprises between themselves share such dominating position”. 


Students should note that Section (2) (i), (ja) and (u) [respectively defining 
“monopolistic trade practice”, ‘‘owner” and “trade practice”] and Chapter IV 
of the Act are important fur understanding the legal provisions pertaining to 
monopolistic trade practice. They ^ advised to refer to Study Paper 11 to 
refresh their memory in respect of the aforementioned definitions. 

It may be noticed from the definition of monopolistic trade practice that 
one of the criteria for determining whether or not a trade practice is a monopolis-' 
tic one is unreasonableness. In ♦he matter of maintaining the price of the goods 
or charges for the services limiting, reducing or otherwise controlling the 
production, supply or distribution of goods of any description or the supply of 
any services or in any other manner, “reasonableness” is the determining test. 
Reasonableness is also the guiding factor for the following purposes, namely— 
(i) for preventing or lessening competition in the production, supply or distrn 
bution of any goods or in the supply of any services ; (ii) for increasing of cost 
of production of any goods or charges for the provision or maintenance of any 
services ; (iii) for increasing the prices at which goods are, or may be, sold or 
resold or the charges at which the services are, or may be, provided or for 
increasing the profits which are, or may be, derived by the production, supply 
or distribution (including the sale or purchase) of any goods or by the provision 
of any service ; (iv) for preventing or lessoning competition in the production, 
supply or distribution of any goods or in the provision or maintenance of any 
services by the adoption of unfair methods or unfair or deceptive practices 
Besides, where there is tendency to limit technical development or capital 
investment to the common detriment or allowing the quality of any goods 
produced, supplied or distributed; or any service rendered, in India to 
deteriorate, there is < statutory inference of a monopolistic trade practice. 

While interpreting the phrase “monopolistic trade practice'’, it is essential 
to bear in mind the definition of “trade practice” as contained in Section 2 (u) ; 
that is, ahy practice relating to the carrying on of trade and including— (i) any- 
thing done by any person which controls or affects the price charged by any 
trader or class of traders or which controls or affects the method of trading o( 
any trader or any class of traders ; (ii) a single or isolated action of an^ 
person in relation to any trade. 
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Chapter IV of the Act empowers the Central Government to pass final 
orders on monopolistic trade practices after an inquiry and report by tbc MRTP 
Commission. The Chapter is compris.^d of tvvo sections which deal with this 
matter. 

Investigation by Commission of Monopolistic Trade Practices ; Section 3 1 
as amended by the 1984 Amendment Act provides as follows : 

It may appear to the Central Government ; (a) that the owners of one or 
more undertakings are indulging in any practice which is^ or may be, a m mopo- 
listic trade practice , or (b) that monopolistic trade practices prevail in resist 
of goods or services. If it so actually appears to the Central Government, then 
it may refer the matter to the MRTP Commission for any inquiry. Thereupon, 
the Commission shall, after such hearing as it thinks fit, report to the Central 
Government its findings thereon. Even without being moved by the Central 
Government for any inquiry, the Commission may on its own motion make any 
inquiry into the matter, if it receives information or comes to know of the 
prevalence of either of the situations mentioned in (a) and (b) above, [sub- 
section (1) and the Proviso thereto]. 

When the Central Government refers the matter to the Commission for the 
latter’s inquiry and the latter makes a finding to the effect that, having regard to 
the economic conditions prevailing in the country and also to all other matters 
which appear in particular circumstances to be relevant, the trade practice operates 
or is likely to operate ag3mst the public interest, then the Commission must 
make a report as to its finding to the Central Government. On the receipt of 
such report, the Central Govornment may, notwithstanding anything contained 
in any other law for the tune being in force, pass such orders as it may 
think fit to remedy or prevent any mischiefs whjch result or may result 
from such trade practice [sub-section (2) ]. As regards the suo motu inquiry by the 
Commission referred to in the Proviso to sub-section (1), if the Commission’s 
report contains the finding confirming in toto its information or knowledge of xhe 
prevalence of either of the situations mentioned in the aforesaid Proviso, then 
the Centra! Government mu4 satisfy itself . (a) that it is neceisary to take steps to 
remedy or prevent any mischiefs which result or may result frpm such monopolistic 
trade practice ; and (b) that such monopolistic trade practice does not fall whithin 
any of the exceptions, specified in Section 32. If it is so satisfied, it may, despite 
anything contained elsewhere in this Act or in any other law for the time being in 
force, make such o:ders as it may think fit. By such orders, the Central Government 
may : (i) prohibit the owner of the 9 oncerned undertaking or the owners of the 
concerned undcrlakings (as the case may be) from continuing to indulge in such 
monopolistic trade practice i or (ii) prohibit the owners of any class of under- 
takings or undertakings generally from continuing to indulge in any monopolistic 
trade practices in relation to such goods or services ; and also make such 
other orders as it may think fit to remedy or prevent any mischief which results or 
may result from the continuation of monopolistic trade practices in relation to 
the goods and services aforesaid [sub-section (2A)]. 

Without prejudice to the geniality of the powers conferred by sub-section 
(2), anyorder madebytheCentrafuovernmeat underSectira 3| as a whole may 
also ipclude w ord^r— ;; 
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(a) regulating the production, storage, supply, distribution or control 
any goods by the undertaking or the control or supply of any 
service by it and fixing the terms of sale (including prit^) or ti^iply 
thereof ; 

(b) prohibiting the undertaking from resorting to any act or practice or 
from pursuing any commercial policy which prevents or lessens, 
or is likely to prevent or lessen, competition in the production, 
storage, supply or distribution, of any goods or provisions of 
service ; 

(c) fixing standards for the goods used or produced by the undertakings ; 

(d) declaring unlawful, except to such extent and in such circumstances as 
may be provided by or under the order, the making or carrying out 
of any such agreement as may be specified or described in tiie 
order ; 

(e) requiring any parly to any such agreement as may be so specified, 
or described to determine the agreement within such time as may 
be so specified, either wholly or to such extent as may be so 
specified ; 

(f) regulating the profits which may be derived from the production, 
storage, supply, distribution or control of goods or from the proviskm 
of any service ; 

(g) regulating the quality of any goods or the provision of any service so 
that the standards thereof may not be deteriorated [sub-section (3)]. 

Whenever the Central Government makes any order under sub-section (2) 
prohibiting the owner of any undertaking or class of undertakings or. undertaking 
generally from continuing to indulge in any monopolistic trade practice, the owneiy 
owners of any undertaking! s) shall communicate to the Central Govemmeat 
his/their compliance with the order. This communication has to be made within 
30 days of the receipt of the order or within such further time as the Central 
Government, on sulficient cause being shown, allow. Similarly, within 90 days 
from the date of such order of the Central Government or from |the expiry of the 
further time allowed by it. the Director General has to inform the Centrd Govern* 
ment whether its order has been complied with. If the Director General has any 
reason to believe ^bat any such order has been, or is being, contravened, then M 
must inform the Central Government about the particulars of the owner of sudi 
undertaking so that the Central Government may take such action, under the Act, 
as it thinks fit [sub-section ( 4)]. 

Monopolistic trade practice to be deemed to be pnjadkial to As pnble 
Interes except in certain cases : Section 32 as substituted by the 19fi4 Amendment 
Act expressly provides that a monopolistic trade pc^ice would be per sc 
cial to the pubj/c interest except wher^ such practiM is peemitted to the 
Government in certain ctsee, ^ 
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For the purposes of this Acf, every monopolistic trade practice shall be 
* deemed to be prejudicial to the public int;rest except m certain circumstances. In 
other words, the following are the circumstances in which a monopolistic trade 
shall not be deemed to be prejudicial to public interest i 

(a) where such trade practice is expressly authorised by any enactment for 
the time being in force ; or 

(b) where the Central Government is satisfied that any such trade practice 
is necessary — (i) to meet the requirements of the defence of India or 
any part thereof, or for the security of State ; or (ii) to ensure the 
maintenance of supply of goods and services essential to the commu- 
nity ; or (iii) to give effect to the terms of any agreement to which the 
Central Government is party. 

When the Central Government, in either of the circumstances mentioned 
above, permits, by a written order, the owner of any undertaking to carry on any 
such trade practice, such trade praciice, tuoagh monopolistic in nature, shall not 
be deemed to be prejudicial. 

The definition of ‘monopolistic trade practice’ [Section 2(i)J has been 
enlarged by the Amendment Act, 1984, so as to incorporate therein the provisions 
of Section 32 as stood prior to its amendment. This is not to say that the concept 
of public interest embodied in the old Section 32 is now inherent in the revised 
definition of ‘m )nopolistic trade praciicc’. The definition had to be expanded 
becanse of the overlapping provisions of Section 2(i) and Section 32 prior to their 
^amendment. 


Printed at Vijayalakshmi Priming Works 8 . 0 {«r Dec l9K4(ReprmO 



The Institute of 
Chartered Accountants of India ■ 

STUDY material f.w.(nn)ol-m 


FINAL COURSE (NN) 

CORPORATE LAW 

STUDY-XIV 

Restrictive Trade Practices and Unfair Trade Practices* 
Restrictive Trade Practices 

Registrable Agreements Relating to Restrictive Trade Practice- 
Registration of Agreements— Upkeep of the Register. 

Unfair Trade Practices 

Definition of Unfair Trade Practice— Inquiry into Unfair Trade 
Practices by Commission— Investigation by Director General before 
an issue of process in certain cases— Power of the Commission 
inquiring into an unfair trade practice— Power relating to restrictive 
trade practices exercisable in relation to unfair practices. 

Coatrol of Certain Restrictive Trade Practices 

Investigation into restrictive trade practice by the MRTP Commission— 
Presumption as to the public interest— Special conditions for avoidance 
of conditions for maintaining re'Sale price Prohibition of other 
measures for maintaining re-saie price Power of Commission to 
exempt particular classes of goods from Sections 39 and 0. 

Prescribed Rcadii^s : MRTP— Compendium by A.M. Chakr borty, 1984 

Edition (Taxmann Publication) 


Thia Study Paper has been prepared by the Board of Studies of Uia 
Institute cf Chartered Accountants of IntBa. Permlsshn of the Council 
of the Institute is essential for reproduction of any portion of thb 

Paper, Views e:^ressed herein and not necessarily the views tf the InstUm. 

1 




This Study Paper deals with Chapters V and VI of the Act. Chapter V, as 
amended by the 1984 Amendment Act, relates to restrictive trade practices and 
unfair trade practices. This Chapter is divided into two parts-Part A dealing 
with registration of agreements pertaining to Restrictive Trade Practices and Part 
B with Unfair Trade Practices. Certain well-lcoowo trade practices like false and 
misleading advertisements, bargain and switching, conducting promotional contests, 
hoarding and destruction of goods, etc, have been tried to be regulated by the 
provisions contained in Part B in the same manner as the restrictive trade practices 
are regulated. 

Chapter VI deals with the control of certain restrictive trade practices. 
Such control is exercised through the Government machinery. 

Registrable agreements relating to restrictive trade practice i Section 
33 (as amended by the 1984 Amendment Act) states that every agreement which falls 
Within any one or more of the following 14 categories shall be deemed to be an 
agreement relating to restrictive trade practices | 

(a) any aereement which restricts or is likely to restrict by any method the 
persons or class of persons to whom goods are sold or from whom 
goods are bought. This clause is also known as Refusal to deal with 
particular persons or class of persons and the Right to select Customers. 

' This clause seems to cover not only agreements among buyers or 

among sellers restricting the freedom of the parties to such agreements 
to trade with others, but also even an agreement between a buyer and 
a seller to the effect that the fomer will buy only from the latter and 
the latter will Sell only to the buyer ; 

(b) any agreement requiring a purchaser of goods, as a condition of such 
purchase, to purchase some other goods. This is a tying arrangement 
(or full-line forcing). It takes place when the intending purchase of an 

' ' article is compelled by the producer or seller to buy another additional 
article produced or sold by him as a condition of the purchase of the 
first-mentioned article. The essence of such an agreement is the forced 
buyingof a second distinct article along with the desired purchase -of 
a particular product. This results in a “tied” market or ''clubbed" sale 
which harms competition. 

(c) any agreement resticting in any manner the purchaser in (he course 
of his trade from acquiring or otherwise dealing in any goods other than 
those of the seller or any other person This is also known as 
‘'Exclusive dealing". Tnetypeof such dealing contemplated by this 
clause is the one that flows from bilateral agreements. In effect, the 
prohibition under this clause on the purchase is in relation to dealing 
in competing goods of the seller. This particularly may be resorted 
to through any one or more of the devices like -(a) requiring the 
purebasar of goods to purchase exclusively from the seller which would 
include a commitment by a purchaser to buy his entire requirements of 
the goods from a single seller | fb) requiring the seller to sell only 
such part of the goods as is in eacess of the requirements of the buyer; 



(4 agreeing not to sell to other buyers or to seh to boyoi 
(otber than those who a|m to buy exclusively from the seller) oiriy on 
terms and conditions which will favour exclusively buyer ; or (d) buyer 
agrMing to buy from another on the condition that the latter would 
also buy from the former (reciprocal arrangement). By , and large, 
exclusive dealership goes with allocation of an area to a distributor 
for dealing in the product. The prohibition on dealing in competing 
goods is absolute inasmuch as the distributors are restricted from deal- 
ing in the competitor’s goods not only in their own area but also in 
other territories ; 

(d) any agreement to purchase or sell goods or to tender for the sale pr 
the purchase of goods only at prices or on terms or conditions agreed 
upon between the sellers or purchasers. This is "Collective agreement” 
or "Price fixing in a concerted manner". Almost every type of 
agreement relating to restrictive trade practice, so long as it is soug^ 
to be given effect by means of an agreement between sellers or by means 
of an agreement between buyers, may be covered under this clause. 
Thus, all arrangements or understandings between manufacturers or 
suppliers of goods which tend to retard competition may fall within 
the ambit of this clause. The essence of cartel is the implementation of 
the decision taken at the level of suppliers or putting into practice of 
some concerted design, which would have the effect of preventing, 
restraining or distorting competition. Almost all types of cartels 
(e g.. Price Cartel whereby the sellers agree on certain prices or on the 
maintentance of certain price level or on the adoption of certain 
methods for determining prices ; Quota Cartel whereby the suppliers 
agree to themselves to allocate certain share of the market to each ; 
Allocation Cartel, a slight variation of the quota cartel, whereby the 
suppliers may allocate to themselves certain territories, certain parts of 
the market or certain customers ; Specialisation Cartel, i.e., v/hert the 
goods are complementary, an agreement may be reached between the 
suppliers to specialise on individual supplier level in the supply of one of 
the complementary goods, etc.) are covered by this clause : 

(e) any agreement to grant or allow concessions or benefits including 
allowances, discounts, rebates or credit in connection with, or by reason 
of, dealings. This is known as Discrimination in Dealings which involves 
a differentitation in which some enterprises or consumers are given 
preference over others, particularly in the treatment of purchasers 
by a seller, such discrimination not being warranted by differences in 
the circumstances of the transaction. The differentiation or discrimi- 
nation may relate to prices, terms of sale, or the quality or quantity 
of what is supplied and may extend to refusal to sell. Among the 
various forms of allowing discount are cash discount (i e., one granted 
for payment in cash upon delivery or within a specified short 
period), functional discount (i.e.. a reduction from the normal price 
granted to a purchaser who, as a buyer, characteristically performs a 
particular economic function such as wholesaling or. retailing), quantity 
discount (i.e., on the amount of which depends on the quantity purcha- 
sed in a ungle transaction or during a certain period of time, as a rule 
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&ecordiogtothe steps of a Schedule). Rebates may broadly be 
classified as aggregated rebate ti.e.. rebate calculated in tetms of all 
purchases made svith a group of designated sellers), loyalty rebate <i.e. 
one granted to a purchaser who purchases exclusively from one or more 
specified sellers for a given period), and natural rebate (i e., one 
granted to a purchaser in the form of additional products of the kind 
purchased) ; 


(f) any agreement to sell goods on condition that the prices to be charged 
on re-sale by purchaser shall be the prices stipulated by the seller 
unless it is clearly stated that prices lower than those prices may be 
charged. Tbtsis known as Re-sale Frice-Maintenance "Wherever a 
manufacturer sets the price at which a retail shop which he does not 
own most re-sell his products to the public or at which a wholesale 
business he does not own must re-sell that product to a retailer, the 
practice is known as "re-sale price maintenance”. This practice which 
IS widely in vogue in India as elsewhere can take any of the three forms, 
viz. (1) A mtnimcm price below which the products may not be sold ; 

(2) A maximum price above which the product may not be sold ; and 

(3) A stipulated price from which no variation is allowed. "Resale 
price maintenance is a restrictive practice. It eliminates price com- 
petition in the distribution of price-maintained goods. It also serves 
as a restraint upon competition among manufactures”. Fixing mini- 
mum re-sale price is outright prohibited (vide Sections 37 to 4i to be 
discussed later). Re-sale at a fixed price, whether minimum or maxi- 
mum, falls under clause (f) and would be a restrictive trade practice if 
so established in terms of Action 2 (o). The expression "unless it is 
it already stated that prices lower than those prices (as stipulated 
by the seller) may be charged” is obviously intended to cover the simple 
case of fixing maximum re-sale price : 


(g) any agreement to limit, restrict or withhold the output or supply of 
any goods or allocate any area or market for. the disposal of the goods^. 
This clause covers two practices, namely — (i) exclusive dealership, and 
(ii) allocation of areas or markets to sole distributors. AH such agree- 
ments are restrictive in nature and have the potential to adversely affect 
competition. They should, therefore, be scrutinised and their impact on 
public interest assessed ; 


(h) any agreement not to employ or restrict the employment of any method 
machinery of process in the manufacture of goods. All agreements 
which restrict the use of methods, machinery or process in the manu- 
facture of goods may have the effect of eliminating competition among 
inroducers and reducing the availability of goods to the public, it may 
be recaHed that this clause echos Section 20(o)(i) (i.e., the first part 
of the definition of "restrictive trade practice”) as covering a trade 
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practice of this Uiid can also be ahown to UA easily iHuiet 

^ Section 2 (i) relating to the dcBnition of monopolistic trade practice** ; 

(i) any agreement for the exclusion from any trade associatlpn of any person 
carrying on or intending to carry on' in good faith the trade in relation 
to which the trade association is formed. This is known as Bo) wit 
from trade association membership ; 

(j) any agreement to sell goods at such prices as would have the effect of 
eliminating competition or a competitor. This is known as Prke 
control agreements for eliminating competition and competitors ; 

(ja) any agreement restricting in any manner the class or number of whole- 
salers, producers or suppliers from whoni any goods may be brought { 

(jb) any agreement as to the bids which any of the parties thereto may offer ^ 
at an auction for the sale of goods or any agreement whereby any party 
thereto agrees to abstain from bidding at any auction sale ; 

(k) any agreement not hereinbefore referred to in Section 33, which the 
Central Government may. by notification specify for the time being, 
as being one relating to a restrictive trade practice within the meaning of 
sub-section (I) of Section 33 pursuant to any recommendation made by 
the Commission in this behalf. This is a Residuary clause to enable 
the Central Government to include any other restrictive trade practice 
not falling under clause (a) (jb). This can be done only on the 
recommendations of the MRTlP Commission. 

(l) any agreement enforce the carrying out of any such any agreement as is 
referred to in Section 33 (1). 

The above categories of agreements shall be subject to registration in accor- 
dance with the provisions of Chapter V. 

Section 33 (2) merely provides that Service Agreements are covered in the 
same way as agreements relating to production, storage, supply, distribution or 
control of goods under Section 33 (1). 

Section 33 (3) speaks of the Exempted Agreements. Accordingly, any 
agreement falling within Section, 3) shall not be registrable in accordance with 
the provisions of Chapter V, if it is expressly authorised by or under any law for 
the time being in force or has the approval of the Central Government or if the 
Government is a party to such agreement. The underlying assumption is that any 
agreement which is authorised under any law or by the Government (Central or 
State) cannot be prej 'dicial to public interest. In J.K. Synthetics and Others (R.T. 
P. Inquiry No 6 of 19/3), the MRTP Commission held that the approval ofttot 
Government for purposes of Section 33(3) can only be by an appropriate Depart- 
ment of the Government which deals with the MRTP Act, viz, the. Ministry of Law. 
Justic and Company Affairs and that any express or implied approval of the agree- 
ment by the Ministry of Commerce was not an approval under SMtion 33 (3.) But 
this view was not upheld by the Allahabad High Court in an app^, although the 
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ngiit of the Commission to enquire under Section 37 into agreements noD'registrable 
under Section 33(3) was upheld. It was upheld that the Ministry of Commesce, being 
as per the Allocation of Business Rules the administrative Ministry for regulation 
of price and distribution of nylon yam, was the appropriate authority to accord 
approval to such agreements and that this jurisdiction did not he with the Ministry 
of Law, Justice and Company Affairs as held by the Commission. Applying 
the test of collective responsibility of the Cabinet, the Allahabad High Court held 
that the agreement had the requisite approval of the Government. 

In the Allied Distributors* case, the Commission dismissed the contention 
that Section 294 of the Companies which prohibited the appointment of sole 
selling agents for more than 5 years, could be said to express authorisation of sole 
selling agents. For the same reasons, it also rejected the contention that the Indian 
Contract Act authorised sole selling agents. 

[N.B. Section 34 has been omitted by the 1984 Amendment Act. The 

omission has been necessary by reasons of the provisions of Section 8 as 

substituted by the 1984 [Amendment Act.] 

Registration of Agreements : Section 3S (in which consequential ameod- 
meots have been made by the 1984 Amendment Act) provides that every agree- 
ment falling within Section 33 shall be registrable. It empowers the Central 
Government to specify the day on (hereinafter referred as ‘the appointed day”) and 
from which such agreement shall be registered [sub section (1)]. 

Within 60 days from the appointed day in the case of an agreement existing 
on that day, and in the case of an agreement made after the appointed day, within 
60 days from the making there of, the following particulars regarding any of the 14 
categories of agreements (mentioned in Section 33) have to be furnish^ to the 
Director General of Investigatioh and Registration : 

(a) the names of the persons who are parties to the agreement ; and 

(b) the whole of the terms of the agreement [sub-Sectlon (2) ]. 

If, after the registration of the agreement, it is varied (whether regarding 
parties or terms) or determined othewise than by efflux of time, then the particulars 
of such variation or determination have to be furnished to the Director General 
within one month of such variation or determination [$ub*Section (3)j. Thus, any 
variation in the agreement has to be reported to the Director General within 
one month of the variation. Variation also includes premature determination of 
the agreement, i.e., determination before the time stipulated in the agreement has 
run out. 

The particulars to be furnished as aforesaid have to be furnished — 

(a) In so far as the agreement or any variation or determination of the 
itgreement is made by an instrument in writing— hy the production of the 
original or a true copy of that agreement ; and 

(b) In so far as the agreement or any variation or determination of the 
agreement is not made by an instrument in writing— then by the 



Iprodnetioa of memotandom b Wfitiog tod litaed by tbe penoa tiy 
whom tbe particolars are funiithed (sub*Section (4).) 

The particolars to be furnished under Section 35 must be furnished by or on 
behalf of the person \\ho is a party to the agreenient, or as the cab may be,' was 
a party thereto immediately before its determination. If tbe pahtculars ' have 
been duly furnished by such person or his duly authorised agent, then the 
provisions of this Section shall be deemed to have been complied with by all such 
persons (sub-Section (5J. It is thus clear that there may ^ several parties to an 
agreement ; it would be enough if one of the parties to the agreement furnishes 
tbe particulars which would be deemed to have been filed by all other parties to 
the agreements. But this sub>section does not clarify whether the particulara 
must necessarily be furnished where the Act applies only to one of the parties to 
tbe agreement but does not apply to the other. For example, suppose that 
Section 3 is interpreted in a manner which would show that exemption is. 
available not only to undertakings owned by Government companies but also to 
the Government companies themselves and one of the parties to an agreement 
falling within Section 33 happens to be a Government company, whereas other 
party to the agreement happens to be a private party. In a situation lihe this 
the question remains as to whether or not the private party is required to furnish 
the particulars to tbe Director General under Section 35 and when such a party 
furnishes the particulars, whether the Government company would also be 
deemed to have furnished the particulars to the Director General. On a plain 
interpretation of sub-section (5), it would appear that the particulars furnished by 
the private party would also be deemed to have been furnished by the Government 
company. 

Where any agreement subject to registration under Section 35 relates to the 
production, storage, supply distribution or control of goods or tbe performance 
of any service in India and any party to tbe agreement carries on business in India, 
the agreement shall be deemed to be an agreement within the meaning of Section 
35, even, if any other party to the agreement does not carry on business in India 
(Explanation 1). 

If an agreement is made by a trade association, the agreement, for tbe pur- 
pose of Section 35, shall be deemed to be made by ail persons who are members 
of the association as if each such person were a party to the agreement (Explana- 
tion II). 


The trade association may make specific recommendations, express or impli- 
ed to its associates (members) as to the action to be taken or not to be taken. In 
such situations, Section 35 shall apply in relation to the agreement for the consti- 
tution of the association even if there exists any provision to the contrary. It 
will be assumed that the agreement contained such a term as if each member has 
agreed to comply with those recommendations and also any subsequent recom- 
mendations affecting earlier recommendations (Explanation III). Thus, this 
Explanation clarifies that where any recommendation, specific or implied made by a 
trade association has the effect of being a restrictive trade practice falling within 
the purview of Section 33, no plea that such a recommendation is not binding on 
the members of that association will be accepted. In such a situation, law will 
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tisaiMulfthe attooittioa’i Mnutltutioa oontalni atarm tlut tbe raoMiMBaoda* 
ttons of the anociatioo will be binding on its members. One ibay not be confronted 
with much difficulty in 80 far u there is a specific recommendation. For example, 
a recommendation telling its members not to sopply goods except on terms pro* 
Viding for an indemnity from the dealer is a specific recommendation, even 
though the terms of the indemnity are left to the individual member to settle {Re 
Finance Homes Association Ltd ’a Agreement LR (1965) 5 R.P. 366). However, one 
may have to grapple with considerable difficulty in establishing an 'implied’ recom* 
mendation. It can be established only, by studying the conduct of the members 
and relating it to the alleged "implied” recommendation. This may involve long 
legal battles. However, Explanation III gives rise to an obligation to register the 
constitution ofthe association together with the recommendation. Even a member 
who considers himself not bound by the recommendation and who in fact has not 
given effect to it has the obligation to register it. This Explanation creates a legal 
fiction that the constitution of a trade association contains a clause obliging all 
members to comply with these association’s recommendations (Federation of Whole- 
sale and Multiple Banker' Agreement, (I960) 1 All ER 227). The constitution of 
the association must be read as if an agreement to comply with such recommenda- 
tions formed one of the terms of the agreement for the constitution, notwithstanding 
any provision to the contrary (Re Wholesale Confectioners' Alliance Agreement 
(l%0) 1 All ER 227). The net effect is that all agreements made by trade asso- 
caitions and recommendations made by them to members are agreements to be 
registered under Section 35 if they amount to trade practices as enumerated in 
Section 33. 


It should be emphasized that as per Section 48, the failure to comply with 
the obligation to register an agreement which is registrable is punishable with 
imprisonment for a term extending to 3 years or with fine extending to Rs. S,OOC/- 
or with both, and in case of continuance of the offence with a further fine extend- 
ing to Rs. 500/- for every day the failure continues. 


Upkeep of the Regieter ; Section 36 provides that the Director General 
of Investigation and Registration shall keep a Register in the prescribed form and 
enter therein the prescribed particulars as regards agreements subject to registra- 
tion [sub section ( 1 )] . ’ 


The Director General shall provide for the maintenance of a Special 
Section of the register ; therein shall be entered or filed such particulars as the 
Commission may direct. Such particulars are (a) particulars containing informa- 
tion, the publication of which would, in the opinion of the Commission, be con- 
trary to the public interest ; (b) particulars containing information as to any matter 
which, in the opinion on of the Commission, would substantially damage the 
legitimate business interests of any person (sub section (2)). 


Section 36 thus envisages the upkeep of (1) a General Register of all 
agreements : and (2) a Special Section of the Register By implication it follows 
that while the general register will be open to public inspection, the Special Section 
will not be. 



Sob seetioii (3) provide that it ii open to aay pftrtp to «a agieemeat reg^ 
’gble under Section 3$ to apply to the Director Oeseral (I > for the inclntion of an 
agreraaent or any part thereof in the Special Section, or <2) for the exclusion of an 
agreement or any part thereof from the requirement of registration on the ground 
thM it has no substantial economic significance. Such an application is to be 
referred to the Commission by the Director General and will be disposed of by 
him according to the general or special instructions usued by the Commission. 
Thus, under Section 35. the actual authority rests with the Commission and it also 
contemplates the making of regulation by the Commission under Section 66. The 
provision relating to the exclusion of an agreement, which is of no substantial 
economic significance for the requirement of registration, is very natural. A 
restrictive trade practice is not an evil in itself, but is so only in so far as it ii 
injurious to the public. Thus, an agreement which is restrictive in form but haa 
no economic significance from the standpoint of public interest, is as good as non- 
existent for the purpose of the MRTP Act. 

Definition of Unfair Trade Practice : Section 36A (newly added by the 
1984 Amendment Act) provides that in Part B of Chapter V. unless the context 
otherwise requires, “unfair trade practice means a trade practice which, for the 
purpose of promoting the sale, use or supply of any goods or for the provision of 
any services, adopts one or more of the following practices and thereby causes 
loss or injury to the consumers of such goods or services, whether by eliminating 
or restricting competition or otherwise. Such practice as aforesaid are stated here- 
under : 


1. The practice of making any statement, whether orally or in writing or 
by visible representation which, — 

(i) falsely represents that the goods are of a particular standard, quality, 
grade, composition, style or model ; 

(ii) falsely represents that the services are of a particular standard, quality 
or grade } 

(iii) falsely represents any re-built, second-hand, renovated, reconditioned 
or old goods as new goods ; 

(iv) represents that the goods or services have sponsorship, approval, per- 
formance, characteristics, accessories, uses or benefits which such goods 
or services do not have ; 

(v) represents that the seller or the supplier has a sponsorship or approval 
or affiliation which such seller does not have ; 

(vi) makes a false or misleading representation concerning the need for, or 
the usefulness of. any goods or services } 

(vii) gives to the public any warranty or guarantee of the performance, 
efficacy 01 length of life of a product or of any goods that is not based 
on an adequate or proper test thereof. However, if a defence is raised 
to the cfiTect that such warranty or guarantee is based on adequate or 
proper test, the burden of proof of such defence shall lie on the person 
raising such defence : 
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(^i) makes to the public a lepreseotatioD in a form that purpoits to be (a) 
a warranty or guarantee of a product or of any goods or serviceSj or 
(b) a promise to replace, maintain or repair an article or any part 
thereof or to repeat or continue a service until it has received a specified 
result, if such purported warranty or guarantee or promise is material* 
ly misleading or if there is no reasonable prospect, that such warranty, 
guarantee or promise will be carried out ; 

(ix) maierially misleads the public concerning the price at which a product 
or like products or goods or services have been or are ordinarily sold 
or provided. For this purpose, a representation as to price shall be 
deemed to refer to the price at which the product or goods or services 
has or have been sold by the sellers or provided by suppliers generally 
in the relevant market, unless it is clearly specified to be the price at 
which the product has been sold or services have been provided by the 
person by whom or on whose behalf the reprensentation is made ; 

(v) gives false or misleading facts disparaging the goods, services or trade 
of another person. 

The statement referred to in (I) above may be one : (a) which is expressed 
on an article offered or displayed for sale, or expressed on its wrapper or con- 
tainer ; or (b) which is expressed on anything attached to, inserted in, or accompany- 
ing, an article bfiered or displayed for sale, expressed on anything on which the 
article is mounted for display or sale ; or (c) which is contained in or on anything 
that is sold, sent, delivered, transmitted or in any other manner whatsoever made 
available to a member of the public. Such a statement shall be deemed to be a 
statement made to the public by, and only by, the person who bad caused the 
statement to be so expressed, made or contained. 

(II) The practice which permits the publication of any advertisement 
whether in any newspaper or otherwise for the sale or supply at a bargain 
price, of goods or services that are not intended to be offered for sale or supply 
at the bargain price, or for a period that is, and in quantities that are, reason- 
able having regard to the nature of the market in which the business is carriciT 
on, the nature and size of business, and the nature of the advertisement. The 
bargain price, italicised above, means— (a) a price that is stated in the advertise- 
ment to be bargain price, or (b) a price that a person who reads, hears or sees 
the advertisement would reasonably understand to be a bargain price having 
regard to the prices at which the product advertised or like products are ordinarily 
sold. 


(Ill) The practice which permits -(a) the offering of gifts, prizes or other 
items with the intention of not providing them as offered or cieating the im- 
pression that something is being given or offered free of charge when it is fully 
or party covered by the amount charged in the transaction as a whole ; (b) the 
conduct of any contest^ lottery, game of chance or skill, for the purpose of diiectly 
or indirectly promoting the sale, use or supply of any product or any business 
interest. 



(IV) Tbe pnutice which pcro^the tale w soppl; of foodi iateaded to 
be medi or an of a kind likely to be used, by consumers wben the adoptor of the 
practice knows or has reason to believe that ^e go^s do notbomply with 
standards prwcribed by competent authority relating to performance, cdmpositioo, 
contents, design, constructions, finishings or packaging as are necessary to prevent 
or reduce the risk of injury to the person using the go^. 

(V) The practice which permits the hoarding or destruction of goods or 
the refusal to sell the goods or making of the goods available for sale or providing 
of any service, if such hoarding or destruction or refusal raises or tends 
to raise or is intended to raise the cost of those or other similar goods or 
services. 

Thus, if any one of the aforesaid kinds of trade practice is adopted, it wUI 
be an unfair trade practice. 

Inquiry into unfair trade practice by the MRTP Gommisaina ] 

Section 3i)b empoweis the Commission to enquiry into any unfair trade practice in 
the following circumstances : 

(a) when it receives a complaint of facts constituting such practice from 
any trade or consumers’ association having a membership of not less 
than 25 persons or from 25 or more consumers ; or 

(b) when the Central GovernmeuC or State Government makes a reference 
to the Commission ; or 

(c) When the Commission receives an application from the Director 
General ; or 

(d) when the Commission upon its own knowledge or information. 

Investigation by Director General before an ieene ofprocees in 
certain casea . Under Section SoC. m respect of any unfair trade praciice ot which 
complaint is made to the Commission meniioneo in Secuon 36B (a> above, the 
Commission shall, before issuing any precess requiring the attenuance of the 
person complained against, cause preliminary investigation to be made by the 
Director General, in such manner as it may direct, lot the purpose ot satistying 
itself that the complaint requires to be inquired into. 

Powers of the Commission inquiring into nn anfair trade practice : 
Section 36D empowers the MRTP Commission to inquire into any unfair trade 
practice which may come before it for inquu'y. After such inquiry if the Commis* 
siou comes to form the opinion that the practice is prejudicial to the public interest 
or to the interest of any consumer or consumers generally, it may be order issue 
certain directions. These directions are : (a) that the practice shall be discontniued 
or shall not be repeated ; (b) that any agreement relating to such unfair trade 
practice shall be void or shall stand modified in respect thereof in such maimer as 
may be specified in the order [sub-section (.I)]. 

Instead of making any order as aforesaid, the Commission may permit aiijf 
party to carry on any trade practice, if they party so applies and takes sucfa steps 
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Within the time specified by the Commisiion as may be aeceuary to ensure that 
the trade practice is no longer prejudicial to the public interest or to the interest 
of any consumer (s) generally. In any such case, if the Commission is satisfied 
that the necessary steps have been taken by the party within the specified time, it 
may decide not to make any order under this Section in respect of that trade 
practice [sub-section (2)]. 

An order shall not be made under sub-section (1) in respect of any 
trade practice which is expressly authorised by any law for the time being force 
[sub-section (3)]. 

Power relating to restrictive trade practices exercisable in relation 
to Unfair trade practices : Section 36B provides that without prejudice to' the 
provisions of Section 12A (relating to Conmission’s power of granting temporary 
injunctions). Section 12B (pertaiaina to Commission’s power of awarding com- 
pensation) and Section 36D, the Commission, Director General or any other person 
authorised in this behalf by the Commission or Director General may exercise 
or perform, in relation to any unfair trade practice, the same power or duty which 
It or he is empowered or required by or under this Act to exercise or perform in 
relation to restrictive trade practice. 

CONTROL OF CERTAIN RESTRICTIVE TRADE PRACTICES 

Chapter VI of the Act containing Sections 37 to 41 deals with the control 
of restrictive trade practices. These provisions are discussed hereunder. 

Inveatigation into reatrictive trade practice by the MRTP Commia- 
aion: Section 37 (as modified by the Amendment Act of 1984) seeks to clarify 
that it would apply if the practice is a monopolistic practice, whether or not the 
undertaking indulging in such practice is a monopolistic undertaking. 

The Commission is empowered to inquire into any trade practice, whether 
or not the agreement (if any) relating thereto has been registered under Section 35, 
which may come before it for inquiry. In this context, it may be noted that the 
inquiry under Section 37 is in the nature of disciplinary proceeding against a 
business undertaking alleged to be indulging - in anti-social practice and the conse- 
quence of the inquiry is an injunction restraining the continution of the anti- 
social practice j further that the Commission, in an inquiry under Section 37, is not 
at all concerned with the question of registrability of an agreement. Albeit, 
the Commissions’ inquiry goes beyond an agreement inasmuch as the Commission 
it required to find whether the practice exists and not whether the agreement 
exists. 


Sub section (1) further states that if after the aforesaid inquiry the Commis- 
sion is of the opinion that the practice is prejudicial to the public interest, it may 
by order make certain directions. These directions are : 

(a) That the practice shall he discontinued or shall not repeated. This 
itaticised phrase has to be understood conjunctively because a mere 
discontinuance without enjoining upon the persons indulging in the 



restrictive trade practice that the practice must also not be repeated ih 
fhture would be futile. This phrase rimply denotn that the practice 
shall not only be discontinued forthwith but also must not be contioi^ 
in future. Thus, the Commission is empowered by this clause to pass 
•^ceasc and desist” order ; , , 

(b) That the agreement relating thereto shall be void in respect of such 
restrictive trade practice or shall stand modified in respect thereof in 
such manner as may be specified in the order. It may be noted that 
almost all decisions under this clause, barring a few exceptions, are 
“consent” orders and the parties have been consenting to the passing 
of the order “without prejudice to the contention that the practice 
complained of does not constitute restrictive trade practice”. 

In most cases where consent orders have been passed, the parties have 
agreed to modify their agreement on their own or at the direction of 
the Commission to take away those clauses or wordings in the agree- 
ment which have been alleged to be objectionable on the ground that 
they are restrictive in character. 

Under Section 37(2), the Commission may, instead of making any order 
under this Section, permit the party to any restrictive trade practice, if he so 
applies to take such steps within the time specified in this behalf by the Commis- 
sion as may be necessary to ensure that the trade practice is no longer prejudicial 
to the public interest and in any such case, if the Commission is satisfied that the 
necessary steps have been taken within the time specified, it may decide not to n mke 
any order under Section 37 in respect of that trade practice. It may thus be 
noted that the Commission, can entertain an application under Section 37c2) without 
first holding an inquiry under Section 37(1). In an application under Section 37(2), 
there is an assumption that a restrictive trade practice in existence is prejudicial to 
pubic interest ; on this assumption alone that an application can be made under 
Section 37 (2) and instead of making an order under Section 37 (1), the Commission 
can approve a scheme which would eliminate the restrictive trade practices or to 
make the trade practice no longer prejudicial to the public interest. The entire gamut 
of inquiry need not be gone through for coming to the conclusion that as to the 
existence of a trade practice prejudicial to the public interest before the 
could be approved by the Commission. 

It is thus evident that Section 37(2) clearly envisages two steps : 1. permis- 
sion by the Commission to the party to take certain necessary steps to ensure that the 
trade practice was no longer prejudicial to the public interest. These steps are to be 
taken within the time prescribed by the Commission in this regard ; 2. Commission 

to be satisfied about the aforesaid necessary steps having been taken by the party 
within the stipulated time. On such satisfaction, the Commission has to 
not to make any orb r under Section 37. 

Section 37 (3) contemplates exclusion of certain practices from inquiry 
under sub-section (1). These are as follows : 

(a) Any agreement between buyers relating to goods which are bought by 
the buyers for consumption and not for ultimate resale whe the r lit the 



or different form ; type or specie or as ooastitKent of some <Ahet 
goods. That is to say, this clause exempts any collective agreement 
between buyers from the ambit of Section 37 where the inifa^*matter 
of collective agreement is “goods for final consumption and not inter* 
mediate goods”. The buyers who enter into collective agreements are 
the final consumers of such goods : 

(b) A trade practice which is expressly authorised by any law for the time 
being in force. 

Under Section 37 (4), nothwithstanding anything contained in this Act, if 
the Commission, during the course of an inquiry under sub-section (1), finds that 
the owner of any undertaking is indulging in monopolistic trade practices, it may, 
after passmg such orders under sub-section fl) or sub-section (2) with respect to the 
restrictive trade practices as it may consider necessary, submit the case along with 
the findings thereon to the Central Government for such action as that Government 
may take under Section 31, It may be noted that the power of the Commission to 
make inquiry into monopolistic trade practice is derived not only from Sections 10 
and 31 but also from Section 37 (4), The power of inquiry under Section 37 is 
similar to the power of suo motto inquiry under Section 10. Therefore, Section 
37 (4) and Section 10 (b) have to be read together. Section 10 (bj docs not, how- 
ever, confer power on the Commission to make a report to the Central Government. 
This power is actually contained in Section 31 (2). 

Preaomption as to the public interest : Section 38 (as amended by the 
1984 Amendment Act) deals with this topic. The concept of public interest runs 
throughout the Act. It may be noticed that the preamble to the Act is the catchment 
from which springs forth the presumptions as to public interest made in Chapter 
III pertaining to concentration of economic power (vide Section 28). Chapter 
llIA (newly added) dealing with restrictions on the acquisition and transfer of shares 
of or by certain bodies corporate (vide Section 30E), Chapter IV relating to mono- 
polistic trade practices (vide Section 32) and Chapter VI dealing with restrictive 
trade practice (vide Section 38). It is true that the concept of public interest is not 
wide, but nonetheless it precisely defines the tests laid down in Section 38. which are 
at least specific to the extent of giving an opportunity to the respondent charged 
with indulging in restrictive trade practices to show that public interest is likeljLto 
be advocated, and not hindered. 

Section 38 provides that for the purposes of any proceeding before the 
Commission under Section 37, a resstrictive trade practice shall be deemed to be 
prejudicial to the public interest, unless the Commission is taiiified of any one or 
more of the following cirramstances. In order words if the Commission is satisfied 
about an)r one of such circumstance, a restrictive trade practice will not be deemed 
to be prejudicial to the public interest. The aforesaid circumstances also popularly 
known as Gateways, are as under ; 

(a) Pfwteetion against inquiry : That the restriction is reasonably 
neceijmy having regard to the character of the goods which it applies, 
to protect the public against inquiry (whether to persons or it premises) 
In connection with the consumption, installation or use those goods. 
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The kidicised expression above should be interpreted in the light of ttid 
reaction imposed ; therefore, it should be ensured that the lestiiction imposed is 
not such as is more than reasouably necessary [Horher v. Graeea HI ER 284], liVhat 
should be looked at while applying the test of ^cuonable aecessityi is not the ^^eet 
of the restiiction but the effect which the restriction might have in cbsuriog pntrfie 
s^ely or preventing public injury [In re. Tyre Trade Register Agreement {196 J) LR 3 
RP 404] For the purpose of showing that the effect of the restriction would be to 
ensure public safety or to protect public from injury, it is but necessary for the 
Court to be satisfied that in the absence of the restriction contemplated, the risk tff 
injury to public would be something real. It should not be justified on the mere 
argument that in the absence of the restriction, there would be some chance of 
injury being caused to the public [In re Chemists' Federation Agreement (No. 2> 
(1958) LR 1 RP 75. Also see RRTA v. Usha Sales Pvt. Ltd. (1977) 47 Comp. Cos. 
472 (MRTPC) i 1976 Tax LR 2094]. If it could be shown that public safety would 
be definitely ensured there would be a presumption in favour of the respondent that 
the restriction would bring about protection against injury [In re. Tyre Trade Regis- 
ter Agreement (1963) LR 3 RP 404]. The need for protecting the public in the 
matter of consumption of goods and installation and use of goods is required to be 
considered with an eye to the character of the goods. Thus, where the supply of 
insulin is restricted to listed wholesalers who are competent to handle insulin 
in a proper manner, such restriction can be said to be in the interest of the 
paublic as far as the consumption of insulin was concerned [Insulin Report]. Likewise, 
a restriction by way of refusal to give discounts to wholesalers qualified to handle 
cables to be installed for heating applicances. electric motor, etc., could be treated 
as a reasonable restriction for protecting, public injury which is likely to emanate 
from installation of cables [Insulated Wires and Cable Reports]. 

A survey of the decided cases in respect of protection of public interest 
against injury would reveal that the envisaged injury is physical injury rather than 
financial injury. In RRTA v. Spencer & Co. Ltd , 1978 Tax LR 2277 (MRTPC) 
the respondent pleaded that even financial injury is an injury contemplated under the 
above-mentioned clause (a). But the Commission, rejecting this plea held t^t 
there was no justification in the plea of the respondent that the removal of territory 
restriction would deny to the public as purchasers, consumers or users of any goods, 
other specific and substantial benefits or advantages accruing from after sale service; 

(b) Specific and substantial benefits or advantages to tbe public : 
That the removal of the restriction would deny to the public as 
purchasers, consumers or users of any goods, other specific and sub- 
stantial benefits or advantages enjoyed or likely to be enjoyed by them 
as such, whether by virtue cf the restriction itself or of any arrange- 
ments or operations resulting tbereform. 

It may be noted that the word ‘public* italicised above, means not tbe 
public as a whole but only that section of tbe public which is comprised of purcha- 
sers, consumers or users of goods for the purpose of proving that removal of res- 
triction would deny to the public the specif advantages or befits. But, for ful- 
filling the other condition that was no detriment to the public, the word ‘public* 
may be given the widest interpretation [In re. Black Bolt and Nut AssodatMi 
Agreement (No. J) (/PdO) L.R.2RPSO)ialsoto9U3ha Sales Pvt. Ltd. (1977) d7 



Comp. Cos. 47! (MRTPC)]. Also, it is unnecessary to prove that the entire section of 
the public comprising of purchasers, etc., must be affected by the removal of 
the restriction ; it would be sufficient if it is shown that some sufficiently important 
section of the public comprising of purchasers, etc,, would be affected {In re. Net 
Book Agreement (No. I) {1962) L.R. 3 RP 246). 

It appears that the term 'specific’ signifies that the benefit must be something 
which is not only definable but is of special character [In re. Permanent Magnet 
Association's Agreement {No. 1) {i962) LR.3RP 119)]. The Court which is consi- 
dering the question of substantial benefits to the public must not deny the plea of 
sulMtantiality of the benefit only on the ground that the benefits are not quantifiable 
in preseati. The Court should consider the question of benefit tq. the public and 
the degree of substantiality not merely in relation to present quantity but also in 
relation to time and its probable effect on future quantity {In re. Finance Houses 
Association Ltd's Agreement {1965) LR 5 RP 366). In spite of the employment of 
the word ‘substantial’, the respondent need not quantify or indicate the proportion 
of the benefits. The Court has to proceed, while deciding the question of subs- 
tantiality, on either of the hypotheses, viz., (a) whether the public would continue 
to get the benefits in the case of the practice being allowed to continue ; (b) whether 
the public would lose the benefits in case the practice in discontinued {In re. Finance 
Houses Association Ltd 's Agreement, supra). If the discontinuance of the practice 
would deny the public only a mere inconvenience, the restriction cannot be justified 
under clause (b) {In re. Federation of British Carpet Manufacturer's Agreement (1959) 
LR 1 RP 472 ) ; 


(c) Countervailing Restriction : That the restriction is reasonably 
necessary to counter-act measures taken by any one person not party 
to the agreement with a view to preventing or restricting competition in 
or in relation to the trade or business in which the persons party there- 
to are engaged. 


It may be noticed that the emphasis is on the phrase “any one person’’ and 
the most crucial word is "one’’ in this phrase. Section 38 (2) explains the reference 
to “any one person" and this reference includes two or more persons being inter- 
connected undertakings or individuals carrying on business in partnership with each 
other. Ibis patently suggests that measures have to be taken by one person, and 
only in special circumstances, inter-connected undeitakings or partners in a business 
or to be treated as one person. Whether, in actual fact or by fiction of law, it is 
only one person that is to be taken in account {RRTA v. Usha Sales Pvt. Ltd. (1977) 
47 Comp. Cos. 472 (MRTPC). Thus, Section 38(1) (c) is concerned only with the 
defensive measures against a single monopolist. 


Clause (c) deals with a case where defensive measure is reasonably necessary 
against restrictive measures taken by any one person ; it would not, therefore, apply 
where t|ie action is taken by a group of persons in association. For instance, a 
res:bictive action by manufacturers to meet restrictive action by distributors would 
not be justified under this clause ; 



(d) Negotbitiiig fSdr tenna with a large ani^lier or prodiaecr : Hiat 
the restriction is reasonabiy necessary to enable the persons party to 
the agreement to negotiate fair terms for the supply of goods to, ca the 
acquisitioa of goods from, any bne person not pkr^ thereto who 
controls a preponderant part of the trade or business of acquiring or 
supplying such goods, or for the supply of goods to any person not 
party to the agreement and not carrying on such a trade or buriness 
who, either alone or in combination with any other such persons, 
controls a preponderant part of the market for such goods. 


This clause is in two parts. The first part deals with cases where the parties 
wish to maintain a restriction on the ground that they face a person who is him* 
self a trader controlling a preponderant part of the trade or business. The itali- 
cised word is of much importance and the Court has given some assistance in 
interpreting the same. In re. Water— Tube Boiler-makers’ Association Agreement 
(1939) LR 1 RP 285, it observed thus t "We do not propose to attempt any 
definition of the word ‘preponderant’ ; it seems to us that it must be a question 
of fact in all the circumstances of each particular case as to whether or not a 
particular purchaser can be so described”. In re. National Sulphuric Acid Associa- 
tions’ Agreement (1963) LR 4 RP 169, it was held that while the relative size of the 
part was important, it was not necessary that the respondents had to show that it 
exceeded 50%. It was a question of fact to be decided in the light of all relevant 
circumstances including the actual or potential power of the seller. Despite the 
present tense of the verb ‘control’, the Court should look to the future as well as 
the present, since a restriction may not be reasonably necessary if an existing pre- 
ponderance is likely to be short-lived. 


The second part of clause (d) grapples with a situation in which the acquirer 
of the goods, without being a trader of those goods, controls a preponderant part 
of the market for such goods. Even in such cases, a party can justify a restriction 
as being reasonably necessary in order to enable it to deal with a monopoly buyer 
or supplier trying to obtain unfair terms by virtue of his predominant or mono- 
polistic position. In Water Tube Boiler-makers’ (Supra) case the Court rejected the 
contention under this clause as not being reasonably necessary. In Nation^ Sulphuric 
Acid’s (Supra) case, the Court held that the expression "fair terms” should bo 
regarded as commercial terms on which an efiScient manufacturer can sell his goods 
at reasonable profit. In re Associated Transformer Manufacturers' Agreement (1961) 
LR 2 RP 295 at p. 342, it was held that whether or not there was a disposition 
on the part of the praponderant buyer to force unreasonable terms had an important 
bearing in invoking clause (d) ; 


(e) Advesae eflfect on Unemployment situation ; That, having 
to the conditions actually obtaining or reasonably foreseen at the 
of the application, the removal of the restriction would be likely tq 
have a serious and persistently adverse efiect on the general level of 
unemployment in an area, or in cases taken together, in wUch a 
substantial proportion of the trade, or industry to which the agreement 
relates is situated. 



for setting up the defence under this clause, it is not necessary to show that 
general level of unemployment will increase if the restriction is removed but it is 
also necessary to show that but for ihe restriction, the level of employment can* 
not be maintained. That is to say, other factors are not likely to supervene to 
ta^e care of the unemployment situation when the restriction is removed. The 
expression. *Tn area or in areas taken together” resembles the other expression, 
viz. "India or any substantial part thereof”, med in the MRTP Act. So far as 
clause (e) is concerned, it is enough to show that the level of employment where 
the trade or industry is located, would go down in a particular locality or area. 
[Note the use of the expression "particular locality” in Section 13(3)]. 

The word “likely” appearing in clause (e) may be held to mean : (a) that 
the event specified is more probaUe than the contrary ; or (b) that the removal of 
the restriction may be the cause of producing the specified effect ; 

(f) Substantial reduction in Export earnings ; That, having regard 
to the conditions actually abtaming or reasonably foreseen at the time 
of the application, the removal of the restriction would be likely to 
cause a reduction in the volume or earnings of the export business 
which is substantial either in relation to the whole export business of 
India or in relation to the whole (including export business) of the said 
trade or industry. 

If the respondent desires to set up the defence under this clause, he has to 
show that there would be a substantial reduction in export earnings. It is true 
that the word “substantial” has not been used as an adjective qualifying the noun 
“reduction”. But even theu, if the clause is read as a whole, it would indicate 
that the word “substantial” rci^eis to “reduction” and not to expoit business of 
India or of the business of the respondent. The reduction, referred to, may be in 
relation to the volume of exports or in relation to earnings from export. In as 
as the clause speak of earnings and not net earnings, the presumption is 
that earnings could be at their gross value, i,e., without taking into account the 
outgo in foreign exchange by way of "imported materials” which go into the 
fftirn ing s by way of exports [In re. Federation of British Carpet Manufactures* 
Asaociation {Supra)] | 

(g) Ancillaxy restriction ; That the restriction is reasonably required for. 
purposes m connection with the maintenance of any other restriction 
accepted by the parties, whether under the same agreement or under any 
other agreement between them, being a restriction which is found by 
the Commission not to be contrary to the public interest upon grounds 
other than those specified in this paragraph, or has been so found in 
previous proceedings before the Commission. 

Thus under this clause, the Commission has got to be satisfied that the 
restriction is reasonably necessary for maintaining any other restriction accepted by 
the parties, whidi has already been found by the Commission not to be contrary to 
public interest on the grounds other than those specified in this clause or bad been 
to found in previous proceedings before the Commission ; 

jUatrietiou not affecting Competition materiidly : That the 
' restriction does not directly or indirectly restrict or discourage competi* 



F tUm to Boy material degret in any nlevant trade m industry and k nOt 
likely to do so. 

This is a general clause that can justify an agreement if U can be shown that 
it does not diKourage competition, nor is likely to do so id fnture. it would 
permit to plead that restrictions contained in an agreement are not contrary to 
the public interest, as they do not restrict or discourage competition to any 
material degree. This clause is primarily designed to afford protection to harmless 
agreements. Unlike other gateways mentioned above which are concerned with toe 
positive effect on restrictions under inquiry, the gateway under this clause k 
concerned with the marginal, minimal or negligible effect of restriction itself ; 

(i) Restriction authorised by the Central Government | That sUch 
restriction has been expressly authorised and approved by the Central 
Government ; 

(j) Restriction necessitated by Defence consideration : That such 
restriction is necessary to meet the requirements of the defence of India 
or any part thereof : or for the security of the State ; or 

(k) Restriction in respect of essential goods and services : That the 
restriction is necessary to ensure the maintenance of supply of goods 
and services essential to the community. 

The clauses (i), (j) and (k) have been newly incorporated by the MRTP 
(Amendment) Act 1984, with a view to expanding the scope of exceptions which 
a party can plead in order that a particular restrictive trade practice may be 
permitted in public interest. 

In addition to being satisfied with any one or more of the above mentioned 
circumstances, the Commission has got to be further satisfied (in any such case) that 
the lestriction is not unreasonable having regard to the balance between those 
circumstances and any detriment to the public or to persons not parties to the 
agreement (being purchasers, consumers or users of goods produced or sold by such 
parties, or persons engaged or seeking to become engaged in trade or business of 
selling such goods or of producing or selling similar goods) resulting or likely to 
result from the operation of the restnetion. 

Sub-section (2) explains two sets of expression employed in Section 38. The 
first relates to the word “purchasers", ‘ consumers" and “users". It has been 
clarified that these words include persons purchasing, consuming or using for the 
purpose or in the course of trade or business or for public purposes. The second 
relates to the expression “any one persons". It has been clarified that this exprei* 
sion includes any two or more persons being inter connected undertaking or indi- 
viduals carrying oh business in partnership with each other. 


Special ciHiditione for avoidance of conditions for maintaing re>ario 
price : Under Section 39 (l), any term or condition of a tontract for the sale of 
goods by a person to a wholesaler or retailer or any agreement between a persmi 
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And a wholesaler or retailer relating to such sale shall be void in so fax as it 
purports to establish or provide for the establishment of minimum prices to be 
charged on the resale of goods in India. It may be noted that this provision is 
operative without prejudice to the provisions of this Act with respect to registration 
and to any of the powers of the Commission or of the Central Government under 
this Act. 

Section 39 (2) provides that no supplier of goods (whether directly or 
through any person or association of persons acting on his behalf) shall notify to 
dealers or otherwise publish on or in relation to any goods, a price stated or calcu* 
lated to be understood as the minimum price which may be charged on the resale of 
goods in India. Thus, this provision forbids the trade association from aiding in 
any way such a practice. Section 39( 3) extends this prohibition of resale price 
maintainance even to patended goods (including articles made by a patended pro- 
cess or made under any trade mark), though the proviso thereto slates that the 
validity of any term or condition of a license granted by the proprietor of a patent 
or trade mark or by a licensee or assignee of patent or trade mark which regulates 
the price of any patended article is not affected by the Section even though such 
regulation of price seeks to fix a minimum price at which the patended article may 
be sold by the proprietor, licensee or assignee. 

According to the Explanation to Section 39, the term “supplier”, occuring 
in this Section as welt as in Section 40, means a person who supplies goods to any 
person for the ultimate purpose of resale and includes a wholesaler. The term 
“dealer” includes a supplier and a retailer. Thus, significance of this Explanation 
is that the supplier is any one who sells for the purpose of resale ; and that dealer 
includes both the purchaser for resale and a supplier. 

It may be noted that Sections 39, 40 and 41 deal with RPM which is an 
important category of restrictive trade practice. Students will have recalled 
that Section 33 (1) (f) also makes a mention of RPM. A distinction has essentially 
to be made betwixt the scope of Section 33 (l)(f) and Section J9. The former 
makes an agreement for resale price maintenance (RPM) registrable and therefore 
does not necessarily hit the validity of the agreement as such. But the latter renders 
the agreement for RPM void. From a critical probe into these two provisions. 
[Section 33 (I) (f) and Section 39], it would seem that in case only the maximum 
price is fixed and the purchaser is given the option to charge lower price on resale, 
the agreement would not be required to be registered under Section 33 (l)(f). nor 
would such an agreement attract Section 39. But Section 33 (l)(f) would still 
attract the registrability in respect of an agreement which merely stipulates the 
maximum price without clearly stating that prices lower than the maximum price 
can be charged. The Legislature, by using the words italicised above, has ruled 
out the possibility of lower prices being charged merely by way of implication. 
Frima facie it may rather sound anomalous that whereas Section 39 specifically 
declares an agreement for RPM as void, such an agreement would still be registera- 
ble under Section 33(l)(f). However, this anomally the legislature has resolved by 
■o definiot the word “agreement” [vide Section 2 (a)] as to include— (a) agreements 
which arc enforceable at law (viz. contracts), and (b) agreements which are not 
enforceable at law (i.e. void). Therefore, it would seem t^t even a RPM coming 
vithia the purview of Section 39 would be covered by Section 33 (1X0* Besides, the 





0 |)entD 9 phrasei "without prejudice to the proidsionspfthe Act with reipeot to 
iratioB and to any of the powers of the Commission or of the Central Government 
under this Act” contained in Section 39, is intended to bring the provisions of 
Section 39 within the scope not only of Section 33 (l)(f) but also 6f the other provi^ 
sions of the Act relating to restrictive trade practice. 

In Section 39 (1), the words "purports to establish” have been used. The 
significant of these words is that a simple transaction providing for a minimum 
resale price cannot really be said to offend the provisions of Section 39 because 
there is no attempt to establish minimum resale prices for goods in India not' 
can the transaction be regarded as having provided for the establishment of such 
minimum resale prices. This view gains ground from the words employed by the 
legislature, namely "In so far as it [l.e., any term or condition of contract or agreement] 
purports to establish or provide for the establishment of minimum prices”. 

Prohibidoii of other sncaanrea for maintaining resale Prices i Section 
40 forbids the supplier from withholding supplies on the ground that the wholesaler 
or retailer has not abided by, or is not likely to abide by, the resale price conditions. 

Sub-section (2) provides that without prejudice to the provisions of this Act 
with respect to registration and to any of the powers of the Commission or of the 
Central Government under this Act, no supplier shall withhold supplies of any goods 
from any wholesaler or retailer who seeks to obtain them for resale in India on either 
of the grounds enunciated hereunder : 

(a) That the wholesaler or retailer has sold in India, at a price below resale 
price, those goods which he obtained directly or indirectly from tha t 
supplier, or that the wholesaler or retailer has supplied such goods 
directly or indirectly to a third party who had sold these goods at a 
price below sale price | 

(b) That wholesaler or retailer is likely, if the goods are supplied to. hip^M»> 
to sell them in India at a price below resale price or is likely to sup^' -'' 
the goods directly or indirectly to a third party who would be likely to 
sell them at a price below the resale price. 

It shall have been noticed that Section '39 renders a minimum-resale-price* 
maintenance agreement void and prohibits only the making of information agree*,/ 
ments as described in Section 39 (2). It is in the very nature of all restrictive tradi^- 
practices that some of the practices, e.g., refusal to sell, boycott, are designed to 
enforce some other restrictive trade practice. This is also true in the case of resale 
price maintenance. Consequently, Section 40 (1) specifically prohibits the restric- 
tive trade practife of the supplier who desires to withhold supplies to a wholesaler or 
retailer on the ground that a seller is selling or is likely to sell at a price below the 
minimum price cither directly or indirectly. Should the supplier withhold supplies to 
the dealer on the ground that the dealer had advertised the goods as being available 
at “cut prices”, the provisions of Section 40(1) would apply, because the Court 
has held in Comet Radiovision Services Ltd. v. Farewell Tandbery (1971) 
LR 7 RP 16, in like circumstances, that withholding of supplies on such 
ground would mean that the supplier is withholding supplies because he 
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•pprehcnds that the goods are likely to be sold at less than the nunlmUQi 
Sub-section (2), however, protects the supplier taking recourse to ‘ refbtol” it 
he can prove that the person to whom the goods are sold is likely to sell-them at a 
price Jpwer than the minimum resale price with the motiff of using the goods as toss 
fea/err (i.e., selling of goods not for profit-making but just for a tracting to the 
establishment customers who are likely to purchase other goods). Sub section (2) 
provides thus : "Nothing contained in sub-section (1) shall render it unlawful for 
a supplier to withhold supplies of goods from any wholesaler or retailer or to cause 
or procure another supplier to do so if he has reasonable cause to believe that the 
wholesaler or retailer (as the case may be) has been using as loss leaders any 
goods of the same or similar description whether obtained from that supplier or 
not. 


Thus whereas sub-section (1) enjoins that no supplier shall withhold sale of 
goods to such a dealer in order to pressurize him to follow the supplier-enforced 
resale price maintenance, sub-section (2) carves out an exception whereby it permits 
such withholding of sale by the supplier if the buyer’s intention in buying the goods 
is to use the goods merely as loss leaders. 

Explanation 11 to Section <10 defines loss leaders thus : '‘A wholesales or 
retailer is said to use goods as loss leaders when he resells -them otherwise than in a 
genuine seasonal or clearance sale not for the purpose of making any prone on the 
resale but for the purpose of attracting to the establishment at wtiicb the goods are 
sold customers likely to porchase other goods or otherwise for the purpose of 
advertising his business. 

Section 40(3) clarifies what is understood by refusal to sell. Accordingly, 
a supplier shall be deemed to be withholding s jpplies of goods from a dealer in the 
following circumstances : 

(a) if he refuses or fails to supply those goods to the order of the dealer ; 

(b) if he refuses to supply those goods to the dealer except at prices, or on 
prices, or on terms or conditions as to credit, discount or other 
matters which are less favourable than those at or on which he normally 
supplies tliose goods to other dealers carrying on busmess in similar 
circumstances ; or 

(c) treats a dealer, in spite of a contract with such dealer for the supply of 
goods, m a manner less favourable than that in which he normally 
treats other dealers in respect of time or methods of delivery or other 
matters arising m the performance of the contract. 

It may be noted that sub-section (3) clarifies that withholding means not 
only total withholding, but also partial withholding, i.e., not supplying all the 
goods ordered by the dealer, or meting out discriminatory treatment to such dealer. 
S^etimes, this withholding may be justified on the ground of not flooding the market 
tlm need lo ration out limited supplies, reduced production on account of increased 
eoats etc. Qaoses (b) and (c) above provide disci iminatory treatment /elating to the 
terma of the contract or in the performance of it. The Commission will have to go 
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vl^i^og are valid. 

Under Section 40(4), despite the fact t|iat the main motiVe f>f the supplier 
may be to withhold the supply to enfarce resale price maintenance, if the supplier 
has any other valid ground to withhold the supply, to enforce resale price maiii 5 
tenance. then be cannot be guilty of “withholding the supply". 

Explanation I to Section 40 defines “Re-sale price" in relation to late 
goods of any description. According to it, the expression means any price notifiedi 
to the dealer or otherwise published by or on be^lf of the supplier of the 900 ^ 
in question (whether lawfully or not) as the price or minimum price which is to be 
charged on, or is recommended as appropriate for a sale of that description or any 
price prescribed or purporting to be prescribed for that purpose by any contract or 
agreement between the wholesaler or retailer and any such supplier. 

The aforesaid definition of “resale price" should be applicable to both 
Sections 39 and 40. But as compared to Section 39, Section 40 has a mater 
operative force ; the definition of the aforesaid expression, as contained in S^on 
40 may serve the purpose of legislation. It is defined not only as what is notified to 
the dealer as the minimum price at which goods have to be sold but also as the 
recommended price for resale. It may also be noted that Section 40, like Seotion 
39, does not apply to resale of goods outside India. 

Power of Commission to exempt particular classes of goods Cram 
Sections 39 and 40 ; Section 41 empowers the Commission to pass an order 
exempting any class of goods from the operation of Sections 39 and 40. This power 
is exercisable when a reference is made to the Commisssion by the Director General 
or by any other person interested. 

It seems from the expression italicised above that a supplier of goods too 
may make an application, even though he himself may not be producing the whole 
of the goods belonging to any class. In a case like this, the Commission may hear 
the other suppliers pr^ucing the goods of that class and come to a decision before 
passing a final order. 

Three tests have been laid down by Section 41(1) so as to enable the Com- 
mission to satisfy itself that an order should be passed exempting any class of goods 
from the operation of Sections 39 and 40. All these three tests are projected towards 
the protection of the interests of the public as consumers or users of the goods of 
particular class These are : (a) that the quality of the goods available for sale or the 
varities of goods so available may not substantially suffer from reduction to the 
detriment of the public ; or (b) that the price at which the goods are sold by retail 
may not increase ^ jerally and in the long run to the detriment of the public ; or 
(c) that the necessary aftersale service which is at present being made available does 
not get substantially reduced to the detriment of the public. It is the applicant who 
is required to prove that any one or more of these tesU have been satisfied [h re. 
Joint Comdl ^ India Pharmaceutical Trade— ''Dinar's Law of Restrktiv* Trade, 
Practiced* {Taxmami) P. 5tf5J. 
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It it needless to say that It would be enough if one of the tbtee testi is 
satisfied. If we look back to the provisions of Section 38 (1) (b) wbicli is one of 
the gateways of escapes, we would find that all these tests are combined therein. 

It seems that for the purposes of any proceedings under Section 37, the 
Commission will have to satisfy itself not only about the fulfilment of the tests 
prescribed by Section 41 (I) [wWcA « el Aerwfje incorporated in Section 38(l)(b)], 
but also about the tailpiece, v/z.. the condition laid down as the further balancing 
condition in Section 38. But the Commission would not be required to follow 
the strict tests of Section 38 while passing an order exempting any class of goods 
from the operatians of Sections 39 and 4i\ However, if the Director General him- 
self makes a reference to the Commission under Section 4 1, it would be reasonable to 
assume that he would not insist upon fulfilling the conditions in regard to *'presump> 
tion as to public interest" contained in Section 38. However, in the event of the 
reference being made to the Commission by any other person interested, the Director 
General shall be entitled to be heard in the matter. He can definitely oppose the 
application and insist that both the conditions laid down in Section 38 must be 
fulfilled. 

Section 41(2) provides that on a reference under this Section in respect of 
goods of any class which have been the subject of proceedings before the Com- 
mission under Section 31, the Commission may treat as conclusive any evidence of 
fact made m those proceedings. 


Eskay Printers 20/5, West Patel Naga^TN^elhi/S, 000/Dec. 1984 (Reprint) 
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POWER TO OBTAIN 


f 


. '> ' ' V, . 


INFORMATION AND A1V01NT IfWSCfCMIl 


Ptfiver of Direeior to obtain informationi Section 42 empowers the Director 
Oeneral to obtain information. He may have '‘reasonabla eauie to btltete** 
anypeironisa party to an agreement subject to registration under Section 35 j 
if he so has he may give notice to that person (who is a party) requiring him 
within such time not less than 3J days, as may be specified in the notice, to notify 
to him whether he is a party to any such agreement and, if so. to finish to the 
Director General such particulars of the agreement as may be specified in the 
requisition [sub-section (1)]. 

It has been held by the House of Lords that the phrase quoted above 
imparts an objective test. It does not make the Director General a judge of the 

matter. The words are not ‘if he thinks ’ but ‘he has reasonable cause ’ 

i.e., in fact v. Baldwin (1964) AC 40]. The existence of such a reasonable 

ground known to the Director General is a ‘must’ before he can validly tender such 
notice ; It is for the judge to ascertain whether or not such a reasonable cause docs 
in fact exist. The Director General can act on the information received from the 
credible people and the like ; but if be seeks an order from the Court, he must 
place his information before the Court, in order that the Court can find out whether 
in fact there is reasonable cause to believe [Registrar v. W.H. Smith Ltd. LR 7 
RP 13i]. 


It may be noted that the MRTP Act provides for two alternative approaches 
in dealing with agreements which are liable to be registered but have not 
been registered namely— (i) to take recourse to the penal provisions as contained 
in Section 48 ; or (ii) to take recourse to the supplementary provisions pertaining 
to registrable agreement as< contained in Section 42(1) d scussed above. It will 
have been observed that prior to the invocation of the provisions of Section 42(1) 
the Director General should have reasonable cause to believe that : (a) there is 
an agreement within the meaning of Section 2 (a) ; (b) the agreement contains one 
or more of the restrictive trade practices set out in Section 33(1) ; and (c) the 
person upon whom the notice is proposed to be served is a party to the agree- 
ment. 


It may also be noted that while discussing the provisions of Section 42(1), a 
mention has been made of the words “pat ticulars ^ the agreement”. These words 
mean not only the names of the parties of the agreement but also the whole of the 
terms of the agreement inclusive of the particulars required to be furnished under 
Section 35. It is worth noting that Section 42(1) is limited to obtaining information 
relating to a registrable agreement but it cannot be invoked wiA a view to compel 
the party to register the agreement. 

Under Section 42(2), the Director General may give notice to any person by 
whom particulars are furnished under Section 35 in respect of any agreement or to 
any other person being a party to the agreement requiring him to fumith to the 
Director Oeneral such further documents or information in his possession or control 
n$ the Director Gkmeral may consider expedient for the purpose or in connec- 
tion with, the registration of the agreement. 

It may be noted that whereas Section 42(1) refers to an MKement not 
joed for reghftrtMon, Section 42(2) pertains to an aftemaat whtcli haieera filed for 









BUJftitfty TO wch wagreeOMJtt him ' TO fui’^ ett^» Wrtk^tti 

fo^ TO# purpow of or in cbanectintt iW^ rei^TOtron. ,flip aoTOsn^ 
Ser^re, can be issued only brfore and not after the fe« of regiitratioB « eonwyed 
to the person oojacerned. 

Saction 42(4) speaks of the powers Which the Conuniasion may exert^ 
when the Director General makes an application to it stating the pltticul^ ca^ 
forroder Section 42(1) or 42G) are not fimuihcd. Those potron ^ t ®?*' 
the Dwron. or as the case may he, the trad# assodancm (referred to In sab^on 
3) ffi will be dicnssed later) to furnish those partico^ to TO# Director <^«al 


within such time as may be specified in the order ; or (b) to authorise the Directo 

Wieruun Sm antr ilrsfViirnmft^ rts* inform A eih ftlA 



the Comnussion — . , , 

rMtraininB wholly or partly the parties to the agreement from acting on such 
aSSement from making aoy other agreement to the like effect The Commission 
mart satisfy itself about the validity of the notice issued by the Director General 

Sore oawL an order under sub-section (4) [degirtrur y. W.H. Smith Ltd. LR7 

RP 1221. Further, while passing an order rcfened to m (c) a^ve (i e.. the ttod 
alternat vc) mens rea (ie. guilty mind) is r^uircd to be established. Or^ them 
twTSemems (i.e. valid issuance of the notice and mew / m) the ^mmission H 
c«ti«fied about it need not go into the question of public interest before passing 
?ch an o?dcr Thus, the ordf r envisaged by Section 42(4) is on a different footing 
from?L onS conte^ under Section 37(1). But S^ion 42(4) does not app«r 
to empower the Commission to direct the party to file the concerned agreement foe 
registration. 

Asieaards the expression “^reemeut to the like effect'* emidoyed in the 

third alternative in (c) above, what is to belwkcd into and diciTOd is whether the 

new agreement according to the language and its terms, will seek to <to or ^xnre 
the same things as those which the old agieentent. if operative wo^d have Ame or 
achieved lln re. Black Bolt Nuts Association s Agreement LR5RP43\, Thia case 
waTfollowed in In re. Associated Transformer Manufacturers' Agrament (1970) LR 7 
RP 203 where it was held that parties to the agreement and method of fixing pncea 
under the new agreement not being the same as in the old agreement, the new 
agreement was not ‘‘to the like effect” as the new one. 

Power to call for information: The Central Ooven^t ise^we^^ 
Section 43 to call upon the owner of any underttking to furniTO irforiMtion ^ 
means of a general order or by means of a special or*r. The Central Oorommtot 
iBfty caII for such inforniAttoii as concern the Acti^ties CArned on by the 
taking, the oonnootiotf between it and any other undertaking iiidttdiiifia<*c^ 
information relating to its organisation, biuiness, wst of production 
practice or management, as may be presenbed. All such informbon is ^led for 
to enable the Central Government to carry ont the purposes of TOte Act. 

, kji 

The Central Oovemment has framed the MRTP anforma^) RideslJTI 

in putiuMc* Seclkm 43* These mtes^ woce amenoedg enable ttie Cest^ 


s r 







Oovemowat to !muc * **®***2.®^« t i i »-*i 4 w 
MvenS the schedule to these rules. The ^eduk to 
Si bem adopted by the MRTP Rules, 1970 as the P^kM 
cation may be made under Section 26(3) for eaacdMIoB of 

taking [vide rule 9A (2), MRTP Roles, 1970], , 

Powir to appoint inspectors i Section 44 empowers the Centra Ooverament 
to aoDoint inspectors. It can caercise this power, if it is (H* the ^iaicMi that there 
are drcumstanccs which suggest that an undertaking is indulging m any monopolis- 
tic or restrictive, or unfair, trade practice or is, in any way, trying to acquire any 
control over any dominant or inter-connected undertaking. For tbewirpr^the 
Government may appoint one or more inspectors to make an investigation 
S;‘£SroTthe unSeSJking Kb-secton (1)] The l^TP 

provisions in respect of inipwtion and Arf 

videsthat the provisions of Sections 240 and 240A of the ComimniMA^ 1956 
would apply in the matter of production of documents, evidence and seizure of 
documents by inspectors. 


OFFENCES AND PENALTIES 

Penalty for the contravention of Section 21 ; By virtue of Section 45 (as 
amended by the 1984 Amendment Act), if any person contravenes the provisions of 
Section 21 or any order made thereunder, then he shall be punishable with impnon- 
ment for a term which may extend to S years, or with fine extending upto Rs. 1 
lakh, or with both. 

The contravention may result from i (i) the fact that an undertaking which 
is required to make an application under Section 21 has not made the application 
or (li) the failure to comply with the conditions that may be laid down in the order 
passed by the Central Government under Section 21. The person may also be 
penalised for not securing the Central Government’s approval (ot modification of 
scheme of finance as necessitated by Section 21(3Xd). But it is necessary to show 
that it is within the power of the owner of the undertaking to fulfil the conditions 
in order to succeed in the prosecution on this ground. Rules of natural justice 
would require that the person should be informed of the conditions subject to which 
proposal is likely to be approved before a breach of condition may be made ibe 
basis of a successful prosecution. The limitation provisions against prosecotion 
as provided in Section 468(2) of the Code of Criminical Procesure would not 
apply. 


. Penalty for contravention of Section 22 or 23 or 24 or 27 1 Section 46 
pmvides thm if a person coatravenes the provisions of any of these Sections, he 
shall be punishable with imprisonment for a term extending to 5 years, or with fine 
extending to Rs. I Jakb, or with both ; and where the offence is a continuing one. 
with a further fine extendiug to Rs. 1,00) for every day, after the first, during which 
BBCh contravmition continues. 

Penalty for contravention of Section 25 : Undm Section 47, if a person 
witbom any reasonable execusc the provisions of Section 25, he shall 
' Pik^able withrfine extending to Rs. 5,> 0.i, and where the t^fence is oontinning 
^ with arartto fine extending to Rs. 500 for eveiy day, a^ the first, during 
which tttdi contravention continues. 




Ifnqr person &nt, without any reawnabie execuse, to regigter an agren- 
nieatwhii^ ia suhiact to regiatratitMi under this Act, he shall be pomsbahle with 
imprisoniaott Sot a term extendi^ to 2 years, or with fine extending npto Jli. 3,000, 
or with h0& : Whm the offence is a oontinuiag one, he is pnnuhabhi with a further 
fine extendhig to Rs. 500 for every day, after the first, during which such failure 
continues [snb^tioii (1)]. 

It the owner of an undertaking (to which Part A of Chapter III applies) 
fails, without any reasonable execuse, to make an application under Section 26 for 
registration of the undertakbg to wtdch that part applies then the following conse* 
quenoes will ensue t 

(a) Where the undertaking is owned by a company— (i) the company shall 
be punishable with hoe extending to Rs. lOUO and if the oifence » a 
continuing one, it may be punisbaOle with a furiher fine extending to 
Rs. 50 per day ; and (ii) every oflker of the company in default sb^ 
be punishable with imprisonment for a term extending to 2 yean or 
With fine extending to Rs. 2,000, or with both, and where the oifence 
is a codtinning one, he shall be liable to a further fine extending upto 
Rs. SO per day during the continuance of the contravention. 

(b) Where the undertaking is owned by a firm every partner of that firm 
or where the undertaking is not owned either by a company or by a 
firm, every penon who owns or controls tbe undertaking, shall be 
punishable with imprisonment for a term extending to 2 years or with 
fine extending to Rs. 2,000, or with both ; where tbe offence is a conti- 
nuing one, such a defaulter will be punishable with a Inrther fine upto 
Rs. SO per day during the continuance of the contravention [sub- 
section (2)]. 

Penalty for contravention of order made under Section 27B or for possession 
of property sold to any person under Section 27 B [Section 48jt] : Any person or body 
corporate shall be punisnable with imprisonment for a term whi^ may extoaclite 
2 yean and also with a fine which may extend to Rs. 10,000 in the foHowW 
circumstances j 

(a) If he/it, being required by any order of the Central Ooverament meb: 
tioned in S^ion 27B (1) to effect disinvestment of any shares or sale 
of the whole or apy part of any undertaking (s) by any met^d men* 
Uoned in that sub-section omits or fhils to do so ; or 

(b) If he/it, having in hisfits possession, custody or ctmtfdi >aay pronnty 

car Of any part thetwff' whiA have beau sold to any personi&a. 
Roniiiiei) in inusaiBce of an mder of the Cewtial QovanuMrit 



fiieotion in Section 27B(1), wrottgfeHy tviJUioldi laeli 

or any pert thereof from inch putcheser I or 

fct If he/it. wronifolly obtains possessioo any patiperty, as»Ml tor 
anv oart thereof or retains th^, which have been loM in pwei^Bce 
of anordcr of the Central Government referred t6 in Section 27B(I) J 
or 

fd) If be/it withholds or fails to furnish to the purchaser, any docmneats 

' ^ in his/its possession, custody or control relating to the property, or 
any part or assets thereof, which have been sold in pursuance c$ the 
Central Government’s order mentioned in Section 27B(1} ; oir 

(e) If hc/it fails to deliver to the purchaser the properly, or any part 

'' or assets thereof which have been sold in pursuance of an order of 

the Central Government mentioned in Section 27B ( 1) or any books 
of account, registers and other documents in his/ils possession, 
custody, or control relating to such property, or any part or assets 
thereof ; or 

(f) If he/it wrongfully removes or destroys properties or assets which 
have been sold in pursuance of an order of the Central Government 
referred to in Section 27B(1) ; or 

(g) If be/it prefers any claim, in relation to the property, or any part or 
assets thereof which have been sold in pursuance of an order of the 
Central Government referred to in Section 27B(1), which hc/it knows, 
or has reason to believe, to be false or grossly inaccurate. 

Penalty for acquisition or transfer of shares in contravention of Section 27B, 
30B, 30C, SOD or 30E [Section 48B] : Section 48B deals with penalty for contra- 
vention of the provisions of Chapter IIIA of the Act and also with contravention of 
any direction freezing the voting rights under Section 27B. 

Any person who acquires any share in contravention of the provisions of 
Section 30B shall be punishable with imprisonment for a term extending to 3 years 
or with fine extending to Rs. 5,000, or with both, [sub-section (])]. 

Everybody corporate which makes any transfer of shares without giving 
any intimation as required by Section 30C, shall be punishable with fine extending 
iqrto Rs. 5, COO. Where the contravention of Section 30C has been made by a 
company, every oflBcer thereof who is in default shall be punishable with imprison- 
snent for a term which may extend to 3 years or with fine extending to Rs. 5,000 
eit with both [sub-section (2) (a) and (b)]. 

Every body ctvporate which makes any transfer of shares in contravention 
itf the provisions of Section 30D shall be punishable with fine which may extend 
to 5,000 Where the conravention of Section SOD has been made by a company, 
theredf who ia in default shall bo punishable with Imprisonment for a 
to 3 yean, or with fine extending to Rs. 5,00a m With both [sub- 
fpe^^(a)8nd(b}}. ^ 
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by Ithe Cttiuii;i 09 «((iitt^^ 
sbiiti madein coatraveotionofai^diftctidii made by ihe Centtal (^verma^ 
uodariSMHdtMi 30Bi or wbo«x«rwc« votiog. cigbt ^ mapcdt of^fi^ Jbareaiii 
coatMMbiiti^or My order ofOeaualiOoveroiiicftradfiHzcdto in j5^oo27JB(l^^fr. i 
in oMlcftveBtiQa of aoy direction ffutde by: tbe Central QovetMaeDt imoer- 
30B. ehaU be poaiihable with imprisonmeat for n term which rnhy ex^d to 5 yeun , 
aod shall also be liable to fine [sub*section (4) (a)). 


If t company gives effect to any voting right or other right cxerdted in 
relation to any share held in contravention of an order of tbe Central Ooverament 
referred to in Section 27B (1) or in relation to any share acquired in contravention 
of the provisions of Section 30C or which gives effect to any voting right in 
contravention of any direction made by the Central Government under Se^on 30B» 
the company shall be punishable with fine extending to Rs. 5,000 and every ofiteer 
of the company who is in default shall be pnnuhable with imprisonment for a term 
extending up to 3 years, or with fine extending to Rs. 5,000, or with both [sub* 
section (4) (b)]. 


Penalty for contravention of order made by Commission reiating to usr^fC 
trade practices (Section 48C) : If any person contravenes any order made by Ihe 
Commiuion under Section 36D, he shall be punishable with imprisonment for a 
term extending upto 3 years, or with fine extending to Rs. 10,000, or with both. 


It may be noted that the prosecution under Section 48C may indude a 
prosecution for violation of Section 13. 

Penalty for offences in relation to furnishing of Information (Section 49) : ' 
If any person fails, without any reasonable execuse, to produce any bot^s or papers, 
or to furnish any information, required by the Director General under Section 11, 
or to furnish any notice duly given to him under Section 42, he shall be punisbaUe 
with imprisonment for a term extending upto 3 months, or with fine extending upto 
Rs. 2,000, or with both : if the offence is a continuing one, he shall be punishaide 
with a futher fine extending to Rs. 100 per day during such continuance 
[sub-sebtion (1)]. 

If any person, who furnishes or is required any particulars, documents or 
any information }— 

(a) makes a statement or furnidies any document which he knows or has 
reason to believe to be false in any material particular, or 

(b) onuts to state any material fact knowing it to be material, or 

(c) wilfhlly alters, suppresses or destroys any document which is reqnind 
to be furnished as aforesaid, he shall be punishable with iinprismimcnK 
for a term Extending upto 6 months, or with fine extending upto Rs. 
Rfc 5,000, or with both (sathsection (2) ]. 

Pentdtyfor offenus in redatbm to order under the Act (Section 5Q ) : A pmnmi 
who is deemed, ittnder Section 13, to be guilty of an offence undef tiiis Act shall be 
pnisfaable Hitb iaal^isenfflent fort tem wMikasay extend to <»e year,.or;«iili 
one whkli nu^ extern to Re. 3,000, or bdtb both i in the event bi^ • 



m. 


If a person contravenes, withont an; reasonable «ciMe« an; (»4er antte 

by the Cratral Government undcnSection 31, or any or<ler made hj tto CSotmaie* 

aion nnder Section 37, he shall be panishable with imprisonment for a 
ifiwH Qot less than ; 

(a) in the case of the first offence, six months bat not more than two 
years j and 

(b) in the case of any second or subseqnent offence in relating to ffie 
goods or services in respect of which the first offence was oommitted, 
two years but not more than five years. 

In either of these two cases, if the contravention is a continuing one. he shall 
also be punishable with fine extending to Rs. 500 for ev^ day during which such 
contravention continues. However, the Court may, if it is satisfied that the 
circumstances of any case so require, impose a sentence of imprisonment for a term 
lesser than the minimum term specified above [sub-section (2) and the proviso 
thereto ]. 

If any person carries on any trade practice which is prohibited by this 
Act, then he shall be punishable with imprisonment for a term extending to six 
months, or with fine extending to Rs. 500, or with both ; where the offence is a 
continuing one, he shall be punishable with a further fine extending to Rs. 500 per 
day during which such contravention continues. 

Penalty for offences in relation to resale price maintenance (Section 51) : If 
a person contravenes the provisions of Section 39 or Section 40, he shall be punish- 
able with imprisonment for a term which may extend to three months or with fine 
which may extend to Rs. 5300, or with both. 

Penalty for wrongful disclosure of Information (Section 52 ) : If a person 
disposes an information in contravention of section (0, he shall be inmishable with 
imprisoiunent for a term which may extend to six months, or with fine which may 
extend to Rs. 500, or with both. 

It tosy be noted that where the discloure of information is required to be 
made in pursuance of the MRTP (Information) Rules f^s ina^ed by the 
Attumdtoeot Act of 1984 with effect from 1.8.1984), there would be no penalty under 
Section 52 because Section 60 has made it clear that the restriction on disdosure is 
otherwise than in oompliancc with or for the purposes of the Act. There are further 
cxceptioiis to the provisions for penalty for wrongful diiclosure made io Section 
(52; these are listed in Section 60 (2). 

Penalty for contravention of any condition or restriction, etc. (SectUm 52A ) : 
u any person contravenn, without any reasonable exense, any condition or 
fimtridion s«hj^ to which any approval, sanction, direction ornemption in 

to any mafter has been accorded, given, made or granted under this Act, 
M 4»n m pnoidiaUe with ffne which may extend to Ri. 5,000; if tlw coatipvsn- 


Motioning one, he Aall be pnnisbaWe wiA a foithm 
per day during the continuance 
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CeUHn^ O^venuMAt «r tbeCopnaMoB Pttnet ' thi iPMUdant dT AMPr 
S2j|. It «6^ tint it is itt tii^km t» die peaelties prof idsd lUUto SeetkMtt 4S^)«^ > 
47, 48 Bead 50. , > ^ 


^uJtyJw makUigfalte statement in t^Ucatian, retunt, me. {Sedlait 5^ | 
An appUcstios, retam report, cwtPcate, l^ooe tibeet, pioi|M>etiis. itafcinieit :l 
or otaer doaiiiKiit may have to be made, sobmitted, famished or produced for the , 
purposes of any provision of the Act. If in any su^ document ny person maltes 
a statement whkfa is fdse in any material particular, knowing it to be fillld" 
or which omits to state any material fact, knowing it to be material, tbea be » 
shaU be puaishable with imprisonment fcv a term extending to two years and slinB 
also be liable to fine. 


Offencesby companies {Section 5S)‘. Where an offence under this Act W 
been committed 1^ a company, every person who at the time of the commHssent 
of the ofience, or incharge of, and was responsible to, the company for the cmidiict 
of the bosiness of the company, as well as the company, be deemed to be 
guilty of the offence end shall be liable to be proceed^ against and pt^faed'^ 
accordingly. However, this particular provisioB shall not ren<ter any som pessost 
liable to any punishment if he proves that the offence was commit!^ without his 
knowledge or that he had exercised all due diligence to prevent the cmnmissionof 
such offence (8ub>section (1) and the proviso thereto). 


Notwithstanding anything contained in 8ub*secdon (1), where an offence 
under this Act has been committed by a company and it is proved ttot the offence 
has been committed with the consent or connivance of, or is attributable to a^ 
neglect on the part of any director, manager, secretary or other officers of ffie 
company, such director, manager, seo^etary or other officer shall also be deemed 
to be gnilty of that offence and shall be liabte to be proceeded against ai^ 
punished accordingly (tub*section (2)]. 


The Explanation to Section 53 gives a special definition of *compaiiy* for 
the purposes of prosecution. Thus, a firm or other association of inffividui^ oms 
be proceeded against as if it were a company. Similarly, a partner of a firm can 
be proceeded against as if he were a director. 


MISCELLANEOUS 

Power of Central Government to impose conditions, limitations and restric&m 
on approvals, etc. gfyen under the Act (^tion 5f) : Under subjection (Ij, ^ 
Oovermnent is empowered to impose conditions, limitations or lestrimieBa 'wIMs 
granting approval, sanction, permscion. confirmation, or recogi^n or whffe gbUbf 
any direction or issuing any order or while granting any esemiMion in lefadloi Sb' 
any matter coming before it for conrideiation. ^ 

the Central Ooveinment shall have the power to modify imy edhcmjf jol 



Amiumi fn it mdcf tbtt Act ! tnci) a maniwr u it it |ifb*' ' 

HCtioa (2)1. ' ' ' ,i . j 1\'' 

If any condition, limitation or restrictimn or any teimaof aachemaol finance 
aa modiiM, is contravened, then the Central Government nmy tewiiid <» swUh- v- 
draw the approval, sanction, permission, confirmation, teeopution, direction, Older . 
cw exemption made or granted by it (sub*8ection (3)]. 

It may be noted that the provisions of Section 54 are similar tQ those as 
contained in Section 637A of the Companies Act, 1956. 

Appeals (Section 55 ) : Any person aggrieved by any decision on any question 
referred to in clause (a), clause (b) or clause (c) of Section 2A, or any order made by 
the Antral Government under Chapter 111 or Chapter ly, or, as the case may be, 
the Commission under Section 1 3 or Section 36D or Section 37 may, within 60 days 
from the date of the order, prefer an apptal to the Supreme Court on one or 
more of the grounds specified in Section 100 of the Code of Civil Proce« 
dure, 1908. 

The order against which appeal may be made, as far as the Central 
Government’s orders are concerned, relates not only to the orders as be initi* 
ally passed under Chapter 111 or Chapter IV which are the only CbajpterS undw 
wlU(^ the Central Government is empowered to pass orders but also includes the 
orderthatmay be passed by the Central Government under Section 54, for the 
coders passed under Section 54 are not independent orders emanating from the 
original powers vested in the Central Government under these two Chapters. 
Appeal is also provided against decisions under Section 2A on questions relating 
to "group”, 'same management’ and 'inter-connected undertakings’. Similarly, the 
other sections under which the Commission is entitled to pass orders are Sections 
13, 36D and 37 referred to in this Section There is surprisingly no reference to 
{Section 41 under which the Commission is entitled to pass an order directing that 
goodsof any class shall be exempt from the operation of Sections 39 and 40. It is 
quite possible to visualise a number of parties including those producing the same 
class of goods who may be aggrieved by an order of exemption granted by the 
Commission under Section 41. It is to be noted that no appeal is provided against 
orders under Section 12A or Section 12B unless such orders are found in accor- 
dance with the provisions of Section 13. Nerthcr is any appeal provided against 
orders passed under Chapter IlIA of the Act. 

JurisSetion of Courts to try offences (Section 5(f): Only the Session Court 
and above shall try any offence under this Act. in other words, no Court inferior 
to that of a Court of Session can try any such offence. 


4., CogtAiemee of tfffences (Section 57): No Court shall take cognizance of 
OBy efieiice punishable under this Act, except on a report in writing of the facts 
fMWlMiitiBi such offence made by a person who is a public servant as defined in 
21 of Indian Benal Code. I860. 


Section 58 bas been omitted by the 1984. Amendment Act with effect 
' .-ItOlB 1.91984. 
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m ^ >s^atm>sauk ' 

ittlMiM* mavls^tLpmtm ltt4ii&6otit«ci CoM^ni^ 

lOuffl him «&« or be wed s|*iiut bim i«, <«»y ^vil or oHmimil {Wooeedlii 
except a proiecation Ibr giving false evidenca bj^ lacti atatemnia. Aeootdhii^li 
general rdle, any statement or evidence given before a Court by any petKHi cain m 
vmd agiinst him in any other proceeding by way of admittibn or esttmqid, tmdier 
certain oiitumstanees, as provided in the E^denee Act. Bowever, Section 59 ihakea 
an exception to this rule of evidence by giving a protection to the poaonl giiM 
evidence before the Commission. However, the protection will not be availiihle « 
the statement or evidence is given voluntarily or in circumstances where it is m>t , 
relevant to the 8object<inatter of the inquiry. 


RestHction on dtseloaure of tnfemattcin (Section 60) : No information reilatbtg 
to any undertaking, being an information which has been obtained by or on 
behalf of the Commission for the purposes of Act shall withoot the pmviQiii 
permission in writing of the owner for the time being of the undertaking, be 
disclosed otherwise than in complance with or for tto purposes of this Act 
[sub-section (1)]. < 

Nothing contained in sub-section (1) shall apply to a disdosure of al| 
information made for the purpose of any legal proceeding pursuant to this AQt or 
of any criminal proceeding which may be t^en, whether pursuant to this Act ^ 
otherwise, or for the purposes of any report relating to any such piocee^g [snb* 
section (2)]. 


The provisions of sub-section (2) relating to disclosure of infonnatimi 
shall not extend to the disclosure of the source of such information, except when 
the disclosure of such source is required by any Court, tribunal or other authority 
[sub-section (3)]. 

Power of the Central Government to require the CommiasUm to submit a report 
(Section 61) : The Central Government may at any time require the ComnUsnOh 
to submit to it a report on the general effect on the pubhc interest of such trade 
practice as, in the opinion of that Government, either constitute or contribute to 
monopolistic or restrictive or unfairtrade practices or concentration of ecoaoorie 
power to the common detriment. 

It may be noted that the scope of reference under Section 61 is wider than 
the references that may be made under Section 10 or under Section 31 or under 
Section 36B. However, the report submitted by the Commission wUl sbo have • 
general import and may not cover the specific case of any particular peisont'br 
undertaking. This is also the only section which empowers the Central Oovemnwiit 
to make a reference in the matter of concentration of economic power. 

Reports of the Commission to be placed before Parliament (Section 62) t 
The Central Government shall cause to be laid before both Houses of PariiaiMi^ 
an annual report, and every report which may be submitted to it by the CoaMtpeipiea 
from time to time, pertaining to the execution of the provisions of this AbL 

Mmbartf atoit to ba PubUe omisMt {SectUm 63). Bveiy member of lib 


the Director GenereJ, and every m^bw of rt«ff of the 
Director General, jball be deemed, while acting OT pnifWtii* lo tat to 
^ua^ of the provisions of this Act. to be public setvaata within the tncAntoS 
rfSecdon 21 ofthe Indian Penal Code, 1860. . ^ 


It may be noted that Section 63 is also relevant in the context of taking 

ooanirance of offences under Section 57 and in the contort of Section 64 dealing 

vrith action taken in good faith by the Coniniission and its xnembera, officers and 
servants. 


Protection of action taken in good faith (Section 64 ) : No suit, prosecu- 
tion or other legal proceedings shall lie against the Commission or any member, 
officer or servants of the Commission, the Director General or any member of the 
stafif of the Director General in respect of anything which is in good faith done or 
intended to be done under this Act [sub-section (1)]. 

No suit shall be maintainable in any Civil Court against the Central 
Government or any officer or employee of that Government for any damage caused 
by anything done under, or in pursuance of any provisions of, this Act [sub-section 
(2)], In other words this provision bars the maintainability of any suit in any 
Qvil Court against the said entity. Despite this provisions a suit may be filed 
wl^e it can be proved that any particular officer or employee had acted mala 
fide and from personal motives. The protection is available only when the act is 
done purely in discharge of official duties and without any prejudice or motivation 
for causing damage. Again, the protection is available in respect of an act done 
under or in pursuance of any provision of the act ; therefore, any act which is with- 
out jurisdiction will not give protection. 


Inspection of, and extracts from, the register (Section 65 ) : The register 
other than the special section, shall be open to public inspection during such hours 
and subject to such payment of fees, not exceeding Rs. 25, as may be prescribed 
{sub-section (1)]. 


Any person may upon the payment of such fee. not exceeding Re. one 
fw every 100 words, as may be prescribed, require the Director General to supply 
to him a copy of. or extract from, any particulars entered or filed in the register 
other than the special section, certified by the Director General to be a true copy 
or extract [sub-section (2)]. 

A copy of, or extract from, any document entered or filed on the register 
OUtified untto the hand of the Director General or any ofiker authorised to act in 
tois b^alf shall, in all legal proceedings, be admissible in evidence as of r equiti 
vttoffity with the original [sub-section (3)]. . 

Power to mdee regulations (Section 66): The Commission mojy, by noti- 
floatom. make regulation^ for the efficient performance of its functioos under ttos 
Aot |iub-sectioii (i)]. 

In particular, and without prejudice to the generality of the foregoing 
providon^ aucii v^slatioins may provide for idl or any too following 
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persons appobted by tbe Commi 
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(s^ tlw condition of savioej^«s«^ov^by lbeCeoif»1^0omidMWt«i^ 


(b) tbe issue of tbe processes to OovernmeDt rad to other peisofis awl 
tbe Wanner b which they may be served ! 

(c) the manner b which the special section of die register shall be waaiil^, 
tmned and the particubrs to be entered or filed then^ ; 


(d) this cbuse has been deleted by the Amendment Act of 1984 and d^ed 
bstead to Section 61 as danse (ca) of tnb>secfion (2) of that section ; 


(e) the payment of costs of any proceedings before the Commisdmi by dm 
parties concerned and tbe general proc^nre andecwdnot oftfaebndOM 
of the Commission ; 


(f) any other matter for which regulations are reqniied to be, or may be, 
made under this Act [sub-section (2)]. 


The Central Government shall cause ev^ regnlation made 1^ die Gras* 
mission to be laid, as soon as may be after it is made, before each House of 
Parliament, while it is in session, for a total period of 30 days which may be 
comprised in one session or two or more successive sessions, and if, before the 
expiry of tbe session immediately followmg the session or the successive sesakma 
aforesaid, both Houses of Parlbment agree in makiog any modificaticn btha 
regulation, or both Houses agree that the regulation sbrald not be made, tlmn the 
regulation shall thereafter have effect only m such modified form or be of no effect, 
as the case may be— so, however, that any such modification or annulmrat shall be 
without prejudice to the validity of anything previously done under the regnhU^ 
[sub-section (3)]. 


Prior to the Amendment Act of 1984 the Commission was neither required 
to notify tbe rules in the Official Gazette nor were the regulations framed by it 
required to be laid before both Houses of Parliament. Tbe Amendment Act 1984 
now requires the Commission to notify the regulations in the Offidal Gazette. By an 
amendmrat made to Section 66 by the Delegated Legislation Provisions (Amend- 
ment) Act, 1983, which came into force from March IS, 1984. The proviakmi of 
Sections 66 have nbs< been brought at par with those of Sectira 67 which, it will be 
found later, requires the Central Government to lay before Parliament the regulatiowi 
framed and notified by the Commission. The Commission had earlier framed the 
MRTPC Regulations, 1971 and the Restrictive Trade Practices (Enquiry) Regidi- 
tioos, 1970 1 thWb were later replaced by th^ MRPTC Regulations^ 1974. Ai^ tbn 
coming fsto force of the Amendment Act 1984. Umbe regifiations have now bw 
amende by the MRPTC (Amendment) R^iulatkms 1984. 



PoiVtt to ntdkt fults (^Section 67) i It Bi#y b® 

diis Secti^i* in addition to the power bestowed specifically oB the OWtriiabwr^ 
meat by any other section of the Act. Thw, wherever the word ‘preicribeif 
occurs in any section of the Act, the Central GovernmeBt may fmttie nries under 
that Section. 


The general power to frame rules is derived from sub-section (!) which 
states that the Central Government may by notification, make rules to carry out the 
purposes of this Act. 


In particular, and without prejudice to the generality of the foregoing power, 
such rules may provide for all or any of the following matters, namely 

(a) the form and manner in which notices may be given or applications 
may be made to it under this Act and the fees payable therefor ; 

(as) the form in which an application shall be made to the Central 
Government under Section 23 for the approval of any scheme of merger 
or amalgamatton of an undertaking with any other undertaking ; 

(b) the particulars to be furnished under this Act and the form and manner 
in which and the intervals within which they may be furnished | 

(ba) the particulars which may be required to specified in any intimation 
to the Central Government with regard to transfer of shares ; 

(c) the conditions of service of the members of the Commission and (he 
Director General ; 

(ca) the duties and functions of the Director General ; 

(d) the places and the manner in which the register shall be nuuntained and 
the particulars to be entered therein ; 

(da) the manner in which every authenticated copy of any order made by 
the Commission in respect of any restrictive, or unfair, trade practice 
shall be recorded ; 

(c) the fees payable for inspection of register and for obtaining certified of 
particulars from the register ; 

(f) the travelling and other expenses payable to persons by the Com* 
mission to ajqiear before it ; 


(f) the criterion to be adopted for detennininig the circumstances in which 
tbe conditions or matters enumerated In Sections 23 itsd 25 shall 
be coosidered to must ; 



iBittff wMeli li vM^nd to t>e» or 

Kctkm(2)]. 

It is true that sah*8ection (2) mentions a few specific iiai^era lela^g to 
which the rules may he framed by the Central Government. It may, however, be 
noted that the rules framed by the Central Government need niether confined to 
these specific matters nor do these clauses restrict or limit in any way the scope of the 
rules that may be framed by the Central Government in this behalf. The Centra] 
Government have so far framed the MRTP Rules, 1970, the MRTP (Iidbimaiion) 
Rules, 1971, the MRTP (Classification of Goods), Rules 1971 and the MRTPO' 
(conditions of ^rvice of Chairman and Members) Rules, 1970. In addition, the 
Central Government have framed the MRTPC (Recrnitment of Members of Stafi) 
Rules 1974. The MRTP Rules, 1970 aud the MRTP (Information) Rules 1971 
have now been amended, after the coming into force of the Amendment Act 1984, 
respectively by the MRTP (Amendment) Rules, 1984 and the MRTP (Information) 
(Amendment) Rules, 1984. 

One of the important amendments made by the Amendment Act, 1984 is the 
bestowal of power on the Central Government to lay down the duties and functions 
of the Director General [referred to in clause (ca) above]. As has been mentioned 
earlier that this power was conferred on the Commissiou Section 66 .That provision 
has been deleted from and had been shifted to Section 67. It appears that 
this amendment is in line with the status of the Director General which is supposed 
to be independent of the Commission. The office of the Director General is a atatu* 
tory office and he already enjoys certain independent powers under the provisiona 
of the Act. He is also an appointee of the Central Government. But his functions 
are inseparable from certain functions of the Commission. Therefore, it is un^r- 
standable that the Regulations '-now framed by the Commission also gives oeitain 
powers and provides for certain duties of the Director General. 

Every rule made by the Ontral Government under this Act shall be laid, as 
soon as may be after it is made before each House of Parliament while it is in 
session for a total period of 30 days which may be comprised in one session or in 
two or more successive sessions ; and if, before the expiry of the session immediately 
following the session or the successive sessions aforesaid both Houses of Parliament 
agree in making any modification in the rule or both House agree that the rule 
should not be made, then the rules shall thereafter have effect only in such modified 
form or be of no effect, as the case may be— so, howsoever, that any such modifies* 
tion or annulment shall be without prejudice to the validity of anything previotuly 
done under that rule [sub-section (3)]. 
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Interpretation of Statutes, Deeds • 

Introduction: The term ‘interpretation’ signifies expounding of the meaning of abstnis< 
word>. writings, etc. , making out of the meaning, explaining, understandi^ in specified manner 
There are some well-recognised principles that govern the interpretation of statutes. These 
principles aid a person in arguing, contesting and interpreting the proper significance of a section 
a proviso and explanation or a schedule to an Act. 

“Interpretation is usually said to be either ‘legal’ or ‘doctrinal’ It is legal when there is an 
actual rule of law which binds the Judge to place a certain interpretation of the stanite. It is 
doctrinal, when its purpose is to discover ‘real’ and ‘true’ meaning of the statute. ‘Legal 
interpretation is sub-divided into ‘authentic’ and ‘usual’. It is ‘authentic’ when the rule ol 
interpretation is derived from the legislator himself, it is ‘usual’ when it comes from some other 
source such as custom or case-law Thus when Justinian ordered that all the difficulties arising out 
of his legislation should be referred to him for decision, he was providing for authentic interpreta- 
tion , and so also was the Prussian Code , 1794 , when it was laid down that Judges should report any 
doubt as to its meaning to a Statute Commission and abide by their ruling” (Jolowicz; Lectures on 
Jurisprudence, 1963 Ed 280) 

Doctrinal interpretation may be either grammatical or logical. It is grammatical when the 
court only applies the ordinary rules of speech for finding out the meaning of the words used in the 
statute When the Court goes byond the words and tries to discover the intention of the statue in 
some other way, then such an interpretation is called ‘logical’. 

According to FitzeraJd, Interpretation is of two kinds, which may be distinguished as literal 
and functional. The literal interpretation is that which regards conclusively the verbal expression 

the law It does not look beyond the literahgis. On the other hand, functional interpretation is 
that which departs from the letter of the law, and seeks elsewhere for some other and more 
satisfactory evidence of the true intention of the legislature It is essential to determine with 
accuracy the relations which subsist between two methods 

A statute is the will of legislature. The fundamental rule of interpretation of a statute is that it 
should be expounded according to the intent of them that made it. In the event of the words of the 
statute being precise and unambiguous m themselves it is only just necessary to expound those 
words in their natural and ordinary sense, thus far and no further. This is because these words 
distinctly indicate the intention of the legislature The purpose of interpretation is to discern this 
intention which is conveyed either expressly or impliedly by the language used. If the intention is 
expressed, then the task becomes one of the verbal construction alone But m the absence of an} 
intention being expressed by the statute on question to which it gives rise and yet some intention 
has to be, of necessity, imputed to the legislature regarding it, then the interpreter has to 
determine it by inference based on certain legal pnnciple In such a case, the mterpretalion has to 
be one, which is commensurate with public benefit. Consequently, if a statute levies a penalu 
without expressly mentioning the recipient of the penalty, then by implication, it goes to the 
oficers of the State 

‘‘The subject of the interpretation of a statute, therefore, seems to fall under two general 
heads: What are the principles which govern the construction of the language of an Ac/ of 
Parliament? What are those which guide the interpreter in gathering the intention on those 
incidental points on which the legislature is necessarily presumed to have pntertained an opinion 
but on which it has not expressed any'^” 

Through the process of interpretation, the Court seeks to discern the meaning of the 
legislation through the medium of authoritative forms in which it is expressed. 

Interpretation, as you have noticed earlier, may be either grammatical or logical. Grammati- 
cal interpretation regm’ds exclusively the berbal expression of the law; it does not go beyond the 
letter of the law. Logical interpretation, however, seeks more satisfactory evidence of the true 
intention of the legislature. 



Id aM 'Oi^iauy (^S, graimliaticai inteiimtation is the sole form allowable. The Court 
cannot take from of iuld to or modify the letter of the law. This itile is, however, Subjected to 
exceptkm. Firstly the letter of law is logically defective on account of ambiguity, inconsistency 
and incompleteness. As regards the defect of ambiguity, the Court is under a duty to travel 
beyond the letter of the law so as to determine from other sources the true intention of the 
legislature. In the case of statutory expression being defective on account of iin<;onsistency, the 
Court must ascertain the spirit of the law. Secondly, if the text leads to a result which is so 
unreasonable that it is self-evident that the legislature could not mean what it says, the Court may 
resolve such impasse by inferring logically the intention of the legislature. 

. A statute is enforceable at law , howsoever unreasonable it may be . The duty of the judicator 
1$ to administer the law as it stands. It is not, within its jurisdiction, to see whether the law is just or 
unreasonable . The ascertainment of the justification or reasonableness of law being the exclusive 
domain of the legislature, it alone can consider alteration or modification thereof. Until it is 
altered or modifi^ or amended, the Court has no choice but to enforce it a‘> it is 

Literal Construction - The first and most elementary rule of construction is that it has to be 
presumed that the words and phrases of technical legislation are used in their technical meaning if 
they had acquired any. But if the words and phrases of technical legislation have not been used in 
their technical meaning, then these are to be presumed to have been used in their ordinary 
meaning. Secondly, it has to be presumed that the phrases and sentences have to be construed 
according to the rules of grammar “It is very desirable in all cases to adhere to the words of an Act 
ot Parliament giving to them that sense which is their natural import in the order in which they are 
placed”. No departure from this presumption is permissible, if the language admits of no other 
meaning Even if the language under consideration is susceptible of another meaning, the 
departure from the aforesaid presumption is also not permissible, unless adequate grounds are 
found either in the history or cause of the enactment or in the context or in the consequences 
which would result from the literal interpretation, for concluding that interpretation does not give 
the real intention of the legislature In case there is nothing to modify , alter, qualify the language 
contained in the statute, it has to be construed in the ordinary and natural meaning of the words 
and sentences 

If the language is not only plain but also admits of but one meaning, there is no room for 
interpretation , maxim being absolute sententia expositore non indiget The meaning of this Latin 
maxim is that when you have plain words capable of only one interpretation, no explanation of 
them is required. Therefore, if the legislature enacts anything by the use of clear and unequivocal 
language capable of only one meaning, then it must be enforced, even though it is absurd or 
mischievous. The underlying prmciple is that the meaning and intention of a statute has to be 
ascertained from the plain and unambigouous expression employed therem rather than from any 
notions which may be entertained by the Court as to what is just and expedient. However unjust, 
arbitrary or inconvenient the meaning coveyed may be, it must receive its full effect 

But judges are not always prepared to concede as plam language that which involves 
abi urdity and inconsistency. “In construing wills and, indeed, statutes and all written instruments 
fhe grammatical and ordmary sense of the words has to be adhered to, unless that would lead to 
some absurdity, some repugnancy or inconsistency with the rest of the instruments, in which case 
the grammatical and ordinary ‘ense of the words may be modified so as to avoid that absurdity 
and inconsistency but no further.” The golden rule is that the words of a statute must prma facie 
be given their ordinary meaning. But at the same time, there may be a choice between two 
interpretations — one nanower and the other wider or bolder If the narrower interpretation 
would fail to achieve the manifest purpose of the legislation then you should avoid a constnietkm 
which would reduce the legislation to futihty . In such a case you should rather accept the wider or 
bolder construction based on the view that Parliament would legislate only for the purpose of 
bringing about an effective result. 



Omissions arc not likely to be infened. From the aforesaWgenerdfnteof 
springs another rule that nothing is to be luWed to or taken away from ^statute mptl^ are 

similar adequate grounds to justify the inference that the legislature intended somc^^ which it 
omitted to express “It is a strong thing to read into an Act of Parliament words whidi ate not 
there, and, in the absence of clear necessity, it is a wrong thing to do’\ If a case has not been 
provided for in a statute, it is not to be dealt with merely because there seems to be no good 
reasons why it should have been omitted, and the omission appears to be consequentiy unin- 
tentional. . ^ ^ ^ , 

Reasonable Corrections are not to Over-ride Plain Terms, A construction that will leave 
without effect any part of the language of a statute will be rejected normally. For example, if an 
Act plainly gave a right of appeal from one quarter sessions to another it was held that such a 
provision though extraordinary and perhaps an oversight, could not be eliminated. 

The Context: Extanal Circumstances: Ambiguity has to be interpreted to harmonise with 
intention. A thing that is within the letter of a statute will generally be interpreted as not within 
the statute unless it is also withm the real intention of the legislature, and the words, if sufnciently 
flexible, must be construed m the sense which, if grammatically less correct, is more in harmony 
with that intention This is an elementary rule. Alternative constructions may be equally open In 
such a situation, you are to choose that alternative, which will be consistent with the smooth 
working of the system which a statute purports to be regulating. You must reject that alternauve 
which will introduce uncertainty, friction or confusion into the working system. In practical life, 
you will find a language which is rarely so free from ambiguity as to be mc^able of being used in 
more than one sense. If the interpreter has to adhere rigidly to its literal and primary meanings in 
all cases, he might be missing its real meaning in many 

Historical Setting In the matter ot the history of external circumstances which lead to the 
enactment, the general rule which applies to the contruction of all other documents equally 
applies to statutes. In the interpretation of statutes, the interpreter, to call to his aid all those 
external or histoncal facts which are necessary in the comprehension of the subject-matter, scope 
ana object of an enactment, may, as regards ancient statutes, consult contemporary or other 
authentic works and wntings, and may also consider whether a statute was intended to alter the 
law or leave it exactly where it stood before 

Consolidating Statutes and Previous Law' You have noticed in preambles to many an Act 
these words and phrases as: 'An Act to consolidate previous statutes, etc., etc,“ In such a case, 
the Courts may stick to a presumption that it is not intended to alter the law and may solve 
doubtful points by the aid of such presumption of intention rejecting the literal construction 
Even where the Act is "to amend and consolidate the law of insolvency, “ it would be reasonable 
to infer that legislature intended the law to stand 

Usage: Another class of external circumstances which has in peculiar circumstances, been 
sometimes taken into consideration in construing a statute consists of acts done under it, for usage 
may determine the meaning of the language at all eveixts when the meaning is not free from 
ambiguity. When a statute uses language of doubtful import, the acting upon it for a long term of 
years may well give an interpretation to that obscure meaning and reduce that uncertainty to a 
fixed rule [Broomes Legal Maxims. 2nd Ed. p 534: Kishore Lai Roy vs. Sharat Chundar 
Mazumdar , 1 L.R. 8C593 (597)] In other words, when a legislative measure of doubtful meaning 
has, for several years, received an interpretation, which has generally been acted upon by the 
public, the Court should be very unwilling to change that interpretation, unless they see cogent 
reasons for doing so. This rule applies more strongly, where the measure relates not to any 
general principles of law, but to some technical or fiscal rule such as the registration of documents, 
and where the interpretatipn which ha$ been put upon the measures is in the case of the general 
pobUc iPrakash Chunder Da$s vs. Tarachand Dass. I L.R 9C 82 (87) (FB): Nirshi vs Sishir 
Kumar, 1969 SC 864 (866)1 
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Tile ittd 

Atiio be te^!ixf4ed m a whole: Passing from the external history of the statute to its contents, 
the elementary prindple is that construction is to be made of all parts togedier and not of one part 
only. Perhaps as a general proposition, the words of a statute should be construed in accord^ce 
with the dictum of Lx>rd Watson who says with regard to deeds in an unrecor^ case thus: '^Tbe 
deed must be read as a whole in order to ascertain the true meaning of its sev^r^l clauses, and the 
words of each clause should be so interpreted as to bring them into harmony with other 
provision — if that interpretation does no violence to the meaning of which they are naturally 
susceptible”. 

One of the safest guides to the construction of sweeping general words, which are difficult to 
apply in their full literal sense is to examine other words of like import in the same instrument and 
to see what limitations must be imposed on them. If it is found that a number of such expressions 
have to be subjectd to limitations and qualifications and that such limitations and qualifications 
are of the sam e nature , that circumstance forms a strong argument for subjecting the expression in 
dispute to a like limitation and qualification. For example, if one section of an Act requires that 
“Notice” should be “giver” then a verbal notice would generally be sufficient But, if another 
section provides that it should be “served” on person or “left” with him or in a particular manner 
or place, then it would obviously show that a written notice was intended. 

Dictionary Definitions' In modern times there is a marked tendency to rely on dictionaries, 
although reliance thereon has been depricated It has been held that “m the absence of any 
judicial guidance or authority, dictionaries can be consulted.” For technical terms reference may 
be made to technical words 

Exposition of One Act by Language of Another: “Where there are different statutes in pari 
memia (Le. in an analogous case), thou^ made at different tunes, or even expired and not 
referring to each other, they shall be taken and construed together as one system and as 
explanatory of each other” 

If two Acts are to be read together then every part of each has had to be construed as if 
contained in one Act But if there is some manifest discrepancy then such a discrepancy may 
render it necessary to hold that the later Act had modified the earlier. However, this does not 
mean that every word m the later Act is to be interpreted in the same way as m the earlier Act. 

Suppose, the later of the two Acts provides that the earlier Act should, so far as was 
consistent, be construed as one with it then an enactment in the later statute that nothing therein 
should include debentures was held to exclude debentures from the earlier one also. 

In the event of a single Section of an Act being mcorporated into another statute, it must be 
read in the sense which it bore m the original Act, from which it is taken. Consequently, it is but 
legitimate to refer to all the rest of that Act to ascertain what the Section means, though one 
Section only is incorporated in the new Act. 

A bye-law which, for example, authorises the election of any person to be the chairman of an 
organisation would be construed to as to harmonise and not to conflict, with an earlier one whidi 
limited the appomtment to person possessed of certain qualifications. “Any person”, in this case, 
Would be understood to mean only any eligible person. 

Earlier Act Explained by Later Not only may the later Act be construed in the light of earlier 
but it sometimes furnishes a legislative interpretation of the earlier, if it is in pan materia and if but 
only if the provisions of the Cuflier Act are ambiguous. ^ 

The mere omission in a later statute of a nagative provision contamed in an earlier statue 
cannot by itself have the result of substantive affirmation. It is necessary to see how the law would 
have stood without the original proviso and the terms in which the repealed sections arc 
re-enacted. 

General rules and forms framed under an Act which enacted that they should have the same 
force as if they had been included in it may also be referred to for the purposes of assisting in the 
interpretation of the Act. 
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References to Repealed AcV Where a part of an Act has been repeated, it te9eslte opei^#ve 
force. Nevertheless such a repealed part of the Act may stiU be taken into f^unt in oosstnimg 
the rest. This is because it is part of the history of the new Act. For example , if an Act^w^lidi ^asts 
a duty on race horses, cab horses and all other horses, had been specifically repealed a$ regards 
race horses, then race horses would be subsequently treated as being outside the Act; but the 
remaining words, cab horses , and ail other horses, would obviously have included in them. 

The Title— Marginal Notes— The Preamble— Statutory Instniments 

Title: It is now a settled law that the title of a statute is an important part of the Act. 
Therefore, it may be referred to for the purpose of ascertaining its original scope as well as for the 
purpose of throwing light on its construction. This rule applies to the “long” title, and not to 
“short” title. Short title is chosen merely for convenience, its object being identification and not 
description. The true nature of the law is determined not by the name ^ven to it or by its form but 
bt its substance. However, the title cannot override the clear meaning of the enactment. The 
construction of a statute is not limited by its title. 

Marginal Notes, Punctuation and Illustration The marginal note cannot control the meaning 
of the body of a Section, should the language thereof be clear and unambiguous. In the event of 
the language of the Section being clear, it may be that there has been an accidental slip in the 
margin^ note rather than that the margmal note is correct and the accidential slip is in the body of 
the Section itself. 

For the purpose of construing an Act, reference cannot be made to marginal notes. lOustra^ 
tions to a Section are relevant and valuable in the matter of construing the text: they cannot 
control the Section These are to be taken as part of the statute. They are side notes and are of 
some assistance since they show the dnft of the Section. 

“The general rule of law as to marginal notes, at any rate in public General Act of Parliament 
... is founded .... upon the principle that those notes are inserted not by Parliament nor 
under the authority of Parliament, but by irresponsible persons. Where, however, the marginal 
notes are mentioned as already existing and established, it may well be that they do form a part of 
an Act of Parliament”. Headings are not mere marginal notes. 

Word of a Section should be preferred to anything contained m the marginal note. When a 
Statute has been carefully punctuated and there is doubt about its meaning, a weight should 
undoubtedly be given to punctuation. Punctuation may have its uses in certain cases but it cannot 
certainly be regarded as a controlhng element and it cannot be allowed to control the plain 
meaning of the text. Punctuation is after all n minor element in the construction of a statute 
[Crawford: On Statutory Construction, 343 approved in inany Indian cases). But so far as the Act 
of the Indian Legislature and the Constitution of India arc concerned it has been held that in 
India, the punctuation in the statutes should not be ignored. 

Illustration which are appended to a Section of an Act should be accepted if that can be done, 
as being relevant and valuable m construing the text. If the meaning of the enactment itself were 
doubtful, reference to the illustration, in order to clear the meaning would be justified. If there be 
any conflict between the illustration and the main enactment, the illustration must give way to the 

^Preamble, a Gutde to Intention: The preamble of a statute is a pre&ictory statement at its 
beginning. It does not override the plain provisions thereof. It is a sound means of finding out the 
meaning of the statute and, as it were a key to the understanding of it as well. Generally, it states 
the general object and intention of the legislature in passing the Act. It may be legitimately 
consulted for the purpose of resolving any ambiguity or for the purpose of imputing the meaning 
of words which may have more than one or for the purpose of keeping of effect of the Act within 
its real soc^, whenever the enacting part is in any of these re^pe^ open to doubt. 

Thmtgh a preamble may throw useful light as to what a statute intends to reach, itisasettled 
rule that the preamble cannot restrict or extend or qualify the enacting part, when the language, 
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the obj^ wd tlie fcope of tlw Act loe not open to dotdtt. 'Ihe preatntde of an anttnding Act 
caanM|M or chai^ &e jdak woids of die pniviwtisof the ptiaoipal Act. But if the 
a <itatate gives rise io doubts as to its proper oonsooctioa, e.g. whm the word or a phrase has 
more dian one meanii^ and it is a matter of doubt whk^ of die two meanings is used in dm Act, 
the preamble can and to be referred to in order to arrive at the proper construction to be put 

upon the enacting portkin of the statute. A preamble can only be brought in » an aid to 
construction if the language of a statute is not dean 

When the preamble is found to be more extensive than the enacting part then it is equally 
inefficackius to control the effect of the latter, when it is otherwise free from doubt. 

The preamble may now be regarded, like the title, as a part of the statute for the purpose of 
expaining, restricting or even extending enacting words but not for the purpose of qualifying or 
limiting expressed provisions couched in clear and nambiguous terms. 

The> preamble to an Act discloses the primary intention of the legislature. But it cannot 
override provisions of the Act as has been stated earlier. 

Headings: The headings prefixed to a Section or a set of Sections in some modem Acts are 
looked upon as preambles to those Sections. They cannot control the plam words of the Act. 
However, they may explain ambiguous words. “While the Court is entitl^ to look at the heading 
in an Act of Parliament to resolve any doubt they may have as to ambiguous words, the law is 
quite clear that you cannot use such headmg to give a different effect to clear words in the Section 
where there cannot be any doubt as to their ordmary meaning”. 

A heading to one group of Sections cannot be used to interpret another group of Sections. 

Retrospective Effect: The general rule governing the construction of statutes and statutoiy 
rules as well, is that no statute is to have a retrospective effect beyond the time of its commence- 
ment. TTiis is because the rule and law of Parliament is that Nova Constuutio futuris forman debt 
imponere non praetentis (i.e, a new law ought to regulate what is to follow, not the past). 

In the absence of express words or necessary mtendment, it cannot be supposed that the 
legislature meant to deprive a man of a vested right. There is a material difference when statute is 
dealing with rights, already vested, not intended to be taken away and when it is dealing with mere 
procedure to recover those rights which it may be quite reasonable to regulate and alter. There is 
no vested right in procedure. 

Retrospective effect cannot be given to an Act unless it is expressly provided for, because 
such a course would dqirive vested rights and may convert acts, which were legal when they were 
done, into illegal acts and vice versa. 

The legislature can enact laws that are retrospective or retroactive in effect. 

Laws are cemstrued as operating prospectively in cases and on focts which come into 
existence after the statutes are passed, unless a retrospective effect can clearly be contended. 

Interpretation Clauses. The legislature has the power to embody m a statute itself a definition 
of its own language. When a word or phrase is defined as having a particular meaning in 
enactment, it is that meaning and that meaning alone which must be given to it in interprefing a 
Section of the Act unless there be anythmg repugnant m the contexts. The Court cannot ignore 
the statutory definition and proceed to try and extract the true meaning of the expression 
independently of it. 

The purpose of a definiwon clause is bifold; (i) toprove a key to the proper interpretation of 
the enactment; and (ii) to shorten the language of the enacting part of the statute to avoid 
I epetition of the same words contained in the de^tion every time the legislature wants to refer to 
the thing contained in the definition. 

It has been a universally accepted principle that where an expression is defined in an Act, it 
must be taken to have, throughout the Act, the meaning assigned to it by defilniticm, unless by 
doing so any repugnancy is created in the subject or context. 
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*VrUess there is cmythmg repugnant in Ote subject or context'*: Sudi a phra&e k \xmStjf 
incorporated in modern drafting. Even if there are no sw^ owrds, these are always to be 
understood and little weight is to be attributed to such an omission. Under Section 3 (42) of the 
General Clauses Act, the definition of the word ‘person* includes any company or association or 
body of individuals, whether incorporated or not’*. The Supreme Court held that to import the 
' definition of the “person” in the General Clauses Act into Section 4 of the Indian Partnership Act 
would be totally repugnant to the subject of partnership law and that the word “person” in 
Section 4 contemplated only natural but not artificial (i.e, legal) person. A “firm” not being 
“person** was not as such entitled to enter mto partnership with another firm, Hindu undivided 
family or individual [Dulichand Laxmi Narayan vs. Lower Income Tax, 1956 S C. 354 (358)] . 

''And includes”. This is a phrase of extension and not a restrictive definition, It imports 
addition. Therefore, when in an interpretation clause it is stated that a certain term includes so 
and so it is implied that the term retained its ordinary meaning, whatever, it may mean. It is only 
an extended force and does not limit the meaning of the term to the substance of the definition. 

‘ Means”' This word mdicates that the definition is a hard and fast definition and that no other 
meaning can be imputed to the expression than that which is put down in the definition. Thus, 
when the legislature uses the word “means,” it signifies that the legislature wants to exhaust the 
significance of the term defined. 

The use of the words "denotes” in contradistinction to the words "means”. In such a case, the 
definition in the interpretation clause does not purport m the stnet sense to be a definition of the 
particular word. 

"Deemed”. The word is fi-equently found in modem statutes for many purposes. The 
meaning to be attached to this word must depend on the context in which it is used. A deeming 
provision postulates that a thing, deemed to be something else is not in fact the thing which it is 
deemed to be. In other words, when a thmg is deemed to be something else, it is to be treated as if 
it is that thing, though in fact it is not Consequently, deeming provision creates a legal fiction. 
The effect of such a legal fiction is that a p)osition which otherwise would not obtain is deemed to 
obtain under the given arcumstances Thus, where a person is “deemed to be” something, the 
only meaning is that whereas, he is not m reality that something, the Act requires him to be 
treated as if he were. Where one thmg is not the same as another thing, but the legislature says 
that, it shall be deemed to be same thing or where the statute enacts that something should be 
deemed to have been done, which in fact has not been done, it creates a legal fiction. In that case, 
the Court is entitled to and bound to ascertain for what purposes and between what persons the 
statutory fiction is to be resorted to and full effect must be given to the statutory fiction and it 
should 1^ carried to its logical conclusion 

Schedule. As the schedules form a part of an Act, these must be read together with the Act 
for all purpose of construction. But the expression in the schedule cannot control or prevail over 
the express enactment If there is any appearance of inconsistency between the schedule and the 
enactment, the enactment shall prevail For example, if the provision of the Civil Procedure Code 
1908, and its scheduls are in conflict then the Code must prevail. 

Terms and General words: 

Words Understood According to their Subject matter. When there is doubt about the meanmg 
of the words of a statute, these should be understood in the sense m which they best harmonise 
with the subject of the enactment and the object which the legislature had m view. Their meaning 
is found not so much in a strictly gramnatical or etymological propriety of language, nor even in its 
popular use, as in the subject or in the occasion on which they are used and the object to be 
attained. 

Grammatically, they may cover it. But whenever a statute or document is to be construed, it 
must be construed not according to the more ordinary general meaning of the words but in 
accordance with the ordianry meaning of the words as applied to the subject'-matter with regard to 
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lliis nde Sadies uak» tfaawjs 

A 8«n^ is oot tfaea: mdimy s^ose b Eog^ lang^^ as so api^ied. lbs is 
eviiikbtbiou^ m ^ sb^te case of a wotd whidi has two tptaUy different meaaings. 

Vf&rds Used in die Popular Sense: la dealing with die mattefs regardkg the geoetal {mblic, 
Statutes ate presumed to use word in dieir popular seme, the Latin maxim being udk^uitasr 
vulgus. But to deal with particular business or transactjions, words are presumed to used 
the particular meaning in which they are used and understood in die particular business in 
question. But that meaning is more agreeable to the object and intention. Words in statutes are 
frequently construed in their popular meaning and not in their technical meaning. 

Beneficial Construction: It is the duty of the judge to make such construction of a statute as 
shall suppress the mischief and advance the remedy. Even in the case where the usual meanii^ of 
language falls short of the whole object of the legislature, a more extended meaning may Iw 
attributed to the words, provided they are fairly susceptible of it. If, however, drcumstances in 
the Act show that the phraseology is used m a larger sense than its ordmary meaning then that 
sense may be given to it. If the object of a statute is the public safety then its wording must be 
interpret^ widely to give effect (o that object. Thus, be legislature having intended, «diile 
passing the Workmen’s Compensation Act, kat every workman in the prescribed trades should 
be entided to compensation, it was held that the Act ought to be construed, so far as possible, to 
give effect to its primary provisions. 

Statutes which require something to be done, e.g. , a statute which requires notice of acton for 
anything done, are to be construed as including an omission of an act which ought to be done as 
well as ke commission of a wrongful act. Again , a statute that requires something to be done by a 
person would be complied with generally if the thuig were done by another on Us behalf and by 
his authonty , for it would be presumed kat there was no intention to prevent the application of 
the general principle of the law that quo facit per alum facit per se (i.e.. he who acts through 
another is deemed to act in person), unless there was something in either the language or ke 
object of the statute which showed that personal act was intended. This is because, where 
personal act is intended, the principle that delegats non potest delegare (delegate cannot dele- 
gate) applies. Where an Act requires that notice should be signed by certam public trustees or by 
their clerk, it was held that signature of their clerk who held a general authonty from his emjdoyer 
to sign all documents issued from his office was not a compliance with the Act. 

Exceptional Construction: (a) Common Sense: Despite the general rule that full effect must 
be given to every word, if no sensible meanmg can be fixed to a word or phase, or if it would defeat 
the real object of the enactment, it should be eliminated. The words of a statute must be construed 
so as to give a sensible meaning to them if possible. They ought to be construed utres magis valetu 
quampereat. The meaning of this Latin maxim is that it is better for a thing to have effect than to 
be made void. 

{b) The Conjunction “or” and “and”: To carry out the intention of the legislature, it is 
occasionally found necessary to read the conjunction “or” and "and”, one or the other. 

(cj “May”, “Musf and "Shall”: The use of the word “shall” would not of itself make a 
provision of the Act mandatory. It has to be construed with reference to the context in which it is 
used. Thus, as against die Government the word “shall” when used in statutes, it is to be contrued 
as “may” unless a contrary iitention is manifest. Thus, a provision in a criminal statute that ffie 
offender shall be punished as the statute prescribes, is not necessarily to be taken as agaist die 
Government to direct prosecution under die provision rather than some other applicable statutes. 
On the other hand, when it was enacted by Section 564, Code of Civil Procedure, 1882, that the 
ai^llate Court shall not remand a case except as provided in Section 552, a remand order in 
contravmition of that Section was held to be illegal. 

Enabling words are construed as compijlsory, whenever the object of the power is to 
effectuate a tegalr^t. , 
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It is well settled that the use of the word ‘may’ in a statutory provision would not by it$df 
show that the provision is directoiy in nature. In some cases the leg^ture may use &c iroid 
‘may’ as a matter of pure conventional courtesy and yet intend a mandatory force. In order 
therefore, to interpret the legal import of the word ‘may’ we have to consider various factors, e,g, 
the object and the scheme of the Act, the context of the background against which the worth have 
been used, the purpose and advantages of the Act sought to be achieved by the use of this word 
and the like. It is equally well settled that where the word ‘may’ involves a discretion coupled with 
an obligation or where it confers a positive benefit to general class of subjects in an utiUy Act, or 
where the Court advances a remedy and suppresses the mischief or where giving the word a 
directory significance would defeat the very object of the Act then the word ‘may’ should be 
interpreted to convey a mandatory force. Where a discretion is conferred up on a public authority 
coupled with an obligation, the word ‘may’ should be construed to mean a command. Similarly, 
when an order of the Government or a statute confers a power on an authority, in discharge of a 
public duty and though such power appears to be permissive, it is imperative that the authority 
should exercise that power in discharge of its duties 

The word ‘may’ is often read as ‘shall’ or ‘must’ when there is somethmg in the nature of the 
thing to be done, which makes it the duty of the person on whom the power is conferred to 
exercise the power No general rule can be laid down for deading whethere any particular 
provision in a statute is mandatory, meaning thereby that non-observance thereof, involves the 
consequences of invalidity or only directory, i e. , a discretion, non-observance of which does not 
entail the consequence of invalidity, whatever other consequences may occur. But in each case 
the Court has to decide the legislature’s intent. Did the legislature intend in makding the statutory 
provisions that non-observance of this would entail mvahdity or did it not? To decide this, we 
have to consider not only the actual words used, but the scheme of the statute; the intended 
benefit to public or what is enjoined by the provisions and the material clanger to public by the 
contravention of the scheme The use of expression ‘shall’ or ‘may’ is not deasive. Having regard 
to the context, the expression ‘may’ has varying significance In some context, it is purely 
permissive, while in others it may confer a power and make it obligatory upon the person mvested 
with power to exercise it as laid down. 

There is no doubt that the word ‘may’ generally does not mean ‘must’ or ‘shall’. But the word 
‘may’ is capable of meanmg ‘must’ or ‘shall’ in the light of the context. 

When a statute uses the word ‘shall’, prima facie it is mandatory but it is sometimes not so 
mterpreted if the context or intention otherwise demands. Thus, under certain circumstances the 
expression ‘shall’ is construed as ’may’ The term ‘shall’ in its ordinary singnificance, is mandatory - 
and the Court shall ordinarily give that interpretation to that term, unless such an interpretation 
leads to some absurd or inconvenient consquences or be at vanance with the intent of the 
legislature, or to be collected from other parts of the Act. For ascertaining the real intention of the 
legislature, the Court may consider, inter alia, the nature and the design of the statute and the 
consequences which would flow from constructing it one way or the other, the impact of other, 
provisions whereby the necessity of comlying with the provisions in questions is avoided, the 
circumstances, namely, whether or not the statute provides for a contingency of non-compliance 
with the provision bemg visited by some penalty, the senous or trivial consequences that flow 
therefrom and above all whether the object of the ligislation will be defeated or furthered. 
Keeping the above prmdples in mind, the Court held that provision as to time in Section 17 (1) of 
the Industrial Disputes Act, 1947, was directory and not mandatory. 

However, it may be noted that where a specific penalty is provided in a statute for non- 
compliance with the particular provision in the Act itself, no discretion is left to the Court to 
determine whether such provision is directory or mandatory. 

The practical bearing of the distinction between a provision which is mandatory and one 
which is directory is that while in the former case, it^ust be strictly observed, in the case of the 
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latter jit sufficient k ifi substaatiaOy oompUed witli. An eiiactmeBt m mandate^ 
substantudly be directory and vice versa. Hence, it k the substance that counts and must tajke 
precedence over mere form. If provision gives a power coupled with a duty, it is manc^toty and 
whether it does so or not will depend on such consideration as nature of the thing ^npowered 

to be done, the object for which it is done and the persons for whose benefit the power is to be 
exercised. / ' 

( d) It shall be Lawful'': It is the ordinary form when jurisdiction is given io the Court to do a 
particular thing, to say Aat it is lawful for the Court to do it and when that is said, the Court is 
bound to do the particular thing and it is in fact unlawful to do anything else. ''By the courtesy of 
Parliament when dealing with Courts, the word 'lawfiil' is used’'. 

The aforesaid expression is not equivocal. It is plain and unambiguous. The words contained 
in the said expression merely make that legal and possible, which there would otherwise be ho 
nght or authority to do. They are merely enabling words. They are used in a statute when it is 
intended to permit something to be done which previously could not legally be done. The 
above-mentioned words ‘are apt words to express that power is given and prima facie the donee of 
a power may either exercise it or leave it unused ; it is not accurate to say that, pnma facie, they are 
equivalent to saying that the donee may do it but if the object for which the power is conferred, is 
for the purpose of enforcing a right, there may be a duty cast on the donee of the power to exercise 
It for the benefit of those who have that nght, when required on their behalf. When there is such a 
duty, it is not inaccurate to say that the words conferring the power are equivalent to saying that 
the donee must exercise it.” 

The same principle will apply where the legislature uses permssive expression like as he 
thinks fit or at his discretion. The meaning of such words is the same whether there is or is not a 
duty or obligation to use the jfower which they confer. They are potential and never in themselves 
significant of any obligation 

Subordinate Principles 

Effect of Usage: The best exposition of statute or any other document, it is averred, is that 
which it has received from contemporary authority. The two Latin maxims in this regard arc: 
Optima Legum interpres est consuetude (Le,, the custom is the best interpreter of the law); 
Contemporanea exposuo est optima etforussima in lege (i. e . , the best way to interpret a document 
IS to read as it would have read when made). Where this has been given by enactment or judicial 
decision, it is of course to be accepted as conclusive. But the meaning publicly given by the 
contemporary or long professional usage is presumed to be the true one, even when the language 
has etymologically or popularly a different meaning. If it has put a wrong meaning on unambigu-* 
ous language, it is rather an oppression of those concerned than an exposition of an Act and must 
be corrected. 

Asscoiated V/ords Understood in a Commonsense. When two words or expressions are 
coupled together one of which generally excludes the other, it is obvious that the more general 
'term is used in a meaning excludmg the specific one. For example, though the words like cows, 
sheep and hosres standing alone comprehend heifers, lambs and ponies respectively yet they 
would be understood as excluding them, if the latter words were coupled with them. 

When two or more woros which are susceptible of analogous meaning are coupled together, 
then they are understood to be used in their congnate sense They take, as it were, their colour 
from each other, i.e. , the more general is restricted to a sense analogous to the less general. For 
example, the expression, "places of public resort” assumes a very different meaning when 
coupled with “roads and streets” from that which it would have if the accompanying expression 
was “houses”. Suppose there appears an expression in a statute like this: “houses for public 
refreshment, resort and entertainment”. In this case the last word, namely, "entertainment” is to 



be understood not as theatrical or musical or other similar perfointandev but lii aoftilethhig 
contributing to bodily, not mental, gratification. 

Generic Words Following More Specific Words: It is the use of a general word foSowini but 
not preceding the oflier Jess general tenns (ejusdem generis) whidi affords the most fir^uent 
illustration of the rule, we shall now consider. In die abstract, general words, like all o^ers, 
receive their full and natural meaping thou^ they should not be extended so as to confine matters 
to which they are obviously not germane. But the general Word which follows particular and 
specific words of the same nature as itself takes its meaning from them, and is presumed to be 
restricted to the same genus as those words. In other words it is to be read as comprehending only 
things of the samekind as those designated by them, unless, of course, there is something to show 
that a wider sense was intended, e.g., a proviso specifically excepting certain classes clearly not 
within the suggested genus 

Unless there is genus or category there is no room for the application of the ejusdem generis 
doctrine. The words ‘Var, disturbance or any other cause” comprise a category of violent acts 
attributable to human agency 

In such circumstances, the general words are construed generally. The restricted meaning 
which primarily attaches to the general words is rejected, when there are adequate grounds to 
show that it has not been used in the limited order of ideas to which its predecessors belong. If it 
can be seen from a wider inspection of the scope of legislation that the general words, in spite of 
the fact that they follow particular words, are nonetheless be construed generally, effect must be 
given to the intention of the legislature as gathered from the larger survey. 

The general principle of ejusdem generis applies only where the specific words arc all of the 
same nature. When there are different generis, then the meanmg of general words remains 
uneffected by its connection with them Thus, where an Act made it penal to convey to a person, 
so as to facilitate his escape, ‘any mask, dress or disguise or any latter or any other article or 
thing”, it was held that the last general terms were to be understood in the primary and wide 
meaning and as including any article or thing whatsoever which could in any manner facilitate the 
escape of a prisoner such as crowbar. In this case, the several particular words like “disguise” and 
“latter” exhaust the whole genera and the last general words must be understood, therefore, as 
referring to other genera. 

Computation of time. The word '"month'' means the calendar month. Again when so many 
“clear days” or so many days “at least” are given to do an act or again ''not less than” so many days 
are to intervene both the terminal days are excluded from the computation. Where a statute refers 
to the age of any person the common law rule usually applies that the person reaches that age on 
the day before his birthday [R vs Clifford 1939, 27 Cr App, R. 44]. 

When a statute requires that something shall be done ‘forthwith’ or ‘immediately’ or even 
^instantly*, then it would probably be understood as long as a reasonable time for doing it. If the 
statute requires some act to be done periodically and recurrently once in a certain space of time, 
e.g., the inspection of boilers of steamers once in six months, it would probably be understood to 
mean that not more than six months should elapse between the two acts. It would not be satisfied/ 
by dividing the years into two equal periods and doing the act once at the beginning of the first and 
once at the end of the second period 
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Note : All references to the *‘Act** in this Study paper are to the Gjinpaaka 
Act, 1956, as amended up to. 24.12. 77. 

Introduction : The word 'Secretary' has been derived from the Latin word 
'S^retarius' which signifies the notary, a scribe, etc. According to the Oxford 
Dictionary, the word means (i) one who is entrused with private or secret mattms : 
a confidant ; (ii) one whose office it is to write for another, especially one who is 
employed to conduct correspondence, to keep records and usually to transact 
^ 7 various other business, for another person, a society, a corporation or a public 
body. 

A private secretary is one employed by a minister, or other high official, for 
the personal correspondence connected with his official position. With the passage 
of time, the modern secretary has become indispensable to the conduct of 
industry, commerce and society, and not the less because most of his work may be 
carried on behind the scene while others receive the public credit primarily due to 
him. 

A good secretary always strives to conceal his employer’s defects and 
focuses attention on his virtues. He shields him alike from the ubiquitous inter- 
viewer and the garrulous inventor who boasts a remedy for every ill. He keeps 
from him the things he need not know and acquaints him only with such things 
at' ha ought to know. Tn nutshell, he is a man of discernment, discretion and tact. 

Moreover, the secretary must be discreet, diplomatic and loyal and must have 
courage, initiative, foresight, prudence, tact and ability to delegate and to insist 
upon proper delegation in others. There are four principal qualities which a proper 
seclttary must have : humaneness, integrity, diligence and loyalty. If he is to do 
hts work properly, he must have a real appreciation of the human problems that 
affcci man's actions. He must have broad shoulders too ; for if things go wrong he 
is often a convenient person upon whom to fix the blame, whereas if things go 
right, he may not always receive the credit which is his due. He will generally have 
little tinie or opportunity to become a specialist, but he must nevertheless at all 
times unselfishly place his knowledge, advice and experience at the disposal of 
j^'yXtbose who can make the best use of them for the general good of his company or 
/organisation. 

Secretarial jobs need some traming and skill and a sort of mental equipment 
with a background of education to enable the secretary to discharge his duties or 
functions which are onerous and multifarious. Secretarial practice offers such 
’a course of knowledge and practical training to mentally equip one for secretarial 
fhhctions, 
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The subject of secretarial practice is more an art than a science, since the 
tnowledge it imparts is that of the methods, procedures, or means to attain the 
techniques and the requisite skill, adaptability and personality that niake one a 
successful secretary. 

Appointment of secretaries and their duties secretary has been defined 
as **any individual possessing the prescribed qualification appointed to perform 
the duties which may be performed by a secretary under the Companies Act and 
any other administrative or ministerial duties” [Section 2 (45) as amended by tb^;^ k 
Companies (Amendment) Act, 1974]. 

The secretary of a company is sometimes appointed by the articles of the 
company. Evenif he is so appointed, it is essential that the appointment should 
be confirmed, at the first ueeting of the Board of Directors by a resolution in the 
following form : 

^‘Resolved that Sbri be and/or is hereby appointed Secretary of the 

company on a salary of Rs per month on such terms as the Board may deter- 

mine from time to time/’ 

When the appointment is made, a copy of the resolution should be forwarded 
to the Registrar of Companies so that he may accept the returns, under the Cotn^ 
panics Act, certified by him. 

The duties of a company secietary may be broadly classified as : (i) statu- 
tory; (ii) in relation to the directors, shareholders and the public ; and (iii) 
administrative. 

The formost duty of a company secretary is to attend to all the statutory 
or legal requirements that must be complied with by a company. The Compahies 
Act, the Income-tax Act, the Indian Stamp Act and other Acts impose several 
obligations on every company. As the principal ofiBcer of the company, it is his 
duty to satisfactorily comply with them. 

The Secretary is also responsible to the directors for carrying out their 
policies, decisions and directions ; also to maintain a record of the proceeding of 
their meetings. 

The Secretary is expected to generally watch the interests of shareholderafi^ 
But he must not disclose the affairs of the company to any one of them individually 
If any information is to be given, he should release it simultaneously to all of them. 
More particularly, a Secretary is required to place before the Board applicationa for 
allotment, transfer and transmission of shares* Before doing so, he must ensure 
that the applications are supported by proper documentary evidence an4 the 
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interest of any one of the shareholders will not be adversely affected by any such 
transfer. 

t . The Secretary also is often placed in charge of the administration of the 
office. In^hat case, it will be his duty to exercise proper supervision over the 
working of the office so as to ensure that maximum efficiency in administration is 
achieved, 

f ) Legal position of Secretary : Though the Companies Act, 1956 does not 
define the legal position of a company secretary, yet bis position may be assessed 
apd described from the nature of the duties he is required to discharge, pursuant to 
his agreement with the company and in conformity with the statute. You have 
already read the statutory definition of the Secretary in Section 2(45) of the Com- 
pnnies Act You should also note that according to Section 2(30) of the Act, the 
Secretary is the officer of the company and his legal position is determined accord- 
ingly. An officer is regarded as a salaried person who is not a clerk and who has 
been appointed to perform certain specific duties. Therefore, the Secretary is, in 
the eye of law, a salaried person, a servant of the company under the control and 
subject to the directions of the Board of Directors. Legally, the company secre- 
tary is the confidential servant of the Board, doing such work as he is told to do 
and as has been laid down by the statute. Practically, when applied to the Execu- 
tive Secretary, the phrase “as he is told to do” is to be replaced by the phrase “as 
may be delegated to him”. You will perhaps appreciate that there is world of 
difference between the aforesaid two phases. He has no original authority to act 
or to represent the company or to enter into any binding contract on its behalf. But 
in terms of the Code of Civil Procedure, the Secretary is the principal officer of the 
company and, consequently, has the authority to sign court papers and other 
documents for the company. 

In the financial interests of the company, the functions of the Secretary 
should be well defined. He is appointed by the company to perform ministerial or 
administrative duties in consonance with the provisions of the Companies Act. To 
this extent, he is a sub-ordinate officer and his remuneration does not come in the 
^^^Iculation of overall managerial remuneration under Section 198. But where 
V. Wnagerial powers are referred on him to the extent of management of the whole 
or substantially the whole of the affairs of the company, then the Secretary, not- 
withstanding his designation, shall be treated as Manager within the meaning of the 
Companies Act. Further, where in that capacity he is also a director of the com- 
pany, he shall be looked upon as a managing director. In either case, the Secre- 
tary's remuneration would, of course, come within the calculation of the managerial 
remuneration under Section 198. 
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Metaphorically, secretaries arc the ears, eyes and hands, while the directoN 
are the brains of the company. Since a company, being i/urldica persona, has no 
physical existence, it can only act through human agencies, and the Boafd of 
Directors constitutes this agency. Consequently, all the powers and authorities of 
the company are vested in the Board of Directors. Just as the human brain dictates 
the functions of the others limbs of the body, so also the directors undoubtedly 
frame the policies for the organisation and the business of a company, its present ^ 
management and future expansion. The directors, not being the servants of the 
company, cannot be expected to attend to the company’s business at all times. 
Therefore, the day-to-day affairs of the company have got to be delegated to a 
person. Such a person is appointed as the Secretary who executes or implements 
the policies of the directors and who has to follow their directions. He is said to 
be the mouthpiece of the directors, because through him the voice of the company 
is communicated to the shareholders and outside world. Just as the ears, eyes and 
hands of a human body function in their actual dealing with the outside world at 
the dictates of the brains, so also the Secretary of a company carries on day- 
to-day administration and management of the company under the control and 
guidance of the directors. 

But the position of the secretary, in actual practice, may be somewhat 
different. An accomplished secretary acts as the brain of the company. His 
ability, his contacts with the commercial world and his administrative control over 
the whole office— all this enables the secretary to vitally influence the ma nagement. 

In all matters of policy and administration, the directors consult an experienced and 
well conversant secretary. He is bestowed with ample discretionary powers which 
he can exercise without intervention of the Board of Directors. The secretary vis-a- 
vis the administrative set-up of a company, is often next to the managing director. 

He, as an executive head, is empowered to supervise and control the secre- 
tarial and share department or other departments and may even have the power to 
appoint and dismiss the staff working under him, depending upon the Board's 
decisions in this respect. The Board may, however, delegate to him various other 
powers. Such a delegation depends on the nature of the appointment and the 
dimension of the company. Powers of the company are vested in the Board and '' ^ 

the secretary has the power to do only such acts as are of purely ministerial nature ' 

and as have been delegated to him by the Board. 

Being the principal officer of the company, he is assigned, sometimes under 
the articles, the duty to affix the common seal to documents and countersign them. 

He is also empowered to sign court papers and documents, as we have already 
stated earlier, under the Code of Civil Procedure, 1908 . 



5 

LiaiMlitfes onder tbe Companies Act: The Companies (Amendment) Act, 1974 
has introduced a new Section 383A whereby it is provided that every 
company having a paid up share capital of Rs. 25 lakhs or more shall have a 
whole-time secretary ; where the Board of Directors of any such company com- 
prises only two directors neither of them can be the secretary of the company. In 
other words, for a company having less than Rs. 25 lakhs as its paid-up share 
capital the ai^intment of a secretary is not compulsory. And, therefore, the Act 
i. does not specify any duty for him to perform. 

' Any firm or body corporate holding ofiBce as a secretary of a company at 

the commencement of the Companies (Amendment) Act, 1974 must vacate the 
office as a secretary within six months form such commencment. Where any 
individual is holding, at the commencement of the Companies (Amendment) Act, 
1974, office as the secretary of more than one company having a paid-up share 
capital of Rs. 25 lakhs or more he shall, within a period of six months from such 
commencement, exercise his option as to the company of which he intends to 
continue as the secretary. On and from such date he shall vacate ofiice as a 
secretary in relation to all other companies. 

A company may, of course, appoint a secretary even if it is not compulsory 
for it to appoint one. In any case, he is entrusted with various duties to perform 
in consonance with the provisions of the Companies Act and contravention of such 
provisions exposes the company and/or its officer or officers in default to pMioif j ftg 
or even imprisonment. Under Section 5 of the Act such “officers in default” mean 
officers who are knowingly and wilfully guilty of the defaults in non-compliance 
of failure. The secretary, as one of such officers of the company under Section 
2 (30), may be liable for any default on his part in respect of such duties as may be 
entrusted to him. Normally, liabilities of the secretary emanate from the acts of 
ommision or commission or from actual cases of default or negligence to comply 
with various statutory provisions, e. g., failure to file the annual balance sheet, 
profit ^nd loss account, annual return, etc, with the Registrar, failure to mak e 
entry in the register of charges, failure to make various returns to the Registrar or 
file various documents or particulars, default in holding the statutory meeting or 
^ annual general meeting, default in serving due notices of and recording proper 
^ jmiiqitea of the Board meetings or of the company meetings, etc., to be a party to 
the issue of fraudulent prospectus. 

M a delegate of tbe Board, be has to execute its directions and also to per; 
form the routine work of the company. 

The secretary is primarily obliged to comply with all the legal requirements 
prescribed by the Companies Act as well as by allied statutes. He must take 
necessary steps to prepare all documents in connection with the memorandum, 



articles, promotion and incorporation, if he was appointed before incorporation. 
He would be responsible for the issue of prospectus under expert legal advice, 
issue and allotment of shares, making calls, holding of statutory meetings, filing of 
statutory report, holding of annual general meeting, arranging and condu cting 
Board meetings, filing of returns regarding allotments, filing of annual balance 
sheet and profit and loss account and annual returns, preparation of agenda and 
minutes, declaration of dividends and allied matters, transfer and transmission of 
shares and further issue of shares and borrowing of money by the issue of deben- 
tures or otherwise. Moreover, he must maintain share registers, register of contracts 
register of members, register of debenture-holders, register of investments, register 
of directors, register of agencies and the like. 

Sometimes, a company secretary is the chief accounts officer of the company. 
He has therefore to authenticate the final accounts on its behalf. For the purpose, 
he is required to maintain proper accounts, have the balance sheet and profit and 
loss account audited and filed. Also he is required to look after the various 
commercial transactions associated with a trading company. Being the chief 
accounts officer, he is required to deal with the matters arising out of income-tax, 
sales-tax, etc. Various other statutory regulations like Foreign Exchange Regula- 
tion Act, Capital Issues Control Act and Acts relating to licencing and develop- 
ment of industries, Indian Stamp Act are to be complied with by him. 

A secretary may be subjected to a variety of liabilities emanating from his 
contract of service with the company, e. g-, obligations to the directors for faithful 
discharge of his duties, for carrying out their lawful directions in accordance with 
his agreement ; obligation to exercise reasonable care and skill in discharge of hb 
duties, so as to avoid his liability to damages for negligence ; obligation to act 
in strict obedience to the rules and regulations laid down by the articles of the 
company ; obligation not to disclose any confidential information or technical 
data or knowledge collected, held or acquired in the course of his duties ; 
obligations not to do anything repugnant to the interest of the company ; liability 
for wilful negligence on mis-conduct or fraud in the course of his employment. 

In this context, it is worthy of note that if the secretary, while lawfully 
discharging his duties within the scope of his authority, incurs any personal loss or ■ 
liability on account of the company, be shall be entitled to be indemnified by the 
company for such loss or liability. 

When the company goes into liquidation, the secretary, as an officer of the 
company, may be held liable under Section 543 of the Act for the following, 

namely I— 
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(i) misapplication or retention of any money or property ; or 

(ii) for misfeasance or breach of trust in relation to the company. 

The liability of the secretary may be civil and criminal. He shall be person* 
ally liable, concurrently with the company for any wrong committed in the course 
of his employment. But if he proves that he acted innocently, he would be entitled 
to be indemnified by the company for any loss sustained by him. 

In the above-mentioned paragraphs we have discussed the duties of the 
company secretary in general terms. Now let us consider his duties in particular 
relation to different entities : — 

' (a) Duties in relation to the company : Under this head, we shhll discuss his 

duties before and after the incorporation of the company. Before incorporation, as 
a confidant of the promoters, the prospective secretary has the duty of assisting 
the solicitor engaged for incorporation, meeting and discussing with solicitors, 
auditors, promotors, brokers, relating to matters and formalities antecedent to 
the formation of the company. After incorporation, his duties include compli- 
ance with all the requirement’s under the Companies Act, Income-tax Act, the 
Indian Stamp Act, Foreign Exchange Regulations Act 1973, Capital Issues 
Control Act and other connected statues, calling of the first Board niti«»ting 
to elect chairman, to appoint bankers, solicitors, etc. approve draft agreements, 
etc. He has to make available various registers and books of account and other 
papers and to file documents, notices, statements and returns with the Registrar 
and to maintain records of the minutes of the various meetings and proceedings. 
Consequently, he has to see that all the documents, papers and statements are sub- 
mitted within th: prescribed time-limit, deduct Income-tax from the salary to be 
paid by the company to the employees, to file income-tax returns of the company, 
etc. 

(b) Duties in relation to the directors : We have stated earlier that the 
secretary is an officer of the company under the direct control of the Board of 
Directors. Therefore, he is under an obligation to carry out the Board’s expressed 
or implied instructions and to act according to the powers and authorities given to 
him. Looking after the management of the office falls within the purview of 
implied authority, whereas all matters of policy come within the ambit of his 
e:!tpressed authority. 

As you have observed earlier, the responsibility to arrange for the Board 
meetings, to conduct all proceedings of directors in accordance with the articles 
of association, to deal with correspondance of directors, to record the deliberations 
and decisions of directors, to keep custody of all files, documents and reconls 
concerning the directors -ail these have to be shouldered by the secretary. 
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In matters of major importance, the secreUry may contribute to the dehbera- 
tions of the Board by providing facts and figures and also by giving his views 
thereon. Sagacity demands a study into the pcreonal leanings and whims of a 
particular director or directors in order that the chairman can conclude the board 
meeting successfully. 

(c) Duties in relation to the share-holders and the public : He is the 
Mouth piece of the Board of Directors, medium of communication between the j 
directors on the one hand and the public on the other. The word ‘public’ includes 
shareholders, customers, brokers, other companies. Government and public bodies, 
creditors and others. Being the confidant of the Board, he records its de^rations 
and decisions in matters concerning shareholders, and afterwards notifies them to 
shareholders and the public. It is incumbent on him to convene the Board 
meetings in obedience to its directions, to make public declarations on its behalf, 
to disclose the position of the company to the shareholders in pursuance of the 
requirements of the Act, to see that the dividend, when declared, is paid properly. 
Also, he has to observe the rules and issue notice as regards closing of books 
during the prescribed period as well as to aflFord inspection of documents, e.g,, 
prospectus, statement in lieu of prospectus, any contract or document or applica- 
tion to the Government, etc. 

It is his duty to comply with the requirements of the stock exchange regula- 
tions and thus to see that the interests of stock brokers and their clients are not 
unduly harmed. It is his duty to keep strictly to himself, both in the interests 
of the company and its members, any confidential information that he comes to 
possess regarding the forthcoming dividends, contracts, loans and investments, 
reconstruction or amalgamation of the company. 

The secretary has to act within the scope of the company’s business and also 
Whhin the scope of his own duties. Any act done by him beyond this scope shall 
not bind the company ; he shall remain personally liable on that account. His 
position being that ufan implied trustee, he is in a fiduciary relation to Um 
company on the one hand and the shareholders on the other. Therefore, he ought 
bot to act in a manner in which his duty and interest may conflict. 

Being the servant and the authorised agent of the company, he must confine * 
himself studiously to the matters delegated to him and others arising out of and 
within the regular course of the company’s business. For any statutory default or 
negligence as an ofiBcer of the company, he remains liable to the company’s 
members and creditors and answerable to the Registrar of Companies and tlie 
Company Law Board. 

While the secretary is the servant of the Board of Directors, he is originally 
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the servant of the shareholders. The matters on which he is anthorised to com* 
monieate either by the Board meeting or general meeting fall within the purview 
of his normal duties. But in case an individu il shareholder calls for any informs* 
tion, the secretary must be cautious and careful about whether he should part with 
such information, in the larger interest of the shareholders and the company itself, 
and deal with the situation with sagacity and prudence. 

(d) Duties in reiatlon to organisations in the office : The powers and duties 
i~ of a secretary as office organiser or an office manager depend upon the size and 

magnitude of the office. In the absence of a managing director or manager, the 
secreatary is in sole charge of the office. He is to control, supervise and co-ordinate 
the various departments of the office. In some cases, the secretary is also the chief 
accountant. 

He is to look after the secretarial or share department, correspondence 
department, records, filing, accounts and at times labour matters also. He is the 
link between the staff and the management. He has to keep the staff contented, 
efficient and co-operative through his sense of justice, diligence, integrity and 
loyalty. He must appreciate the human problems that affect man's actions but 
without sacrificing the necessary administrative firmness since he has to check the 
staff's faults or irregularities. He must have confidence in the heads of departments 
and must not fight shy of getting their suggestions for effecting improvement or 
reorganisation. 

(e) Duties in relation to the Companies Act : As he is not only the servant 
of the company but also a servant of Law, so to say, he must be thoroughly con- 
versant with the implications of the provicions of law and the procedures as to the 
company’s affairs. He must keep a careful watch over all affairs of the company, 
e.g , appointment of personnel, appointment of agents for sales, purchase or other 
matters, appointments and retirement of directors and their remuneration and also 
in matters of all sales and purchase, expansion programmes, etc. This watchfulness 
is necessary for duly complying with the provisions of the Act. He must have up- 
to-date knowledge of all case laws on the subject and the lacuna in the Act or the 
flexible prov.sion thereof to safeguard the interests of the company in appropriate 
cases. But he must guard against any act which is ultra vires the Act or the 
memorandum and artic 's of the company. 

Essential Qualities of a Company Secretary : Having regard to the duties and 
responsibilities of a company secretary, the qualities that he generally should 
possess, apart from personal qualities, may be enumerated below : — 

(i) Sound general knowledge and specialised knowledge of the statutory 
requirements which a company must comply with. 
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(ii) Knowledge of theory and practice of banKing, money, foreign exchange, 
stock exchange, and capital market. 

(iii) Working knowledge of different processes of the business including 
that of technique of manufacture followed by the company. 

(iv) Knowledge of modern office practices and procedures, ability to make 

'systems analysis’ of the office operations for integrating them to avoid 
duplication. '^1 

(V) A persuasive personality so that he is able to ‘sell his ideas’. This is 
essential, for only then he will be able to introduce new concepts and 
ideas inthe organisation to which invariably there is a great deal of inter- 
nal resistance. To be successful, he must also possess a great deal of 
tact and patience essential for convincing others as regards the advi- 
sability of introducing new methods and techniques in office administra- 
tion. For example, when the system of Automatic Data Processing is 
proposed to be introduced, it may give rise to a series of human pro- 
blems. The secretary would have to bear the brunt of that unless he is 
able to create a climate conductive to its acceptance. 

(vi) The capacity to grasp rapidly new ideas and trends in business mana- 
gement essential for keeping the organisation abreast of times in this 
fast moving age. 

(vii) The ability to build good public relations which is very essential now-a 
days for maintaining harmonious relations with various Govern- 
ments and semi-Government bodies, 

(viii) The ability to inspire confidence among shareholders and members of 
the staff so that they feel that their interest is being protected adequately 

(ix) Knowledge of Accountancy and such cognate subjects as Inome-tex 
Law, Valuation and the preparation and presentation of Statistics in 
scientifically accurate form. 

(x) Knowledge of Mercantile Law, i e , the law relating to contract, agency, 
saly of goods, negotiable instruments, carriage by land, sea and air 
insurance, patents, copyright, trade marks, insolvency and bill of sale. 

(xi) Knowledge of the law relating to the conduct, and procedures at 
meetings, (a) generally (c) the meetings of registered and statutory 
Companies. 

fxii) Knowledge of general economic conditions. 

Finally, when a c. mpany has extensive foreign connections, as is the case 
with so many companies today, the secretary will greatly increase his velue to bis 
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company if he has got the wisdom to attain such a knowledge of one or more 
foreign languages as well enable him to converse and correspond freely in th em . 
The particular language or languages to be acquired will obviously depend upon 
circumstances. 


The secretary is intimately connected with the promotion of the company. He 
will work in close collaboration with the promoter. 

Company secretary and other execntives of the same rank : The position of 
^ the company secretary is different from that of the other executives like sales 
manager, commercial manager, etc., though they may be holding similar status in 
the organisation. 

The company secretary is an “oflacer’’ by virtue of Section 2 (30) of the 
Companies Act according to which “oflScer” includes any dirctor, manng ^ r or 
secretary or any person in accordance with whose directions or instructions the 
Board of Directors or some directors are accustomed to act. The position of the 
director is easily understood. Manager for this purpose is a person who, subject 
to the superin tendence, control and direction of the Board, has the manag ament 
of the whole or substantsally the whole of the affairs of a company [Section 2(24 )] ; 
therefore sales manager or commercial manager etc. is not a manager within the 
scope of the Companies Act since the sphere of his authority is limited to a func- 
tion. The position of the company secretary is different. He is an “officer” of 
the company with various duties under the Act. 


Section 383A of the Act provides that every company having a paid-up share 
capital of rupees twenty-five lakhs or more shall have a whole-time secretary and 
where the Board of Directors of any such company comprises only two directors, 
neither of them shall be the secretary of the company. This is a unique position. 
There is no legal compulsion to appoint any other executive including the managing 
director. But in case of secretary, his appointment is legally compulsory, if the 
company’s paid-up capital is Rs. 25 lakhs or more. 

Under Section 2(45), secretary means an individual posssessing the prescribed 


qualifications. This is another major exception. In no other case, qualification is 
prescribed to determine the eligibility for appointment as executives. Even for 
(|lhppointment of one as managing director, no qualification as such is required 
though there are other liL^ltations. 


The Companies Act and the Income-tax Act provide that certain things must 
be done by the Secretary, e.g., signing of the accounts of acompany by the Secretary 
under Section 215 of the Companies Act ; signing of annual return in the prescribed 
form, certificate as to the correctness and completeness of the facts stated in the 
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ihntial return, further certificate in the case of the number of members of Ae 
company exceeding 50, by the secretary under Schedule V to the Companies Act , 

preparation and filing of certain documents, notices, statements with the Registrar 
of Companies: maintenance of several books and registers under the Compames 
Act, etc. etc. Section 2(35) (a) of the Income-tax Act defines the term “principal 

officer” with reference to a company as meaning, inter alia, the secretary. Being the 
principal officer, the secretary is regarded as the person responsible for paying the 
amounts in respect of which tax is deductible at source under Sections 191 to 206B 
of the Income-tax Act. Ho is also required to discharge all the tax-obligations of 
the company (e.g , advance payment of tax, filing of return of income, etc) under 
Income-tax Law and other taxing statutes. As regards compliance with the provi- 
sions of other Acts like the Indian Stamp Act, Commercial Establishments Acts, 
Factories Act, Industrial Disputes Act, Employees’ State Insurance Act, Payment of 
Wages Act, etc., although these Acts do not state that the secretary is bound to 
comply with them, nevertheless he may be called upon to discharge these duties 
since these fall within the purview of the phrase “any other ministerial or adminis- 
trative duties” appearing in Section 2 (45) of the Companies Act. The other 
executives mentioned above are usually not required tn discharge these functions. 

The normal practice is that a communication addressed to the secretary is 
treated as a communication to the company. Similarly, a communication from the 
secretary of a company will be treated as a communication from the company 
unless there is notice to the contrary. 

From the above discussion, it is clear that the secretary’s position, so far as 
the Companies Act is concerned, is quite different from that of other executives in 
a corporate enterprise. 

Functions of a promoter : An eminent Jurist has observed that “promoter 
is not a team of law but of business usually summarising in a single word, 'a 
number of business operations familiar to the commercial world by which 
a company is generally brought into existence.” In other words, promoter is the 
person who conceives a business scheme, studies its economies, estimates the 
amount of physical and human resources required for its implementation, assesses 
the amount of finace required for its working and if he is satisfied that schem*^ 
can be worked out profitable proceeds to register a company. The functions of a 
promoter thus are : 

(i) to discover and investigate business opportunities ; 

(ii) to assemble various elements for the starting of the business ; and 
(iil) to arrange for finacing the business operations. 



L Discovery and investigaUon of bnsiness opportnuities : Every basineli 
originates and developes from an ‘embryonic conception' which is a crystaiisation 
dfthe possibilities of being started successfully under certain conditions. To 
start with, the promoter draws up an outlihe of the business idea or scheme 
tentatively. It may be to manufacture a new product, to expand an existing 
business by amalgamating two or more separate business units or to set up an 
agency for the distribution of goods more economically and effectively. Afterwards, 
he studies the commercial possibilites of the idea or scheme, investigates its 
commercial possibilities by mastering all the data and evidence required for 
determining whether it is economically and technically sound and is sufficiently 
profitable to pursuade businessmen to invest their money in it. For explaining 
the economic, technical and financial features, the scheme is usually drawn up in 
as minute a detail as practicable so as to show the amount of capital that would 
be required, the sources from which the plans and machinery would be obtained, 
the extent to which raw materials are available within the country, whether any 
material would have to be imported and whether import licences for the same 
would be available, the source or sources from which labour would be drawn, the 
amount that would be available for distribution as dividend, etc. 

To carry out the investigation, the promoter may take the assistance of experts 
indifferent fields, eg., market research specialists, stock-brokers, economists and 
others. The strength and viability of the scheme will depend on the care and 
thoroughness with which the investigatio i has been carried out. 

2. Assembly of bnsiness elements : After the scheme has been drawn up and 
it appears to be commercially sound, the promoter proceeds to make prelimi- 
nary arrangementus for the acquisition of various element for the implemention of 
the scheme, e.g., the material resources, the managerial ability, creating for trans- 
port, making arragements for marketing of goods, etc. 

More particularly, he decides whether the company shall be managed by 
managing directors or a manager, negotiates with persons who are willing to accept 
such a responsibility and provisionally settles the terms on which they would be 
appointed. Usually, the promoter is interested in being appointed to manage the 
company on his own '>r jointly with others. 

3. Financing the operation : Finally, the promoter proceeds to estimate the 
total capital requirements of the company and the manner in which they should 
be raised, i.e, what should be the capital structure of the company and how it 
should be underwritten. 
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The Secretary will have to take now onwards an active part in the affaira. 

After all the foregoing arrangements have been made, the secretary or the 
promoter proceeds to have the memorandum, of association, the aaticles of 
association and the prospectus prepared and arranges for their printing. It any 
arrangement is to be entered with the managing director, the draft thereof, is also 
prepared. All these documents are usually prepared with the help of experts but 
the promoter guides them so as to ensure that they include all the provisions 
necessary for the smooth working of the company. If it is necessary to make any 
arrangements in advanse for the purchase of land, plant or machinery or raw 
materials, he enters into preliminary contracts with the suppliers. 

Decisions on most of the points aforementioned are taken by the promoter 
himself or in consultation with the proposed directors. He defrays all the preli- 
minary expenses incurred in connection with various items enumerated above, 
which he subsequently claims from the company after it has come into existence. 

Besides the above functions, other functions of the promoters or the secretary 
are (i) to appoint managing broker, brokers and auditors ; (ii) to make applica- 
tion to the Controller of Capital Issues, whenever necessary ; (iii) to transact 
negotiations with commercial banks for short-term finance and also with other 
financial institutions like the Industrial Bank of India, Industrial Finance Cor- 
poration, Industrial Credit and Investment Corporation of India, for long-term 
finance. 

Registration of companies : To register a limited company, the undermen- 
tioned documents must be filed with Registrar of Companies ; 

(i) Memorandum of Association ; (ii) Articles of Association, if any ; (iU) 
the agreement if any, which the company proposes to enter into with any indivi- 
dual to be appointed as its managing director ; and (iv) the statutory declara- 
tion by an advocate, an attorney or a pleader entitled to appear before a High 
Court or a practising Chartered Accountant who has been engaged in the formation 
of the company or by a person named in the articles as a director, manager or 
secretary of the company to the effect that all the requirements of the Act and the 
rules framed thereunder have been duly complied with, in respect of registration 
and other matters precedent and incidental thereto. 

The above are the only documents under Section 33 of the Act, which 
necessarily have tu be lodged in order to secure the registration of the company. 
But in practice, two other documents, which have to be filed within a short time of 
the company's formation, are lodged at the same time. These are as follows t 
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(i) The notice of the situation of the registered office of the company under 
Section 146 within thirty days of the date of its incorporation. The 
reason for the lodgment of this notice is that the company’s memo* 
randum of association only states the State where it is to be situated 
but does not give its actual address ; and 

(ii) The consent of the persons named as directors of the company, to be 
filed within thirty days of their appointment as directors. (It may be 
noted that this position does not apply to a private company unless it is 
a subsidiary of a public company). 

Specimen : 

Memorandam of Associations and other Documents 

(a) Memorandum of a company limited by shares 
(See Section 14) 

(i) The name of the company is “The Sunkammesh Company, Limited.” 

(ii) The registered office of the company will he situated in Union Territory 
of Delhi. 

(iii) The objects for which the company is established are : [Here you should 
set out the main objects in accordance with the nature of the business 
of the company and thereafter the other objects of general nature, which 
may be ancillary to the main objects and some others mostly common to 
all companies. You will do well to consult a couple of memoranda of 
two different companies]. 

(iv) The liability of the member is limited. 

(v) The share capital of the company is two hundred thousands rupees, 
divided into two thousand shares of one hundred rupees each. 

We, the several persons whose names and addresses are subscribed, are 
desirous of being formed into a company, in performance of this memorandum of 
association, and we respectively agree to take the number of shares in the capital of 
the company set opposite to our respective names. 
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Names, Addresses and Numbes of shares 

Descriptions of Sub- taken by each 

scribers. 


1. A. Banerjec 

s/o.... 


100 

2. C. Deshmukh s/o..... 

...Industrialist 

25 

3. E. Footwala 

s/o 


40 

4. O. High 

s/o 


10 

5. I. Tackson 

s/o 

... 

50 

6. K. Lahiri 

s/o 


30 

7. M. Naini 

s/o .... 

...Merchant 

60 


Total 


315 


Witness to the 
Signatures 


4 


Dated at the day of 19... 

(b) Memorandum of a company limited by gnaractee and not having a share 
capital. 


(See Section 14) 

(i) The name of the company is “The West Bengal Marine Welfare 
Limited.” 


(ii) The registered ofSce of the company will be situate in West Bengal. 

(iii) The objects for which the company is established are “The care 
of the ships belonging to members of the company, and doing of all 
such other things as are iociL.eotal or conductive to the attainment of 
the above object.” 


[You should set out here other relared objects]. 

(iv) The liability of the members is limited. 

(v) Every member of the company undertakes to contribute to the assets of 
the company, in the event of its being wound up while be is a member, 
or within one year afterwards, for payment of the debts and liabilities 
of the company contracted before he ceases to be a member, and the 
costs, charges and expenses of winding up and for the adjustment of the 
rights of the contributories among themselves, such amount as may be 
required but not exceeding one hundred rupees. 


f 


(vi) We, the several persons whose names and addresses are subscribed, are 
desirous of being formed into a company, in pursuance of (be 
memorandum of association. 
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AddresKB^ Descriptions and 
Occupations of subscribers 


Witness to the 


1. A.B. of. 

2. C.D. of, 

3. E.F. of. 

4. GM. of, 

3. I.Ja Of..*,^ «•••••.•. 

6. ILL. of 

7. M.N. of. 




Dated the tiay of.. 


Si^ti^ 


M • • • p • • f • 


.19. 


FORM 

(c) Consent to act as directs of a company ponaant to Section 2fi4(l)/2ti6(l}(a). 

ilo. of Company 

Name of Company. ^....Limited. 

Presented by 


To , 

(The Registrar of Companies 

1/ We, the undersigned, hereby testify my/our consent to act, as Directo^ 

Diiecters of the Limited 

pwsuant to Section 264(l)/266(IHa) of the Companies Act, 1956 certify that 
I/we have not been disqualified to act as Director/Directors under Sectipn 267 or 
274 of the Companies Act, 1956. 


Name and 
surname in 

Address 

Description 

Occupation 

Date of 
birth and 

Nationality 

Signatures 

^ ,|«11 1 




age 


T! ^ 


Dttethis day of...-. 19 


Not$\ 

(1) If a director ngns by hit agent anthorised in writting, ^ autborii^ 

fflott be produced before the Registrar. ' 

(2) This from is not lequind to be filed : 

(a) by a company not having a share capital ; 

(b) by a private company ; 

(c) by a company which was a private company before beoMniag a 
public company ; 

(d) Where the directors or proposed directors are named in a i^peo* 
tus issued by, or on behalf of, a company after the expiry of one 
year from the date on which the company was entitled to commenoe 
business. 

(b) Declaration of compliance with the statutory requiremeots in appHcatin 
for re^stralloB of a company porsnant to Section 33 (2) 

Name of Company - • Limited/Private Limited 

Presented by 

I of ^ 

do solemnly and sincerely declare that I am an Advocate of the Supreme CosM 
or of the High Court/an Attorney or a Pleader entitled to ai^iear befOro the 
High Court/a Chartered Accountant practising in India who is engaged in the 
formation of a company, or a person named in the Articles as a director/Manager/ 

Secretary of the Limited/ 

Private Limited And that all the requirements of tbe- 

Companies Act, 1956, and the rules thereunder in respect of matters precedent to 
the registration of the said company and incidental thereto have been complied 
with. And I make this solemn Declaration conscientiously believing the same to be 
true. 


EHrte SignUuie 

Place Designation 


Witness. 

ifote : 


dedan^ion need not be either stamped or vmfied. 



(e) XJit of peiKMf who iMve consMtcd to be the ttectan of the coapof li 
puMOMe of SecttoB 266 (4) 

No. of Compeny... n 

Nomisoi Copitol ' 

Name of company ...........limiiod 

Pnaented by 

List of persons who have consented to be directors of the. M*e«o •«*•«« ooooOo 

^ ^ Limited filed with the Registrar pursuant to Section 266 (4) of the Companies Act. 

^ 1956 by of. the applicant (s) for 

legistralion of the memorandum and articles of association of the company. 


Name and 
Surname 

Address 

Description 

Occupation 

Date of 
birth and 

Nationality 

in full 

1 

2 

3 

4 

age 

5 



1 . 

2 . 

3. 

4 . 

3 . 

*• 

7. 

Sigoature(s) of. 

the applicant( 8 ) . 4 . ... , 

Dated the dap of 19 


Neie: 


This form is not required to be filed 

(a) by a company not having a share capital ; 

(b) by a private company. 



(0 Undertaking to take np and pay for qnaliflcation ikuto 
Seclien^66(10)(b)(Ui). 


No. of Company — 

Nominal Capital 

Name of Company Limited, 

PiMontedby 


to 



Tbe Registrar of Companies, 

We, the undersigned, having consented to act as director/directors of t];te 

Limited, do thereby undertake from ihe said 

company and pay for shares of. 

each, being the number/value of the shares prescribed as the qualification shares 
for the office of director of the said company. 


Signature(8) 

Address 

Description 

Occupation 

1 

2 

3 

4 


1 . 

2 . 

3. 


. 4. 

5. 

6 . 


Dated this. 


day of. 


19 


Note : 

(1) If a director signs by his agent authorised in writing the authority most 
be produced before the Registrar. 

(2) This form is not required to be filed : 

(a) by a company not having a share capital. 

(b) by a private company. 


(g) Certificate of Incwporation : 

I hereby certify that the Limited, 

is this day incorporated under the Companies Act, 1966 (I of 1956), and that the 
jCofapaiur is limited. 

Given under my hand at New Delhi this day of .One “ ' ' 

Nine Hundred and 


Seal of the Registrar of Companies, 
New Delhi. 


Sd/- 

Registrar of CompaaitB 




a 


(h) Notice of dtutiM/Cliaage oraitiwtim ofSegMerad office pwsuatM 
Sedleo 146. 

No. of Compooy^... 

Name of Company Limited/Prlvate Limited 

f^twentod by 

The Registrai of Companies 

Limited/Private Limited hereby gives you noU^ 

in accordance with Section 146 of the Companies Act, 1956 that die Registered 


oflke of the company. 

BiHiflfAfI tkt _ Wftft 

removed from 



OOthe« 


19 

Date 


Signature 

The day of. 19 


Designation 


Borrovlng powers : Every trading company has an implied power to borrow- 
Non-trading concerns can borrow unless specially authorised to do so. 


Section 293 of the Act forbids a public company as well as a {wivate com- 
pany which is a subsidiary of a public company, to borrow in excess of the 
of its paid-up capital and free reserves (apart from temporary loans obtained by 
the company from banks). This limit, however, can be relaxed by the company in 
a general meeting. Borrowing powers can also be further restricted, if a provision 
is made in this regard in the articles. 

The power to borrow also implies the power to create a charge on the 
of the company or a security for the repayment of the amount borrowed. 

Section 125 of the Act contains a list of charges which, whenever created 
by a company must be registered with the Registrar of Companies. They are ; 

(a) a charge for securing any issue of Debenture ; 

(b) a charge on uncalled share capital of the company ; 

(c) a charge on any immovable property wherever situate or any interest 
therein { 

(d) a charge on any book debts of the company ; 

(e) a charge, not being pledge, on any movable property of the company ; 

(f) a floating charge on the undertaking or any property of the company 
including stock-in trade ; 



(g) A ^arge on calls made but not paid ; 

<h) a ^ATge on a ship or any share in a ship ; and 
(i) a charge on a goodwill or patent or a licence undw a patMiti <m i tiide 
marit or on a copyright or a licence under a copyright. 

A company most also maintain a register of charges and record (he(^,Uie 
eharges created on its assets (Section 143). Copies of instruments by v^iidi a 
duUge has been created should be kept at the registered office. 

A copy of every instrument or deed creating or evidencing any charge gind 
required to be filed with the Registrar in pursuance of Section 125, 127 or i28 
Should be verified as follows ; 

If the aforesaid instrument, or deed relates solely to foreign ^rolM^y, the 
copy should be verified by a certificate either under the seal of the company or 
under the hand of a responsible office of the company (i.e., a director, manager 
or secretary and any other officer, or employee of the company recopdsed or dec* 
lared by the central Government to be a responsible officer) or under the hand of 
some other person interested in the mortgage or charge on behalf of any pentm 
other than the company, stating that it is true copy. On the other hand, if it relates 
uiwther wholly or partially, to property situated in India, the copy should be 
verified by a certificate of a responsible officer of the company given under hit hand 
in accordance with the provisions of Section 76 of the Indian Evidence Act [Rule 6 
read with Rule 2 of the Companies (Central Government's (General Rules tnd 
Forms, 19561. 

Register of debentures : If a company issues a series of debentures, this 
register must be maintained. It should contain the following particulars : 

(a) The total amount secured by the whole series ; 

(b) The dates of the resolutions authorising the issue of series and the 
date of the covering deed, if any, by which the security is, created or 
defined. 

(c) A general description of the property charged. 

(d) The names, if any, of the trustees. 

In addition, the company must maintain the Register of Debenture^ioldets. 
It should have an index. 

The method of ^finrfening debentures, their redemption and the appoint* 
m ew* of Receiver are llib^tters of considerable interest. 

Mcnbcnliiii of the eomiNu^ : The essential criteria of a member, according 
to tibe definition contamed u Section 41 of the Act, are ; 
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(1) tbe iMnon must have agreed in writing to become a member of the 
i company t 

‘ ! (2) bis eamfl most have been entered in ihe registn of memberk. 

I Regietcr (rfmeariiers: The Act does not perscribe any form in which the 
c^l^itec ihoold be mantained. However, Section ISO contains detailed patticnlan 
iti regard to a member, which should be recorded in such a register. The form in 
r *) wbkh this register is, usually, maintained is given at page no. 24. 

I Section 1S3 of the Act prescribes that the register must be kept open at leMt 
for two hours on every working day for inspection by members free of chat^ ud 
any other person on payment of one rupee. 

The register of members and the Index may even be kept at any other jdace 
udthin the city, town, or village in which the registered ofiBce is situated if : (a) 
spdi other place has been approved by a special resolution passed in a genend 
' flkeeting ; and (b) the Registrar has been given in advance a copy of the proposed 
resolution. Despite these, the Central Government may make rules for the 
pKservation and destruction of these and other documents referred to in 
Section 163. 

) 


i 
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IS 


' ttf ^ ettl^ in Am if rbqnifed by i 6i ^ otbw 

^piiMi^''tBli#be rapfilied ^hio 10 days after tba itcdpit of tite ' appii^od/^ 
payflMiit of 37 P for every 100 words or part thereof. ' ' ’ 

Tlie aa^eiea in the fe^ster of members asay ba'seetified tty tiiB Cosutiaccord* 
Jap^to the pioviiiona contained m Section ISS. <w. > 

('• A ebmpuy may, after giving at least seven days’ fwevioiu fiotiee thiOttg^ 
advertisement in a newspaper circulating in the district in which tiw registefed 
of^ ^ situated, close its Register of Members for a period or periods not exceed- 
lug^'do the v^ole 45 days in each year, but not exceed 30 days at a time. ^ 

. ,fotellfft Regi^ra Such registers ate maintained by compmtios having 
siigfehoiders in foreign countries at their office in those countries. Elaborate pio- 
visions exist in this regard under Section 158 of the Companies Act. 


Share Certificates : It is a document of title, issued by the company, decUr- 
iog that the person named therein is the owner of a specified number of shares 
^ the capital of the company. 

According to Section 84, a certificate under the common seal of the 
company, specifying any shares held by any members, would be the prim fade 
evidence of the member’s title to such shares; but it would not be conclusive 
evidence of bis title. 


For a detailed study of this topic, students are referred to I.S.P. (It) C.L. 5. 
Students are expected to be familiar with the form of share certificate, share 
warrants and stock certificates, as also with the form in which a record in regard to 
their issue should be kept in the office. For these forms, refer to pages 27-30. 


Share Warrants : These are documents evidencing the title of the holders 
to warrants to the shares or stocks mentioned therein. They are transferable by 
deHvey and are thus regarded as negotiable instruments. Ordinarily, holders of 
share warrants are not considered members of the company, unless so laid down 
in the articles. Also share warrants do not operate as a qualification for a director. 
Elaborate provisions affecting the issue of share warrants are contained in 
Sectioiu 114 and IIS of the Act. Students <we advised to study them as well as 
I.S.P. (N) C.L. -3. 

Stock Certificates : Stock is the aggregate of fully paid-up shares legally 
consolidated. Stock Certificates represent parts of this consolidated amount 
evidenced by a certificate. The parts in respect of which certificates are issued 
have no relation to the normal value of the shares consolidated. Stocks, like shares, 
represent a part of the fully paid-up capital of the company. But they difier from 
shares in several ways. (See page 31) 



la awaifa of tbe po««n confbixed by Sectioa 642(f} Te$4 wHI^J^^otioa ICS 
ff A), the Centni Ooveroment has made the followiiig robe called Um fCoaiiiMijM 
^iMerv^km and Disposal of Recorda) Rules, 1966. i, 

DutrueHcm 0 / Documents (Ilii/e2) : The dDoamentl apeeifiad in colBnia 
(l)of die Schedule to these rules hept by a company under Secti<m 163 miybi 
destroyed after the expiration of the period indicated against them ia cohuin (2) of 
the same S^edule. 

Preservation of Documents beyond the period prescribed (ftule 3i : Deliiito 
anything contained in these rules, the Registrar of Companies may, by brwr In 
writing, direct any company to preserve any of the documents mentioned in column 
(1) of the said Schedule beyond the period specified for retention in the comspond* 
ing entry in column (2) thereof. ' 

Register of documents to be maintained (Ruk 4) : A company must 
a register in the form set out in the Apendix annexed hereto (p. 26) wherein it shal^ 
enter brief particulars of the documents destroyed and all entries made therein 
be authenticated by the Secretary or such other person as may be authorised by tim 
Roafd for the purpose. 
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iMvil i A ocntraveation of any of thase rales shall be piudshable 
wbfeh may extend to Ra. 500, 

THESOIEDUU 

(Sea Rde 2 and 3) 


T 


I 


r 



Nrnne of D9cumenu 


( 2 ) 


(1) Regisfer of members commencmg from the 

date of the registration of the company Permanent 

(2) Index of members Permanent 

(3) Register of debenture*hoIden IS years after the le^mp- 

tionof ddtentnfes. 

(4) Index of debentur^holders IS years after the ledemp* 

tion of debentnres. 


(S) Copies of all annual returns pr^ared 

under Sections 1S9 and 160 and copies of 8 years from the date of 
all certificates and documents required to filing with the Re^strar. 
be annexed thereto under Sections 160 
to 161. 

APPENDIX 
(See Ride 4) 


ParticuIatB of documents destroyed 


•ate and mode of destrucnmi with 
the initials of Secretary or otter 
outhorised person. 
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(1) Stocks cannot be issued by the company on an original lUotmefit of 
capital. 

(2) Stocks may be of varying denominations. ’ 

(3) Stocks do not have any distinctive numbers. 

(4) Stocks are issued agaixut fully paid-up shares and aw Intos^ualle in 

^ any denominations. Section 94 authorises a company to convert ^1 or 

any part of its paid-up shares into stocks and convert any of ^ stiacks 
into shares. 1 

A stockholder has all the privileges of a shaidio4det. The Odvanta^ of 
stockholding is that any part of the stocks can be transferred. The procediie in 
regard to their conversion and the effect of conversion of shares intoetocki |may 
be studied from Giapter 9 of J.C. Bahl’s Secretarial Practice in India (ibth £d^.) 

Call on shares: For legal provisions in this regard you may: refer t« the 
diseussiea of the topic in I.S.P. (N). C.L.3. But in this Study Paper youahhuld 
be more concerned with the procedure on making a call. The usual prajitice 
vrilh companies is to call a meeting of the Board of Directors and pass a reloliititHi 
in respect of the call specifying the amount of the call, the time and place wbere 
l»ayiiie and the partly to whom it is to be paid,. A special resolution is |enetallj[' 
passed in the following terms: 

1. “Resolved that a call of Rs. per share of the Comyiaii^ be'' 

made upon the members of the company and that the same be nfadf " 

payable on or before the day of — — i—af 

■■ ^Banfc Ltd a nd that all calls 

unpaid by that date be charged interest at the rate of— — ■ i per 
cent per annum from the date mentioned above until payment". . 

You must have noticed that some large companies immodiatdy after passing 
the fesolution making the call notify in the newspapers for the information of the 
public in the form appended below; < 


X Y Z Co. LIMITED 
Call Notice 

NOTICE is hereby given to the shareholders of the compatay lhat'the 
directors, by a resolution of the Board of Directors dated the 19th Mhrcb, 11^78, 
lave made the First Call of Rs. 25 per share on 3,00,000 Equity Shares of Rs. kOO 
dBcb, payable on or before the 25th May, 1978, aodtiiat the shareholders are 
requested to tenitrMi or before the due date toe necessary amount of all money in 
Wipeot of toe shares held by them to the Companys* Bankers, viz., Banjo of I|dia 
New Delhi (Connaught Circus Branch). The Bank will accept renrittanoea on 
^ad afm dw 2Sto April, 1978. I 
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Cgtiiiay beeaient ladividaany' to All the 8iiBMhhtden‘<>*(idH^ 
'^'iliojiel bp^red in the Register of the Company on the'9th April,' 1976; 
Addresses. 

Yont attention is also invited to the fact that ff the money is not fudd b^'dM 
1978, interest at the rate of 8% per annum will be oharg^ from^die 
^‘dud datA to the date of payment. 

For X Y ZliinilM, 

^IMhi Sd/— 

2l8t Mardi, 1978. ' Managing 'Diieetor. 

' on the passing of the aforesaid resolution, the secretary has to proceed with 
"'ifae ' w6ilt connected with the call. First he should have prepared a list tifall 
''perbonstowhom the abovenaentioned notice is to be sent and the amount payaide 
‘‘byeadi of them. This list is described as the “Call List”. Ateohe.has'toiet 
jnepaied a notice known as the “Call Notice”. At the foot of the call iiotioe«u 
‘ printed a receipt for the call money. The shareholder is requested to senddris 
femlttance ' with the call notice entire to the bankers of the company who*#ill 
‘ receive the notice and return in to him. A perforated slip is attached to the call 
^notice. This perforated slip bears the same number as the call notice. It is to be 
‘ flHed k by the Bank receiving the call money, tom off from the body of the 
'can notice and kept as a record of the money received. As the call moneys are 
reodved and the slips collected, they are passed on by the bankers to the company. 

TRANSFER OF SHARES 

The Companies Act contains provisions governing transfer of shares. 'Sectibn 
108(1) forbids a company from registering any transfer of shares unless a duly 
stamped and executed instrument of transfer has been lodged with the company 
along with the share certificate under transfer. Section 108 (lA) specifies that 
the instrument of transfer should be in the prescribed from and must beatr'tira 
‘endorsement of the specified authority with date, such endorsement being obtained 
before the instrument is signed by or on behalf of the transferor. The kstfOment, 
bearing endorsement and otherwise complete, should be submitted to the 
company for registration within the period speciefid under Section 108(1 A)(h) of 
the Companies Act. This period is two mbnths from the date of endorsement in 
.all cases excepting the case of shares dealt in on recognised stock exchanges w|»fe 
a longer period is allowed if the register of members of the company conoomed 
closed for the first time after the endorsement on a date subsequent to the 
period of aforesaid two months. Sections 108 A to lOSD ofthe Campanies Act 
.have imposed restrictions on acquisition and transfer of sWes of companies 
covered by Part A of Chapter HI of the M.R.T.P. Act, 1969 by k<kri4oidlli«wS 



bodies corporate. Section 108D empowers the Central Government to direct a 
company not to give effect to any transfer of shares. Section 110 provides that 
application for the transfer can be made either by the transferor or the transfeiee, 
and where it is made by the transferor and the shares are partly paid, the company, 
before efibcting registration or tranfer, have to give a notice of the transfer to the 
transferee and allow him two weeks' time to lodge “objection”, if any, to die 
transfer. 

For a detiiled discussion of the provisions of the aforesaid Section, yon 
should refer to I.S.P. (N) CL. -3. 

In this Study Paper, you should be more concerned with the procedure on 
registration of transfer. After the transferor and transferee have completed the 
instrument of tranfer in the manner referred to above, it is the duty of the 
transferee or his broker to deliver it to the company for registration together with 
the relevant share certificate or letter of allotment, if any. It may, however, be noted 
that this is not necessary where the right to the shares has been transmitted by 
operation of law. In large companies where transfers of shares are frequent, an 
experienced official, called the registrar, is entrusted with the task of examination 
of the document. He takes upon himself much of the secretary’s responsibility 
in this regard. When a registration of transfer is presented, it is the registrar’B 
primary duty to see that it is either accompained by the appropriate share certifi* 
cates or bears the certification stamp. The surrender of the share certificates is 
usually provided for in the articles of the company. But whether it is so or not, 
it is the usual practice for the share certificate to be given up to the company. The 
registrar first of all casts a superficial glance at the documents and sees that there 
is nothing glaringly wrong with them. If the transfer instrument appears to be 
in order at the first glance, it is stamped with a rubber stamp called the Registra* 
don Stamp and alloted a serial number in the space provided for that purpose.' 
An acknowledgement or kutcha receipt is then made out and given to the person 
presenting the documents for registration. 

Specimen of the above-mentioned registration stamp and the kutcha receipt 
are appended below : 

REGISTRATION STAMP 

Date Received Transfer No 

Old Certificate No Date Registered 

New Certificate No.... 

Tallied in Re^ster of Members Transferee 

Transferor 


Clerk’s initials 
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X Y Z UMitED 
Share Departmoit 
(Kutcha Receipt) 

Date : 

Received from Shii/Smt./Kumari 

the nsdersigoed Transfer Share Document and Rs 

being Transfer Fees at 25 p. per share. 


Receiving Clerk. 


No. of 
Truisfer 

No. of 

S.Cs. 

No. of 
Shares 

Name of Transfereefs) 

1 

1 


BS. Bhagat 

K/R Chkd 


Divd 

....Date of Dly 

N.B. — Temporary Transfer (Pucca) Receipt(s) will be ready after about a week and 

the same will be delivered only on production of this acknowledgment. 


The share certificate and the transfer-instrument are then placed in a filing 
box for scrutiny of the secretary. In order that the scrutiny of the secretary or the 
registrar may be thorough, he should satisfy himself on the following points. 

(i) That no ‘stop notice* of transfer has been served upon the company 
through the Court by a creditor of the transferor. 

(ii) That the transfer is being executed on the form prescribed by the 
Government. 

(iii) That the name of company is correctly stated. 

(iv) That the name and address of the transferor on the instrument of 
transfer are compared with the particulars on the share certificate and 
the Register of Members. 

(v) That the consideration for the transfer approximates to the market value 
of the shares on the date on which the instrument of transfer was sigoeiL 

(vi) That the instrument of transfer is properly stamped whether the transibr 
is for adequate consideration or for nominal consideration out of love 
and affection. 

(vii) That the name, address and wcuption of the transferee on the instru- 
ment of transfer is written in full and is complete for postal purposes. 

(viii) That the number of shares is correctly stated both in words and figures, 
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bodies corporate. Section 1 OSD empowers the Central Government to direct a 
company not to give effect to any transfer of shares. Section 110 provides that 
application for the transfer can be made either by the transferor or the transroree* 
and where it is made by the transferor and the shares are partly paid, the company, 
before efiteting registration or tranfer, have to give a notice of the transfer to the 
transferee and allow him two weeks' time to lodge ‘‘objection”, if any, to the 
transfer. 

For a detulcd drscusiion of the provisions of the aforesaid Section, you 
should refer to I.S.P. (N) C.L. -3. 

In this Study Paper, you should be more concerned with the procedure on 
registration of transfer. After the transferor and transferee have completed the 
instrument of tranfer in the manner referred to above, it is the duty of the 
transferee or his broker to deliver it to the company for registration together with 
the relevant share certificate or letter of allotment, if any. It may, however, be noted 
that this is not necessary where the right to the shares has been transmitted by 
operation of law In large companies where transfers of shares are frequent, an 
experienced official, caked the registrar, is entrusted with the task of examination 
of the document. He takes upon himself much of the secretary’s responsibility 
in this regard. When a registration of transfer is presented, it is the registrar’s 
primary duty to see that it is either accompained by the appropriate share certifi- 
cates or bears the certification stamp. The surrender of the share certificates is 
usually provided for in the articles of the company. But whether it is so or not, 
it is the usual practice foi the share certificate to be given up to the company. The 
registrar first of all casts a superficial glance at the documents and sees that there 
is nothing glaringly wrong with them. If the transfer instrument appears to be 
in order at the first glance, it is stamped with a rubber stamp called the Registra- 
tion Stamp and alloted a serial number in the space provided for that purpose. 
An ackinowlcdgcment or kutcha receipt is then made out and given to the person 
presenting the documents for registration. 

Specimen of the above-mentioned registration stamp and the kutcha receipt 

are appended below : 

REGISTRATION STAMP 

Date Received Transfer No 

Old Certificate No Date Registered * 

New Certificate No 

Tallied in Register of Members Transferee 

Transferor 


Clerk’s initials 
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X Y Z LIMITED 
Share Department 
(Kutcha Receipt) 

Date : 

Received from Shri/Smt./Kumari 

the undersigned Transfer Share Document and Rs 

being Transfer Fees at 25 p. per share. 

Receiving Clerk. 

No. of No. of No. of Name of Transferec(s) 

Transfer S.Cs. Shares 

11 5 BS. Bhagat 

K/RChkd T.R. Divd Date of Dly 

N.B. — Temporary Transfer (Pucca) Reccipt(s) will be ready after about a week and 

the same will be delivered only on production of this acknowledgment. 

The share certificate and the transfer-instrument are then placed in a filing 
box for scrutiny of the secretary. In order that the scrutiny of the secretary or the 
registrar may be thorough, he should satisfy himself on the following points. 

(i) That no ‘stop notice’ of transfer has been served upon the company 
through the Court by a creditor of the transferor. 

(ii) That the transfer is being executed on the form prescribed by the 
Government. 

(iit) That the name of company is correctly stated. 

(iv) That the name and address of the transferor on the instrument of 
transfer are compared with the particulars on the share certificate and 
the Register of Members. 

(v) That the consideration for the transfer approximates to the market value 
of the shares on the date on which the instrument of transfer was signed. 

(vi) That the instrument of transfer is properly stamped whether the transfer 
is for adequate consideration or for nominal consideration out of love 
and affection. 

(vii) That the name, address and occuption of the transferee on the instru- 
ment of transfer is written in full and is complete for postal purposes. 

(viii) That the number of shares is correctly stated both in words and figures. 



and It agrees with the number of shares represented by the share certifi- 
cate. In case the share certificate is for more shares than stated in 
instrument of transer, whether the latter has been certified at the time 
of presentation and the balance receipt issued. 

(ix) That the distinctive number of shares as mentioned in the transfer deed 
agree with those in the share certificate. 

(x) That the transferor and transferee have both signed the transfer, and 
that the signatures are decipherable and the names given in the body of 
the transfer deed arc in conformity therewith. 

(xi) That the signature of the transferor agrees with his specimen signature 
with the company. 

(xii) That the signatures of both the transferor and the transferee arc duly 
attested. 

(xiii) That the transfer-deed bears a Date. 

Certification of transfer : It slightly diflfcrs from registration of transfer. It 
arises when a particular party holds one share certificate for a certain number of 
shares and he sells a part of his holding. In this case, the transferor or his broker 
presents the instrument of transfer together with the share certificate to the 
Secretary, or as the case may be, registrar of the company who retains the share 
certificate, and stamps the instrument of transfer to the eflfect that a share certi- 
ficate pertaining to the shares has been deposited with the company. This ‘certificate’, 
which is made with the help of a rubber stamp in the left-hand corner of the 
instrument of transfer, is considered equivalent to a share certificate, and the 
shares can be transferred and paid for on the basis of the certification. 

The wording of certification differs in practice. For instance, the amount of 
stock or the number of shares to which the definitive certificate which has been 
lodged relates, may or may not be specified but it is in practice accepted as 
sulficient indication that the relative certificate has been deposited with and is held 
by the company. The practice regarding the signature on ccnification stamp also 
differs widely. Sometimes, it is signed by the secretary or the registrar, but 
more often by an oflScial or clerk of the company or of the registrar, who signs on 
behalf of the secretary or the registrar, as the case may be, without any description 
of his official title or position. Sometimes, the certification is merely initialled. 

Section 112 of the Companies Act provides : (1) An instrument of transfer 
shall be deemed to be certified if it bears the words '‘Certificate Lodged” or words 
to that effect. 

(2) The certification of an instrument ol transfer shall be deemed to have 
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bo^Q validly made, if the psfso i issuing th? certificated ia>trament is authorised to 
issue such iastrumeats on behalf of the company or the certification is signed by an 
officer or servant of the company or any other person authorised to certify 
transfers on behalf of the company. If the company has authorised any body 
corporate for certification purposes, then any officer or servant of that body 
corporate will be considered eligible for certification of transfer. 

(3) The certification shall be deemed to be signed by the person whose 
^.^g^gnature appears on the instrument unless it is shown that the signature was 
placed neither by himself nor by any other person authorised to use the signature 
on behalf of the company. 

Side by side with the putting of the certification stamp on the face of the 
instrument of transfer, the registrar will make a note of the following facts 
on the back of the share certificate ; 

(a) Date of certification. 

(b) Name of the broker presenting transfer lor certification, 

(c) Name of transferee. 

(d) Number of shares proposed to be transferred, and their distinctive 
numbers. 

(e) Consideration paid. 

(f) The number and distinctive numbers of shares in balance. 


The Secretary also issues a receipt to the transferor or his broker in respect 
of the shares which will remain standing in the name of the transferor. This 
receipt is described as the “Balance-Receipt” or “Balance Ticket,"’ and is exchange- 
able for a share certificate for the remaining shares. 

Particulars of all certified transfers endorsed on the back of the cancelled 
share certificate are entered in a separate register named Register of Certified 
Transfers. 


Later on, when transferee present the certified instrument of transfer 
together with stamp duty, etc., he will be issued the usual receipts as is done in 
the case of registration of transfer. 

Transmission of Shares Students should read the discussion of this topic 
/■^om I.S.P. (N)-C.L. 3. 

Meetings and Proceedings : 

The main objective of a metting is to give the members or other interested 
persons opportunities to exercise their rights to take part in the affairs of Ihe 
organisation, or take a decision for achievement of its object and management. 
At such a meeting, they give vent to their opinions and make decisions. Thereafter, 



tesolutions are passed recording that decision and it is entered in the minute book. 
In the circumstances, the secretary must be abreast of the law and practice of 
meetings. 

Requirements of a yaiid meeting : The business at a meeting must be transac- 
ted in conformity with the rules and regulations of the particular body and the 
provisions of law and general practice. Otherwise, the transanction of the business 
will be abortive. Some of the important rules of a valid meeting arc as follows : 

(a) A person authorised to convene a meeting must call it. 

(b) He must issue proper notice which must specify the time and venue and 
the business to be transacted ar the meeting. The notice should also 
set out the resolution to be parsed thereat. 

(c) The notice is to be served within the prescribed time by post, messenger, 
advertisement or any other possible or convenient mode. 

(d) The notice must be clear and unambiguous and sent to all members and 
concerned persons who are statutorily entitled to the notice. 

(e) The quorum as prescribed by the statute or the rules and regulations of 
an organisation must be present ; else the meeting will not be deemed to 
have been duly or legally constituted. 

(f) The president or chairman of the meeting must be properly appointed or 
elected for conducting the meeting. Such an appointment or election is, 
however, governed by statute, standing orders, articles or rules and 
regulations of the association or institution. 

(g) The proceeding of the meeting and the business transacted thereat must 
be earned on m consonance with the standing orders, articles, bye-laws 
or rules governing the body or institution and the law or statute. 

Various types of company meetings' These may be classified as : 

(1) Meetings of Members (Shareholders). 

(a) Statutory Meetings. 

(b) Annual General Meetings. 

(c) Extraordinary General Meetings. 

(d) Meetings of different classes of share-holders. 

(2) Meetings of Debenturcholdcrs. 

(3) Meetings of creditors otherwise than in winding up. 

( 4 ) Meetings of Directors and their committees. 

Statatory Meeting : The first meeting of the shareholders that is convened, 
subsequent to the issue of the certificate of the commencement of business, is 
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generally described as the Statutory Meeting. It is required to be held within a 
period of not more than six months and not less than one month from the date 
on which the company is entitled to commence business* The meeting, as is quite 
obvious, is to be held only once in the lifetime of a public company, — private 
companies arc not required to hold this meeting. The purpose of this meeting is 
to afford an opportunity to the members to discuss the exact financial position of 
4he company. The members are entitled to discuss thereat any matter relating to 
^ihe formation of the company or arising out of the Statutory Report. 

A default in holding the statutory meeting or in filing the statutory report is 
punishable with a fine and, in addition, the Court may order that the company be 
wound up, or, if it does not take such a serious view of the default, the Court may 
order the company to hold the statutory meeting or file the statutory report as the 
case may be. 

In connection with the statutory report, students should also make a special 
note of the topics mentioned below which are discussed at pages 318 and 331 in 
Chapter 17 of J.C. BahPs Secretarial Practice in India (10th Edn.) ; 

(i) Certification of the Statutory Report. 

(ii) Filling of the Statutory Report. 

Annual General Meeting : Sections 166 and 167 of the Companies Act 
require that the first annual general meeting of the company must be held within 
18 months of its incorporation ; but it shall not be necessary to hold any annual 
general meeting in the years of its incorporation or in the following year. The 
subsequent annual geiicial meetings must be held within six months after the expiry 
of every financial year, but the interval between any two such meetings must not be 
of more than 1 5 months However, the Registrar may, for any special reason, 
extend the time for the holding of the neeting (not being the first) by a period not 
exceeding three months. The annual genera! meetings arc required to be held 
during business hours on any working day either at the registered oflSce of the 
company or at any other place in the same town. 

management of the company fails to hold the meeting within the time 
^ Squired then the Central Governmert may, on the application of any member, 
either call or order the calling of such a meeting and issue such direction relating 
to its conduct as it may consider necessary. In the case of a meeting called in 
accordance with the directions of the Central Government, even one person may 
constitute the quorum, if so directed by the Central Government. 

N.B. ; For further discussion on this topics students should refer to LS,P, {N) 
CL-L 
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Significance of annual general meeting: It provides a protection fcom the 
mismanagement of the companey's affairs; it equally affords opportunity to 
members to exercise their rights and ventilate their grievances. This is the occasion 
when the members con meet and have a full discussion about the balance sheet 
and profit and loss account, trading results of the year and future prospects. 
Here tfie shareholders get the opportunity to appoint and/or remove an 
undesirable director or auditor by exercising their voting rights on the relevant 
resolution. They can put forward their grievances and make speeches in the pr<^^ 
gcnce of other members, critismg the activities of the management during the last 
preceding year under review. 

Since the Board of Directors are under a statutory obligation to convene an 
annual general meeting, it is a formidable weapon in the hands of the shareholders 
not only to control the Board of Directors but also to relieve the majority of the 
possible oppression and mismanagement of a powerful minority. 

Duties of (he Secretary: (a) Before the annual general meeting: (i) The 
secretary has to prepare for the audit. This work includes; ( 1) the preparation of 
the statements of account up to a date not exceeding 9 months before the meeting 
or up to such date as provided in the articles; (2) preparation of such statements 
of accounts as atbresaid for subsidiaries and branches of the company; (3J keeping 
of all receipts and vouchers, cash books and registers and the registers of transfer 
complete, up-to-date and chronologically arranged; (4) preparation of a list of 
debtors and creditors of the company, all rents due and payable by the company 
and also a list of bills payable and receivable; (5) preparation of a list of dividends 
as considered and recommended by the Board provisionally with Income-tax 
deductions worked out; (6) silting with the auditors of the company and produc- 
ing before them the minute books of the Board meeting and general meetings, the 
register of charges, list of allotments, full accounts as to the position, of 
debentures and also the register of share ^transfers, register of investments, etc.; 
(7) obtaining of the bank certificate as regards balance as on the last date of the 
financial year lor being produced before the auditors. 

(ii) To prepare for the meeting: preparatory to the annual general meeting, 

a Board meeting is essential: (1) to consider and recommend the dividend to hfipa 
declared and passed by the shareholders at the annual general meeting; (2) to g^‘ 
the Board* sanction to the proposal on matters to be considered and passed; (3) 
to sign the Directors’ report prepared by the secretary; and (4) to pass a resolu- 
tion for the closure of the Register of Members persuant to the provisions of the 
Companies Act. 

(iii) To keep in readiness sufficient number of typed or cyclostyled copies 
of notices of the meeting, balance sheet, profit and loss account, directors* report, 
forms of proxy, dividend notices and dividend warrants. 
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/^iv) To send out the notices with enclosures to the members well ahead of 
time so that 21 days’ clear notice is given to them in pursuance of Sections S3 and 
171 of the Companies act. 

To prepare in consultation with the Board and keep ready the agenda. 

(vi) To prepare the chairman’s report. 

(vii) To keep ready all books and registers for being placed on the table, 
minute books, copies of memorandum and articles, register of directors’ 

^ shareholdings, copies of notice of meeting with resolutions, copies of balance sheet 
and profit and loss account, signed copies of directors’ report and audited accounts, 
list of preference and equity shareholders, all agenda papers, poll papers, etc. 

(b) Duties at the meeting: (1) fo aid and advise the chairman in all 
procedural matters and to supply to him all necessarry information so as to enable 
him to reply to shareholders' queries; (2) To read out the notice and the agenda 
and sometimes to announce some other special matters for information of the 
members; (3) To read the auditors’ report and the directors’ report unless these 
arc taken as read; (4) To take down notes of the procedings in accordance with 
the agenda and the instruction of the directors to enable him to accurately write 
down the minutes; and (5) To remain vigilant and alert all the time so that no 
point of fact or no name of any member initiating any motion or participating in 
the discussion is missed out. 

(c) Duties after the meeting: (1) To file with the Registrar within the 
prescribed time a copy of the resolution, if any, passed at the meeting along with 
the particulars and anncxurcs as specified in Section 192; (1) to annex copy of such 
resolution or agreement, if any, appoved and passed by the meeting to every copy 
of the memorandum and articles of association; (3) To write out the minute for 
signature of the chairman within 30 days of the conclusion of the meeting; (4) 
To file with Registrar the annual return and requisite copies of the statements 
of account; and (5) To issue dividend warrants to members. 

Extraordinary Genera! Meeting: The exigencies of a situation may demand 
the transaction of business at a meeting prior to the annual genera] meeting 
^^In such a situation, the Board of Directors or a member or members may call an 
^^xtra-ordinary general meeting. 


This power has been confer led on the Board by Regulation 48 (1) & (2) of 
Table A and on the member or members by Section 169 of the Companies Act. 
Section 169 provides that a member or members holding not less than 1/10 of the 
paid-up share capital of the company carrying the right to vote may require the 
Board to call a meeting. This can be done by depositing the requisition at 
the registered office of the company. The requisition must set out the matters to be 
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considered at the meeting. Within 21 days of such requisition, the Directors must 
proceed to convene the meeting If no meeting is held within 45 days from the 
requisition, the requisitionists ihemstlvcs may hold the meeting within 3 months 
from the date of the requisition. 

According to Section 173 (1), (b), the business to be transacted at the extra- 
ordinary general meeting shall in all cases be deemed to be special business. 

It has been held in a Madras case (A.I.R. 1951 Mad. 542) that the requisition* 
ists may hold the extra-ordinary general meeting at a place other than the registe- ' 
red office of the company when the suid office is not available for the purpose. 

Meeting of different classes of shareholders : This category of meeting may be 
required to be held under certain provisions of the Companies Act. Whenever it 
becomes necessary to alter the rights and privileges of any class of shareholders as 
provided in the articles, such a meeting may be convened. Either the consent of 
the 3/4 ths of the class of shareholders would be rcquired,.i.e., a special resolution 
would be required to be passed, at a separate meeting of the holders of shares of 
that class before the aforesaid changes can be implemented (Section 106). There can 
also be a compromise with creditors, members or any class of them by virtue of 
Section 391 in which case the approval of the majority of 3/4ths of the members 
concerned, creditors or any class of them would be necessary. One should note that 
though a class meeting is not a general meeting, nevertheless similar rules apply to 
it (Section 170). 

Meeting of dcbentureholders : This kind of meeting is convened and 
conducted in pursuance of the provisions of the debenture trust-deed or any other 
provisions made in the debentures at (he time of their issue with a view to modify- 
ing and altering the terms of the issue and also with a view to modifying the 
security creating the charge or mortgage Sometime”, such a meeting can be called 
to appoint and remove trustees for the dcbentureholders. 

Meeting of creditors : In the case of creditors’ voluntary winding up, the 
company or the liquidators have to call creditors’ meeting from time to time to 
obtain their directive or sanction in a particular matter. In a creditors’ meeting, 
otherwise than in a winding up, a company can make compromise or enter into a 
scheme of arrangement with the secured or unsecured creditors or both, 
accordance with procedure prescribed by Sections 391 to 393. ' 

Who is to call a meeting : Company meetings of all types are to be called 
generally by the Board though ibe issue oJ notice. An annual general meeting, 
after the expiry of the statutory timc-limit, is to be called, in terms of Section 
167 , only by the Central Government. As has already been stated earlier, an 
extra-ordinary general meeting is to be called by the member or members in strict 
obedience to Section 169, The Court can, either on its own motion or on the 
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Application of a director or member, order a meeting other than annual general 
meeting to be held in certain circumstances (Section 186). A Board meeting 
can be called by any director, Board of Directors, manager or secretary. 
Other meetings : (i) A class meeting may be called by requisition under Section 169 
or by the Board ; (ii) Debentureholders" meeting may be called by the Board or 
by the secretary or by the trustees ; (nil As has already been mentioned earlier, a 
creditors’ meeting is to be held by the Board or persons entitled to call a company 
|||h|ineeting ; in case of creditors’ voluntary winding up, a meeting is to be called by 
the liquidators or the Court. 

Procedures for holding meeling : These are dealt with by Sections 171 to 186 
for the detailed discussion for which you should refer to F.S.P. (N) Adv. - C.L. 1. 
A public company or its subsidiary has got to comply with the provisions of these 
Sections irrespective of whether or not anything to the contrary is contained in the 
articles. But a purely private company need not comply with these provisions 
[Section 170(1)]. It thus boils down to this that a private company may have 
its own regulations in regard to the length of notice convening the meetings, 
contents of the notice, the persons to get the notice, quorum, chairman, proxy, 
mode of voting, poll, etc. 

Notice of meeting : For holding a meeting, notice is an essential pre-requisite. 
It is the secretary’s duty to serve it on all persons entitled to receive it. The want of 
a proper notice will render the meeting infructuous. However, Section 172 provides 
that accidental omission to serve the notice on, and not-rcceipt thereof by, any 
member shall not invalidate the meeting. 

Under Section 171, 21 days’ written notice must be given for calling an 
ordinary general meeting, extra-ordinary general meeting or an annual general 
meeting. However, a shorter notice may be given : (i) for an annual general 
meeting if all the members entitled to vote at the meeting consent to it ; and (ii) 
for any other meeting, if the members holding 95% of the paid-up share capital of 
the company entitled to vote consent to a shorter notice. 

The auditors of the company, for the time being, arc also entitled to the 
notice of the meeting. 

^ The said notice must specify the following things, namely, (i) Nature of the 
meeting, i.e., whether annual or extra-ordinary ; (ii) Place, date and hour of 
meeting ; (iii) Business to be transacted thereat ; (iv) In the case of any special 
business, also the required kind of resolution intended to be passed thereat ; also 
an explanatory statement under section J73 which must explain to the members the 
reasons for and the requirements of passing the resolution and all material facts, the 
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interests of directors and any other managerial personnel in the resolution and tiwif 
shareholdings, etc ; (v) Time and place of inspection of any document, if the 
business pertains to the execution thereof; (vi) A footnote in prominently bold 
character that a member entitled to vote is also entitled to appoint a proxy and 
that the proxy need not be a member (Section 172); (vii) where the notice is 
advertised in a newspaper, a mere statement that an explanatory statement has been 
forwarded to each member in pursuance of Section 173. 

Copies of the balance sheet and profit and loss account and directors’ repor*,^ 
have to be annexed to the said notice only in the case of an annual general 
meeting. A copy of the notice should also be sent to the stock exchange in the 
case of a “listed” company ; and it must be advertised in at least one newspaper 
of the city in which the stock exchange is situated. 

Special notice: Section 190 provides that where the provisions of the Act 
or the articles of the company require special notice to be given of any resolution, 
the intention to move the resolution must be given to the company by a member 
not less than 14 days before the meeting, exclusive of the day on which the notice 
is served or deemed to be served and the day of the meeting. Immediately on the 
receipt of this notice, the company shall serve on its members notice of the resolu- 
tion in the same manner as it gives notice of the meeting. If, however, it is not 
practicable for the company to follow this procedure, it must give the notice either 
by advertisement in a newspaper having an appropriate circulation or in any other 
mode allowed by the articles, not less than 7 days before the meeting. 

The following are the matters for which a special notice is necessary, namely, 

(i) Appiontment of persons as auditors other than the retiring auditors or positive 
non- reappointment of the retiring auditors [Section 225 (1)] ; (ii) Removal of a 
director prior to the expiry of his period of office and appointment of some other 
persons in his stead (Section 284); und (lii) for other purposes required byihe 
articles. 

Special Business: Section 173 deals wiih this topice. In the case of an annual 
general meeting, all business to be transacted thereat, excepting certain items, 
shall be deemed to be special business. These excepted items arc: (i) the considera- 
tion of the accounts, balance sheet and the reports of the Board of Directors anl|^*,' 
auditors; (ii) the declaration of a dividend; (iii) the appointment of directors 
in the place of those retiring; and (iv) the appointment and fixing of the remunera- 
tion of the auditors. In the case of any other meeting, all business shall be deemed 
to be special. 

In connection with such special business, Section 173 imposes a compulsion 
on the directors to specially notify the members of the precise object of the busi- 
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hess to be transacted. Such notification must explain all facts having a bearing oh 
the subject and refer to the relevant provisions of the Act and the articles, in order 
to enable the members to arrive at a correct judgment prior to ihe attending of the 
meetings The notification must also state exact interest or concern of the manage- 
ment in the projected business. It has been held in Kalinga Tubes v. Shanti Prasad 
Jain (1964) / Camp,L /. 117 and affirmed by the Supreme Court that where neither 
the notice nor the explanatory statement disclosed material facts relating to the 
r^olutioD, would be invalid and ineffective. 

Agenda: It is a document which is prepared before the date of the meeting 
and is circulated amongst the directors or members to notify the date, time and 
place of the meeting as well as brief particulars of various matter which will be 
discussed at the meeting. This is usually prepared by the Secretary, on a considera- 
tion of several matters^which, in his opinion, are required to be considered, by such 
committee or Board. It is issued, however, after it has been approved by the 
Managing Directr or an Executive of an equal rank. 

Preparation of Agenda: The preparation of agenda requires considerable care. 
An ideal agenda is the one which is so worded that only by altering a 
few words of an item to convert it into past tense, it would form the minutes. It 
may be, and is often drawn up on loose sheets of foolscap paper. However, it is 
also preferable to write in a bound book specially kept for that purpose. The order 
in which various items appear m the agenda is generally the order in which the 
business is to be transacted at the meeting. As it is customary to discuss routine 
matters first, such items as relate to it come first in the agenda. They are followed 
by important items which, it is expected, would provoke discussion among 
members. At the end, the item which require onb to be noted by the members are 
listed. Such an order generally has the merit of dividing equitably the time of the 
meeting among various items according to their importance It must be added, 
however, that the Chairman has the discretion to take up items for consideration 
by the meeting in the order he considers convenient for the disposal of the busi- 
ness. The various items listed on the agenda arc numbered serially for convenience 
of recording minutes and for future reference. 

One method of taking notes on the discussion that takes place in the meeting 
is to enter them on the margin of the agenda. The method is, however, con- 
venient and satisfactory only where the business is purely formal and is disposed 
of very quickly and almost without discussion. But it is impracticable to take 
down notes of matters which arc discussed at length in this form On this con- 
sideration, it is desirable that the secretary shoud himself cither take notes in every 
case in a separate note book or seek the aid of a stenographer for the purpose. 
Each set of notes is separately filed. Such a practice is preferable as, apart from 



the fact that the record so maintained is more systematic and complete, it is of 
great service as a source of reference, especially when the discussion at the meeting 
is fully recorded. This will ensure that the minutes are an authentic record of 
what transpired at the meeting and both the form and the phraseology of the 
resolutions then would be the same in which they were proposed. Another reason 
why it is desirable that detailed notes should be kept in a note book is that the 
notes may be required for purposes other than that of framing minutes. The direc- 
tors may, for instance, have suggested to the secretary the way in which a parti- 
cular letter considered by them should be replied. In such cases, it will be useful 
if a full record of the direction is kept in the note book for future reference. It is a 
useful practice to repare two separate sets of notes, one lor the preparation of 
minutes and the other of matters on which the secretary is required to take action 
under the directions of the Board. Such a bifurcation may be made either in the 
note book or on the margin of the agenda or on relevant documents which form 
part of the agenua. 

The notes to be taken : These arc certain matters which much form part of 
the minutes, however brief they may be. These are ; 

(ii) The data and place of meeting ; 

(ii) The name of the Chairman of ih6 meeting and the names of the direc- 
tors or members attending the meeting ; and 

(in) The names of persons whe attended the meeting, not as members but 
as special invitees. 

In the last mentioned case, their designation indicating the capacity in which 
they have attended the meeting should be given. For example, when a solicitor or 
an accountant or the manager of a department attends a Board meeting, the fact 
of their attendance should be recorded. 

In the minutes of the meetings of shareholders, the names of the shareholders 
present at the meeting are not made a part of the minutes. But a record thereof 
is kept in a separate register to which a reference can be made, if necessary. 
However, the names of the Chairman and of the directors and oflScers who were 
present at the meeting are recorded to lend the weight of their pcrsence to the 
meeting. 

Why are minutes kepi ? : The meetings of directors of companies, members of 
the managing committee of a co-operative society, and partners arc convened from 
time to time to deliberate upon problems relating to the working of businesses in 
which they are engaged as well as to give necessary sanctions required under the 
respective statutes. The Companies Act, for example, contemplates that certain 
powers shall be exercised by the company only under the sanction of the Board of 
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Directors and others shall be exercised with the prior approval of the shareholders. 
Likewise, under the Co-operative Societies Act, loans can be granted and invcst-t 
ment can be made only when sanctioned by the Managing Committee. The 
Partnership Act also provides that certain powers, e,g., starting a new line of 
business, admitting a new partner, raising of loan, etc., can be exercised only with 
the sanction of all the partners. Most of the meetings of the olhcials ot these 
bodies therefore are held to obtain the sanction required by the respective statutes, 
and also to transact other organisational business. 

The minutes of the meetings ot the several bodies afoiemenlioned, thus, pro- 
vide the management of the respective business organisations with the authority to 
exercise certain powers. They are thus recorded as bases of action. 

In order that the minutes may adequately serve the purposes for which they 
are kept, they should : 

(i) disclose the name of the person who is authorised to take action on the 
decision ; 

(ii) describe the power that is vested m him ; and 

(iii) indicate the extent or limit of the powers (wherever possible with 
reference to an amount, period or quantity). 

Sometimes, to avoid any misunderstanding on a decision that has been taken, 
minutes of important resolutions are prepared immediately and are read out to the 
meeting for obtaining its approval while the matter is still fresh in the minds of the 
members. 

In order that the minutes may be a reliable guide of an action to be taken or 
pursued m the future, it is desirable that they should be recorded comprehensively; 
the original proposal should be recorded after incorporating therein all the amend- 
ments. For implementing the decision, it is also helpful if the grounds on which 
amendments were proposed and the arguments that were adduced in support 
thereof are also recorded. However, it is unnecessary to lecord the names of the 
members who had moved amendments and the grounds on which they were 
moved. 

At times, the minutes arc required to produced in a court of law as evi- 
dence in a case. They are relied upon by the Court only if they are a full and 
accurate record of the discussion and the decision taken. If an essential part of the 
discussion or decision has been left out or some important fact considered by the 
meeting has not been stated, it may lead the Court to infer that the parlicular 
matter was not considered by the committee at alK Incomplete minutes, thus, at 
times may adversely affect the interest of the company. 

Who should record the minutes ? : It is normally the duty of the secretary of 
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the company to record the minutes for he, according to the law as well as general 
practice attends the meetings of the Board of Directors and the shareholders. The 
same is the position in the case of a secretary of a co-operative society. It is 
expected that he would take notes of their proceedings and afterwards prepare 
minutes therefrom. After they have been approved by the Chairman, the minutes 
of the Board of Directors and those of sub-committees of the Board of Directors 
are circulated amongst the members, inviting their comments thereon and arc 
adopted at the next following meetings either with or without any modification. 
The minutes of the meetings of shareholders are recorded after they have been 
approved by the Chairman of the meeting. In token of the approval, the Chairman 
signs the minutes. Thereafter, they become part of the record of the company. 

Note taking : In order that the secretary may be able to prepare accurate 
and complete minutes of the proceedings, it is necessary for him to take detailed 
notes of the proceedings. The notes are usually more extensive than what actually 
and place in the minutes. This is because it is not possible for the secretary to 
decide, while the meeting is in progress, which part of the discussion or decision is 
relevant or redundant to form or not to form a part of the minutes. Such a decision 
is taken subsequently. Therefore, a detailed preparatory report of all that transpires 
at the meeting is essential. In fact, the notes are a brief summary of the entire 
proceedings of the meeting. However, they do not contain matters which arc 
considered ipso facto unimportant in the preparation of minutes. 

Minute Book : The minutes book is a statutory book which every company 
must maintain. Elaborate provisions which are mandatory and not recommenda- 
tory in character as regards the manner in which the minutes should be recorded in 
the minute book are contained in Section 193 of the Companies Act. They arc : 

(i) The minutes of the Board of Directors and shareholders meeting must 
be prepared within 30 days of the conclusion of each such meeting. 

(ii) Each page of every Minute Book must be initialled or signed and the 
last page thereof must be dated and signed 

(a) in the case of a meeting of the Board or of a committee thereof, by 
the Chairman of the same meeting or the Chairman of the next succeed- 
ing meeting, and (b) in case of general meeting, by the Chairman of the 
same meeting, or in case of his death or inability, by a director duly 
authorised by the Board for the purpose. 

(iii) The pages of the Minute Book must be consecutively numbered. 

(iv) The minutes must not be pasted but written in hand. 

(v) The minutes must contain a fair and correct summary of the proceed- 
ings of the meeting, more particularly they should specify appointment 
of oflScers madcjhereat. 



(vi) In the case of the meetings of the Board or of its committees, the names 
of the directors present and those dissenting on a particular resolution 
should be recorded. 

(vii) The Chirman of the meeting is authorised to expunge from the minutes 
matters which are considered defamatory, irrelevant, immaterial or 
deterimental to the interest of the company. 

The minutes of the meeting kept in the aforementioned manner arc an 
"evidence of the proceedings thereat (Section 194). Therefore, until the contrary is 
proved, the meeting shall be deemed to have been duly called and held and all 
proceedings thereat to have been duly taken. In particular, all appointments of 
directors or liquidators made at the meeting shall be valid (Section 195). 

On account of the importance of the minutes as basis for settling disputes 
among shareholders, or groups of shareholders, the Act further provides under 
Section 196 that the minutes of the proceedings of general meetings should be kept 
at the Registered Office of the company and should be open for inspection by any 
member at least for two hours every day. Also a member, on receipt of the request 
and payment of the prescribed fee, must be furnished, within seven days, with a 
copy of the minutes. 

In case an inspection of the minutes is refused or a copy is not provided 
within the prescribed time-limit, the officer of the company who is at fault shall be 
punishable with fine which may extend to Rs. 500 for each offence. 

Writing of Minutes: Although minutes are intended to be a permanent record 
during the time of a company, they are meant only to be a brief record. This 
implies that they should not be long winded ; while writing them, all superfluities 
should be avoided. Minutes should not take the form of a narrative or a historical 
account of the proceedings of the meeting. On this account, they are unilke a 
newspaper report or a report of the meeting which the secretary would send to an 
absent director, as regards what had happened at the meeting. This is because they 
are a record whose meaning is to be ascertained by reference to the agenda and 
other connected papers which were placed before the directors when they took 
the decision. They are more analogous to a telegram than to a letter, to a precis 
j^than to a narrative. 

Confirmation of jWnutes : The procedure that is generally followed as 
regards confirmation of minutes has been stated already in this Study Paper. But 
while doing so, the function and the scope of the confiimatory process have not 
been considered. 

The minutes of the meetings are confirmed to ensure that they truly record 
the decision taken by the meeting and thus could be used as the bases of action. To 
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ensure that they sustain such a character, before the minutes are confirmed they are 
either circulated among the members and are confirmed at the following meeting 

after considering the comments, if any. of the members who were present at the 

meeting, or they are read out at the next meeting and, if approved, are recorded. 
In this way, any clerical error pointed out by the members or by the office is recti- 
fied However, while being confirmed, the minutes cannot be amended or altered to 
make up any deficiency therein due either to a failure to consider a particular 
aspect of the matter or a change in the position having taken place subsequently 
which resulted in its non-implemenlation. In the first mentioned case, a fresh 
resolution should be recorded to substitute the earlier resolution and in the second 
case the earlier decision should be rescinded. In no case, the decision already 
taken should be interfered with. 

To show that such is the law and practice in these circumssances an extract 
from the judgment in an English case is given below : 

Lord Esher MR., in Re Cawley & Co. (1889, 42 Ch. D. obser- 
ves : “Something happened with regard to that resolution which I cannot help 
thinking was most dangerously irregular, for the secretary, either in conse- 
quence of some supposed power vested in him or of some idea of his own, some 
time afterwards inserted in the minutes of the meeting of the 1 8th, certain dates as 
the dates of the calls. In my opinion that was the most dangerous thing tittt 
could well be done. Minutes of Board meeting are kept in order that the share* 
holders of the compay may know exactly what their directors have been doing, 
why it was done, and any shareholder looking at these minutes as they now stand 
would suppose the dates were agreed upon at the meeting, and were then filled in, 
whereas in truth no dates were agreed upon by the directors at all. The dates 
form no part of the resolution and yet here is the entry made as though they for- 
med part of the resolution then passed. I trust that I shall not again see or hear of 
the secretary of a company, whether under superior directions or not otherwise, 
altering minutes of the meetings either by striking out anything or adding anything. 
The proper mode of fixing the dates would have been by resolution, and then 
entering that resolution in the minutes”. 

After the minutes have been approved, and resolutions to alter or amend 
them if necessary, have been recorded, the next important matter to which the 
meeting generally addresses itself is the report of the management on action taken 
on the decisions arrived at m the earlier meeting. If no action has been possible on 
any item, the fact is resported and, where necessary, further directions are given or 
a decision is taken to alter the course of action. All these decisions are minuted but 

only briefly. 
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The specimen of an agenda of meetings of Board of Directors and that of share 
holders as well as minutes of snch meetings are given below : 

GENERAL AGENCIES LIMITED 


Registered Office : 197, Indrasprastha Marg, 
New Delhi - 1 10002 


Dated 


To 

Dear Sir/Madam, 

I have to inform you that the 65th Meeting of the Board of Directors of the 
abovementioned company will be held on 28th March, 1978, at 2.30 P.M. at the 
registered office to consider the following matter : 

AGENDA 

1 . Confirming the minutes of the last meeting ; 

The minutes of the 64th meeting of the Board were circulated among 
the directors by the Secretary vide his letter No, BD/64 dated 18-2-1978. 
No comments thereon have been hitherto received. If any are received 
hereafter, they will be placed on the table. 

2 . Approving the transfer of 16 equity shares, No. 42 to 57 inclusive in 
the Capital of the Company. 

Pursuant to Section 108 of the Companies Act, the relevant transfer 
deed in the prescribed form with the date of presentation to the prescri- 
bed authority stamped and otherwise endorsed and signed both by the 
transferor and transferee, together with the share certificate, shall be 
placed on the table. 


3. Considering the monthly report presented by the General Manager on 
the working of the company. 

A copy of the report for the month of February, 1978, is attached as 
Annexure I to this Agenda. 


4 . Considering and adopting the statements of account of the company for 
the year ended 31-12-1977 together with the auditor’s report thereon. 


Copies of statements of account and that of auditor’s report are 
attached as Annexure II to this Agenda. 

3. Approving the deed for acquiring the premises situated at 40, Mahatma 
Gandhi Road, New Delhi on 20 year&’ lease for establishing an annexe 
to the Office. 

A copy of the lease deed drafted by the Company’s solicitors is 
enclosed as Annexure III to this Agenda. 



52 


6. Fixing the dale of the next meeting. 

7. Considering any other matter with the permission ot the Chairman. 

Yours faithfully. 

By Order of the Board 
Sd/- 

(Bahadur Singh) 
Secretary 

general agencies limited 

Minutes of the 65tb Meeting of the Board of Directors held on 28-3-78 at the 
Registered Office of the Company. 

The following members were present : 


1. 

Shri M.V. Vijayan, Chairman (in chair) 

2. 

Shri O.N. Verma 

'i 

3. 

Shn 5.S Kulkarni 

}- Directors 

4. 

Shn N.M. Ganguli 

J 

and Shri Bahadur Singh 

Secretary 


In Attendance : 

Messrs K. Chakrapani, Solicitor 
J.L. Mehta, Auditor. 

1. Confirming the minutes of the last meeting ; 

The minutes of the meeting of the Board held on 18-2-78 as circulated 
among the directors were approved. Since no comments thereon had been 
received, the Chairman, in token of the approval, signed the minutes, 

2. Approving the transfer of 16 equity shares in the capital of the Company 
Nos. 42 to 57 inclusive. 

The transfer deed submitted by the transferee Shri G. Basu in respect 
of 16 equity shares Nos. 42 to 57 was examined and approved The 
Secretary was authorised to record the transfer deed after fixing thereon 
the seal of the company. 

3. Considering the monthly report of th. working of the Company presentelT 

by the General Manager. ^ 

The monthly report for February, 1978 on the working of the company 
was considered and ordered to be recorded. The General Manager was 
requested that in similar reports in future, comparative figures of the 
previous months in respect of production, sales and purchases should be 
included. 
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4 . Considering and adopting the statements of account of the Company for 
the year ended 31-12-1977 together with the auditor’s report thereon. 

The final statement of accounts for the year ended 31-12-1977 as 
circulated was considered, along with the report of the auditor thereon. 
An explanation was sought from the auditor as regards the remark that the 
system of internal control on fixed assets required to be strengthened. 
Shri J.L. Mehta, the auditor, explained that in the absence of any internal 
control, it was necessary for them to physically inspect each and every item 
of plant which entailed considerable labour and consequently delayed the 
preparation of accounts* After some discussion, the suggestion was 
accepted and the General Manager was asked to introduce forthwith the 
system as proposed by the auditor. 

5. Approving the lease-deed for acquiring on rent the premises situated at 40, 
Mahatma Gandhi Road, New Delhi, for establishing an annexe to the 
ofiScc of che Company. 

The draft deed for taking over on 20 years’ lease the office premises 
situated at 40, Mahatma Gandhi Road, New Delhi as circulated was 
considered. The Solicitor, Shri K. Chakrapani, was asked to explain the 
implications of clauses 3 and 5 in the deed as regards liability to keep the 
premises in proper repair during the period of lease as well as payment of 
Municipal Taxes assessed by the Corporation from time to time. On 
receiving the explanation, the dirctors were satisfied that they were in order 
and the lease deed was approved. Shri M.V. Vijayan was authorised to sign 
the same on behalf of the Company and affix the Company’s seal thereon. 

6. Fixing the date of the next meeting : 

It was resolved that the next meeting of the Board be held on 
13-4-1978 at 4 p.m. as the Registered Office of the Company. 

7. Miscellaneous : 

The Chairman reported that on account of an increase in the volume 
of work, it was felt that the Sales and the Accounting Organisations 
required to be expanded. For the purpose, he proposed that one acc- 
ounts clerk and one sales clerk should be appointed immediately in the 
regular scales of pay of the Company to augment the organisation. The 
proposal was accepted unanimously. 

The meeting concluded with a vote of thanks to the chair. 

M.T. Vijayan 
Chairman, 
Board of Directors 
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DELHI MILK SUPPLY LIMITED 
agenda 

The Filth Annual General Meeting of the Company shall be held at the 
Registered Office of the Company on the 23rd June, 1978, at 4 o’clocKi, to 
consider the following matters ; 

1. Considering and adopting the Balance Sheet and the Profit and Loss 
Account of the Company for the year ended 31-3-78 together with the 
Directors’ report thereon. 

2. Appointing two directors in pla^c of Shri G.S. Mullcy and V.S. Murty 
who retire by rotation under Art.cle 58 of the Articles of Association 
of the Company. Both the directors are eligible for re-appointment. 

A proposal has also been received under Section 257 of the Companies 
Act from Shri R N. Gupta, a shareholder, that Shri Prakash Narain 
Tandon be appointed a director of the Company. 

3. Appointing auditors for the year 1978-79 and fixing their remuneration. 
Shri G.S. Pathak, Chartered Accountant, who has audited the accounts 
of the Company for the year ended 31st March, 1978, retires but is 
eligible for re-appointment. 

4. Declaring a dividend. 

5. Any other matter with the permission of the Chair. 

By Order of the Board 
Sd/- 

(R.P. Lall) 
Secretary 

Dated : 30-5-78. 

DELHI MILK SUPPLY LIMITED 

Minutes of the fifth annual general meeting held on Wednessday, the 23rd 
June, 1978, at 4 o'clock at the Registered Office of the Company. 

The following were present : 

Present : Shri D.C. Gaekwad, Chairman of the Board of Directors, Messrs. 
K.S. Atteya, G.R. Khandeiwal, S.L. Verma (Directors), with thirty shareholders. 

In attendance— Shn N,G. Desai, Solicitor, and Shri R.P. Lall, Secretary. 
1, The Balance Sheet of the Company and the Profit and Loss Account 
for the year ended 31-3-78 as well as the directors' report thereon 
which were already in the hands of the shareholders were considered 
as read. 
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The Secretary, Shri R.P. Lall, read the report of the auditors dated 13-9-1968 
on the accounts. 

Shri Saudagar Singh, a shareholder, proposed and Shri Ram Singh 
another shareholder, seconded that the statement of account and direc- 
tors' report thereon as circulated be adopted. Thereupon it was. 

RESOLVED : ‘That the Directors’ Report and the Balance Sheet and 
the Profit and Loss Account for the year ended 31st March, 1978, be 
and hereby approved and adopted:’* 

2. Shri D.R. Gupta, a shareholder proposed and Shri Krishna Mohan 
seconded that Shri Praka^^h Narayan Tandon be appointed a director of 
the company in one of the two vacancies created on the retirement of 
directors. Thereupon it was. 

RESOLVED ; “That Shri Prakash Narayan Tandon be and is hereby 
appointed as director of the Company.*’ 

Shri B.M, Sethi proposed and Shri R.L. Dave seconded that Shri 
Mulley who had retired by rotation under Article 58 of the Articles of 
the Association of the company be reappointed as the Director of the 
company. Thereupon it was 

RESOLVED : “That Shn R.L. Mulley be and hereby is appointed as 
director of the company.” 

3. Shri D.R. Gupta proposed and Shri Krishna Mohan seconded that 
Shri G.S. Paihak, Cahrtc.ed Accountant, ttie retiring auditor of the 
company, be re-appoinied as the auditor for the current year ending 
31-3-79 on a consolidated fee of Rs. 5,C 00. Thereupon it was 
RESOLVED : That Shn G S Pathak, Chartered Accountant, be and is 
hereby appointed as auditor of the Company for the year 1978-79 at 
consolidated remuneration of Rs. 5,000'* 

4. Shri D.R. Gupta proposed and Shri B.M. Sethi seconded that a divi- 
dend of 6% on equity share of the company be paid on the basis of 
accounts of the company for the year ended 31-3-1978. Thereupon it 
was 

RESOLVED : ‘That a dividend of 6% be paid on equity shares of the 
Company out of the profits of the company for the year ended 
31-3- U69.” 

5. Shri Ram Piare Lai proposed and Shri Laxmanan seconded that the 
picmbcrs assembled may place on record their gratitude for the Boat4 
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of Directors for conducting the affairs of the company very competently 
and profitably. 

Sd/- F.C. Gaekwad 
Chairman 

XY COMPANY LIMITED 

Registered OflSce : 21, Indraprastha Marg, New Delhi-110002. 

Notice is hereby given that the Third Annual General Meeting of the share- 
holders will be held at the company’s registered oflSce at 21, Indraprastha Marg, 
New Delhi-110002 on 31st March, 1978 at 4 o’clock in the afternoon to transact 
the following business 

(i) To consider and if thought fit to adopt, with or without modification, 
the Balance Sheet of the company as at 31st December, 1977 the profit 
& Loss Account for the year ending 31-12-1977 and the Report of the 
Directors thereon. 

(ii) To declare a dividend. 

(iii) (a) To elect a Director in the place of Mr. A who retires from oflBce by 

rotation in accordance with Article 39 of the Articles of Associa- 
tion of the Company, but being eligible, offers himself for re-elec- 
tion. 

(b) To appoint a Director in the place of Mr. B who was appointed by 
the Board to fill the casual vacancy caused by the resignation of 
Mr. Q and who retires from office by rotation in accordance with 
Article 39 of the Articles of Association of the Company, but being 
eligible, offers himself for re-election. 

(iv) To appoint of Auditors to hold office from the conclusion of this meeting 
till the conclusion of the next annual general meeting and to fix their 
remuneration. Messrs. K & Co., Chartered Accountants, are the retiring 
Auditors and are eligible for re-appointment. 

(v) As Spec'a! Bu«ine'S ; To consider and, if throught fit, to adopt the 
following resolution, with or without modification as a special Resolu- 
tion: “Resolved that in the 4th line of Article 130 of the Articles of 
Association of the Company, after the words ‘paid-up-capital’ the words 
‘and free reserves’ be and are hereby added”. 

Explanatory Statement pursuant to Section 173 of the Companies Act, 1956 
regarding Item No. (v) : 

The paid-up capital of the Company and its free reserves are Rs. 15 lakhs and 
Rs. 20 lakhs respectively. As the position stands to-day, the Directors have 
powers to raise loans up to Rs. 15 lakhs only, of which Rs. 5 lakhs have already 
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been raised. The Company is contemplating an expansion on a big scale for 
which extensive borrowing will be necessary. Therefore, it has been thought proper 
tiiat the Directors should have power to borrow not only up to the amount of 
that share capital but also free reserves. It may be noted that Section 293 of the 
Companies Act permits the Directors to raise loans equal to paid-up capital and 
free reserves ; an amount in excess of that can be borrowed only with the consent 
T of the shareholders in general meeting. 

Notes : 

(0 Every Member who is entitled to attend the meeting and vote thereat 
may appoint a proxy to attend and vote instead of himself and the 
Proxy need not be a Member. 

(ii) The Register of Members and Transfer Books of the Company shall be 
closed from the 1st March, 1978 to 15 March, 1978, both the days 
inclusive. 

(iii) The dividends on shares as recommended by the Directors of the 
Company for the year ended 31st December, 1977, if declared at the 
meeting, will be made payable on and after 1st May, 1978 to those 
members whose names appear on the Register of Members of the 
Company on 15th March, 1978, 

Proxy : A proxy is an instrument in writing executed by a shareholder 
authorising another person to vote on his behalf in his absence. Any member of 
a company entitled to attend and vote at a meeting of the company is entitled to 
appoint another person (whethere a member or not; as his proxy to attend and 
vote in his place, but a proxy so appointed cannot address the meeting. Further, 
the proxy is not etitled to vote except on a poll. 

The aforementioned privilege, enabling a member to appoint a person other 
than himself as a proxy, has been granted by the Companies Act, 1956. The Act 
further provides that the form of proxy sent to the members, along with the 
agenda, must prominently display that tact. 

^ Any provision in the articles of association, requiring the instrument 
ij appointing proxy to be lodged with the company more than 48 hours before a 
meeting in the case of public companies and their subsidiaries which are private 
companies shall have effect as if 48 hours had been specified therein. The instru- 
ment appointing the proxy should be in writing, signed by the app inter or his 
attorney who has been duly authorized in writing. 

The proxy forms deposited with the company may be inspected by a member 
24 hours before the time fixed for the commencement of the meeting. 
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Ordinary and Special Resolution : A resolution is an ordinary resolution 
when the same is passed by a simple majority of votes cast either on a show of 
hands or an a poll. It is a special resolution when an intention to purpose the 
resolution as a special resolution had been duly specified in the notice calling the 
general meeting and the votes cast in favour of the resolution (whether on a show 
of hands* or on a poll, as the case may be) are not less than three times the 
number of the votes cast against the resolution. 

Sense of the Meetings : The sense of the meeting can be ascertained in the 
following ways : 

(^/) By acclamation or yoice : When a proposition is pul up to the meeting 
by the chairman, members present at the meeting, who are in favour of the same 
signify their approval or disapproval by saying Yes or No as the case may be, or 
merely by cheering or clapping It is the most elementary method of ascertaining 
the sense of a meeting which suffers from the disadvantage that the member of 
votes cast in favour or against a proposal or resolution, cannot be judged very 
accurately. On this account* this method is usually adopted, when it is expected 
cither that the voting on the issue under conside-ation will be unanimous, or that 
the votes cast in favour of it would be by far the larger than those cast against it 

(b) By show of hands : It is another simple method for ascertaining the 
sense of a meeting. The chairman, m this case, first requests the members who 
arc in favour of the proposition or resolution under consideration, to raise their 
hands. The number of hands raised is counted. Afterwards, the numbers that 
arc not in favour of the resolution or proposal, are similarly requested to raise 
their hands. Again, the number of hands so raised is counted. The count of 
number of hands raised in each case indicates the strength of the voting for or 
against the proportion. On the basis of such a determination, the chairman 
declares the result of the division. This method, like the one stated earlier, can 
be used effectively only where every person present at the meeting, has one vote. 
Since this may not be so in the case of a company meeting, the method, usually, 
is not followed. 

(c) By division : Under this method, the members in favour of thc^ 
proposition or resolution walk into one section of the Meeting Hall or walk into 
an adjoining room, whereas the members who are against, assemble in another 
section of the Meeting Hall or walk into another adjoining room. After the 
member<i have so divided themselves, the number of members belonging to the 
two groups is counted. The method is not considered suitable for adoption at 
company meetings. It is, however, commonly used in political meetings. 
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(d) By Ballot : In this case, members record their votes on ballots or voting 
papers and deposit them into ballot boxes provided for the purpose. Subsequently, 
the scrutinisers count the votes and submit the counts of votes cast in favour or 
against, to the chairman who, on the basis of the count, declares the result of the 
bollot, 

(e) By Poll : This method of voting is, usually, adopted in company 
meetings. Under this method, a member can exercise his vote cither in person or 
by proxy ; also weightage can be given to the votes of members on the basis of 
various types of shares with voting rights held by them. It thus ensures that the 
sense of all the shareholders, whether present at the meeting or not on weightage 
being given to number of shares held by each one of them, shall be taken into 
consideration in arriving at the decision. 

A poll can be demanded in accordance with the provision contained in the 
articles of association. Usually, such a demand must be made immediately before 
or on the declaration of the result of the voting on any resolution on a show of 
hands. Under the Companies Act, the poll may be demanded by a person or 
persons specified in clauses (a) to (d) of sub-section (1) of Section 179. 

If a poll has been validly demanded and relates to a question of adjournment, 
it must be taken immediately. A poll, if it is demanded on any other question 
(not being a question relating to the election of a chairman which is provided for 
in Section 175), it must be taken not later than 48 hours from the time of demand. 
Two or more persons, usually, are appointed as scrutineers to examine the proxy 
papers as well as voting papers for determining the result of voting. It is also 
necessary to exercise some coutrol over the voting papers to guard against any 
unauthorised person casting a vote. 

The various steps involved for ascertaining the voting strength either in 
favour of or against a proposition on the basis of poll are stated below : 

(i) Every member present at the meeting and entitled to vote is provided 
with a voting card. It is printed ; also space is provided therein to enter 
the name of the members, the numbers and classes of shares held by 
them as well as to record whether he is in favour of, or against, the 

^ resolution. On the voting card, the member also declares whether be is 

' acting as a proxy and, if so, for whom, as well as the number and 

classes of shares held by the member for whom he is acting. The voting 
cards, usually are printed in different colours in the case of a company 
having more than one class of shares. 

(ii) After the members have filled in the voting cards, these arc collected 
and made over to scrutineers. 
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(lii) The scrutiniscrs compare the entries on the voting cards with the lists of 
members and Ihcir shareholding provided to them in advance, to con- 
firm that each member has voted only in respect of shares held by him 
or in respect of which he has been authorised to cast the vote. There- 
after, they draw up lists of votes cast in favour of the resolution as well 
as in respect of those cast against it. These lists are submitted to the 
chairman who, on the basis of these lists, declares the result of the poll. 

Procedure followed as regards casting of votes by members in the case of a 
poll . (a) The chairman briefiy explains to the members the procedure that would 
be followed, and appeals to them that no member should either leave or enter the 
room while the voting is in progress. 

(b) The members are advised to go into an adjoining room for collecting 
their voting papers, fa the room, an arrangement is made in advance for the 
voting paper or cards to be delivered to them. There, the members fill up the 
papers in seclusion. For the sake of convenience, members, usually, are divided 
into four or five groups. The members of each group— one after the other— mark 
the ballot papers at a table or tables provided for the purpose, and while a member 
is marking a voting paper, no member is present. This ensures secrecy in respect 
of voting. 

The ballot papers are issued only to the members after their credentials have 
been verified and on their surrendering the admission cards to the meeting earlier 
issued to them For their guidance, lists of members and their respective shares are 
placed on the tables, at which the members record their votes for their reference. 

When the members have filled in the voting cards these are placed in the 
ballot boxes. 

Duties and Powers of the Chairman 

A. Dutie. : It is the duty of the chairman of a meeting to ensure that \ 
(i) the meeting is properly constituted and convened ; (ii) the business is conducted 
in the order laid down in the agenda, except when a change m the order has the 
approval of the meeting ; (hi) no business, in regard to which proper notice has not 
been given, is brought up for consideration of the meeting ; (iv) order is maintained 
at the meeting ; (v) the motions and amendments brought before the meeting are 
in order and no discussion among the members take place except when there is a 
specific motion before the meeting ; (vi) the sense of the meeting on each matter 
considered is properly^ascertained, and a poll, if properly demanded, is duly taken; 
(vii) an opportunity is given to the minority to express its views. 
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It is also the duty of the chairman to exercise a casting vote in appropriate 
circumstances, if the company's articles authorize him to exercise such a vote. 

B. Powers : The powers of the chairman are as follows : 

(,\) To decide points of order. While the meeting is in progress and a member 
is speaking, if another member gets up and enquires as to whether the statement 
made by the speaker is in order, the latter is said to have raised a ‘point of order’ 
and the chairman is empowered to give his ruling on that point, which is final and 
binding on the members. Generally, points of order relate to breaches of rules, 
conduct of members, relevancy of remarks, holding of private conversation, etc. 

(2) To decide the priority of speakers : When more speakers than one 
stand up and wish to speak at one and the same time, the chairman is empowered 
to decide in which order they should speak, and his decision in this regard is final 
and binding on the meeting. 

(3) To stop discussion on a matter : In order to stop the discussion on a 
particular motion from being unnecessarily dragged on, it is within the power of 
the chairman to stop the discussion and put the motion to vote. 

4. To have disorderly persons turned out ; If, at the meeting, some persons 
behave in a disorderly manner and refuse to listen to the admonition of the chair- 
man, he may ask them to leave the meeting and, if necessary, get them turned out 
of the meeting with the least physical force. 

5. To exercise a casting vote, if allowed by the articles : Normally, the chair- 
man has two types of votes, viz, (i) deliberate vote, i.e., the vote which he casts in 
his capacity as a member of the company ; and (ii) casting vote, which he exercises 
in the event of a tie. 




Majority Rule-how far the governing principle of Company Management : The 
rule of supremcay of the majority is usually referred to as the rule in Foss v. Har- 
bottle (1843) 2 Hare 451. The management of companies is based on the principle 
of majority rule. Ordinarily, the decision of the majority is the rule for the mino- 
rity also. This principle has occasionally been abused and rhe whip of the majority 
has often produced sullen efifects, prejudicial to the best interests of the share- 
holders. Therefore, the supremacy of the majority rule is subject to certain excep- 
tions which are as under. 


Until the commencement of the Companies Act, 1956, the only remedy 
available to an opperssed minority was to petition to the Court to wind up the 
company on the ground that it was just and equitable to do so. However, in 
man y cases, it is not in the interest of the oppressed minority to have the company 
wound up. The liquidation of the company may result in the sale of its assets at 
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break-up value, without regard to the value of the goodwill or know-how of the 
company and the minority shareholders who, urged by the majority shareholders’ 
oppression, petitions for a vvmding-up order might in effect play their opponents’ 
game In an attempt to meet such cases, the law now (Sections 397 to 409) gives 
an oppressed miniority shareholders a remedy alternative to a petition for compul- 
sory winding up under the ^just and equitable* clause. These Sections empower the 
Court and the Central Government to deal wnh such situations of oppression and 
mismanagement Members (not less than I UO in number or not less than 1/lOth 
of the total number of members, whichever is less, or holding not less than 1/lOth 
of the issued share capital if the applicants have paid all calls and dues in the case 
of a company ha\mg a share capital ; not less than l/5ih of the total number in 
the case of a company not having a share capital) of a company may apply to the 
Court for relief on the ground that the affairs of the company arc being conducted 
in a manner either oppressive to any member or members or prejudicial to the 
interest of the company a whole. The Central Government may also apply or 
authorise a member or members to make an application under Section 397, or 398, 
though the requisite conditions mentioned within the brackets above arc not satis- 
fied ('Sections 397, 398 and 399). 

Under Section 408, the Central Government is empowered to appoint such 
number of persons as it may, by order in writing, specify to hold office as directors 
in the company, where, on the application of at least 1(>0 members or of members 
holding at least ]/l0th of the total voting power therein, or of its own motion, the 
Central Government is satisfied that these appointments are necessary in order to 
prevent the affairs of the company from being conducted, in a manner 
which is prejudicial to public interest. 

It is thus evident from the above discussion that the majority rule may not 
always prevail over ihe minority if the Court is satisfied about the existence of the 
circumsatnees envisaged by the above-mentioned Sections. 

(ii) The above-mentioned exception relates to individual membership rights. 
Another exception is one relating to qualified minority rights. While the individual 
membership rights can be exercised by an individual shareholder, qualified minority 
rights require the co-operation of a minority group of specified size within the cor- 
porate body- For example, under Section 169 a minority of not less than 1/lOlh 
of the paid-up capital carrying voting rights at the date of the deposit of the requi- 
sition may requisition the holding of an extraordinary general meeting. In the case 
of a company not having a share capital, the requisition may be placed by such 
number as has not less than 1/IOth of the total voting power of all the members. 
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(iii) The right of the minority specified in Section 179 (at least 5 members 
having the right to vote on a resolution in the case of a public company ; or in the 
case of a private company, one member having the right to vote if not more than 7 
members are present and 2 members if more than 7 such members are personally 
present ; or any member present in person or by proxy and having not less than 

]/10th of the total voting power; or an aggregate of not less than 1/JOlb of the 

total paid-up capital carrying votes at the meeting) to demand a poll cannot be 
excluded by the articles. 

(iv) A minority of 200 or more members or of members holding not less 
than 1/lOth of the total voting power in the case of a company with a share capital, 
or a minority of l/5th or more of the members on the company’s register of mem- 
bers may apply to the Central Government for the appointment of inspector (s) to 
investigate into the affairs of the company. 

The principle, as discussed above, is a simple majority rule, i e,, any excess 
of votes cast m favour of a resolution over those cast against. But certain matters 
in connection with the company management require special resolution, (e.g., Sec- 
tions 17,21,31,100, etc.), i e. a three-quarters majority. Certain ether measures 
require other qualified majorities. To this extent, these constitute an exception to 
the 'simple' majority rule. It may be noted from these instances that a negative 
right of the minority, namely, to preserve the status quo by vetoing a consti- 
tutional or other change requiring a qualified majority, may arise. But this 
negative light is not comprised in the expression '‘qualified minority rights” 
referred to in (ii) above. 

Motions and Resolutions : A motion is a proposition formally made at a 
meeting ; it is liable to alteration or amendment prior to its being adopted by the 
meeting. Before a motion can be pbeed at a meeting, a notice is generally required 
to be given. The mover should submit the motion in writing duly signed. A 
motion, before it is discussed, is usually seconded by another member, although 
the rule is that it need not be seconded unless the articles so require. It can be 
entertained only if it is within the powers of the meeting and within the scope of 
agenda of the meeting A motion properly drawn up should be couched in definite 
and unambiguous words ; also it should be in an affirmative form commencing 
with the word ‘That*’. 

After the motion has been proposed and seconded, the chairman invites 
members to discuss it If a number of members offers to speak on it, the chairman 
determines the order in which they shall speak and fixes the time for which each 
member may speak. To start discussion on the motion, the mover is requested to 
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introduce the motion and after all the members have spoken, he is asked to reply 
to the various points raised by them. 

After the motion has been debated, it is put to vote either with or without 
amendments, as the case may be. In the event of the same being adopted, it be- 
comes a resolution. As has been stated earlier, the motion should commence with 
the word "that’. As a result if it is passed into a resolution it is recorded os 
•‘Resolved that ” 

Formal motions are those which a member may move for any one of the 
following purposes, viz., (i) adjourning the meeting ; (ii) dropping an item on the 
agenda from discussion ; (lii) adjourning the debate on a motion ; (iv) applying 
•closure’ to a motion. 

The motion in all the faoresaid four cases respectively are drawn up in the 
following forms : (i) ‘That this meeting be now ajourned” ; (ii) “That this meeting 
may proceed to the next business’’ ; (iii) “The debate on the motion be adjourned 
to the next meeting’’ ; (iv) “I move that a closure be applied to the discussion on 
the question”. 

The objective in moving the motions aforesaid is to expedite the disposal of, 
the business. But such motions can also be misused for impeding the transaction 
of business. Such motions therefore arc discribed as dilatory motions. 

Amendments : A motion after it has been moved can be amended by : 
(i) adding some new words to the motion ; or (ii) substituting some words for some 
other words : or (iii) deleting some words from the motion ; or (iv) altering the 

position of words and phrases in the motion. 

An amendment of a motion can be validly made if it is germane to the 
original motion and does not negative it ; for a negative amendment is tantamounf 
to the counter-proposal. Further, the amendment should be within th ^ scope of the 
business before the meeting A number of amendments to an original motion can 
be moved but a me Q:)ir can move ody one amindment. The chairman of the 
meeting, being the controlling authority, determines the order in which the amend- 
ments shall be considered. If an amendment is moved to alter an amending 
motion, the sbeond amendment is discussed first and only after it has been voted 
upon, the first amendment is considered. 

A debate on an original motion may be interrupted by various methods or 
technical devices which are briefly discussed hereunder. 

(a) Closure : It is a weapon to put an end to a matter, the discussion 
whereon becomes undesirably lengthy. The method is based on the principle that 
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every member who has the right of audience must be afforded the opportunity to 
speala. It is put in this form : *'that the question be now put’*. This closure is 
useful for the minority or against any influential member who may cause delay in 
feeling the pulse of the meeting on the subject of the debate. 

(b) Previous question : In this case, as contradistioLtion to closure motion 
the intention of which is genuinely to stop a lengthy discussion and close it by 
putting it to vote, a point of order is taken in the common interest that it is undesi- 
rable to debate or discuss a subject; an interruption motion is moved to stop the 
discussion and a new subject is introduced If a previous question on motion is 
lost, the main question which is interrupted IS no longer discussed but is put to 
vote. In the event of the previous question motion being carried, the new subject 
then takes the precedence over others ; thus the motion is shelved ior good. 

(c) Proceed to next business : The object of this motion is also to stop 
discussing or to shelve an undesirable motion. It is proposed thus : 'That this 
meeting does proceed to the next business/’ It is then seconded and put to vote by 
the chairman. The original motion is shelved if the motion is carried ; if not, the 
resumption of the main motion takes place after a lapse of time. 

(d) Point of order : When a member is speaking in a meeting, any other 
member may rise up to speak to a point of order. At this, the former temporonly 
sits down. Ordinarily, the point of order pertains to any breach of rule for con- 
ducting the meeting, want oi quorum, any d-sorderly conduct of any member, etc. 
The chairman has to decide the question regarding the point of order and give his 
ruling at the earliest. The chairman must be fair and impartial m his ruling, and 
if he IS so, his ruling is unimpeachable. Thereafter, the interrupted speaker resumes 
his speech. 

(c) Adjournment : It may be in respect of the debate or an item or of the 
meeting itself. It signifies the postponement till a fixed time any further extension 
thereof. Such a motion is concluded thus ; ‘That the meeting be adjourned”. The 
articles of a company may provide for the procedure as to adjournment ; the chair- 
^.^nan must act in accordance therewith. The meeting may also be adjourned sine 
; otherwise the chairman has to specify the date, time and place of the adjour- 
ned meeting. As a meeting is ordinarily adjourned to the same day in the next week, 
no fresh notice thereof is required to be given. If. however, the period of adjourn- 
ment is for 30 days or more, then as per Regulation 53 of Table A of SJiedule 1 to 
the Act, a fresh notice would be needed. A new business cannot be transacted at 
such adjourned meeting, the objective being to finish the unfinished work of ihe 
original meeting. 
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Registration of certain resolutions : According to Section 192, a copy of 
every resolution (together with a copy of the statement of material facts annexed 
under Section 173 to the notice of the meeting in which such resolution has been 
passed) or agreement to which this Section applies printed or typed and duly 
certified under the signature of an oflBcer of the company, must be filed with the 
Registrar, within 30 days after the passing or marking thereof, and the Registrar 
shall record the same. Where the articles have been registered, a copy of cvcry^-i^ 
such resolution or arrangement which has the effect of altering the articles must be 
embodied in or annexed to every copy of the articles issued after the passing of 
the resolution or making of the agreement. Where, however, the articles have not 
been registered, a printed copy of the ^ame should be supplied to any member on 
request on a charge of Re. I. These provisions apply to the resolutions and agree- 
ments referred to in Section 1'92 (4) which the students must read in detail. 

Drafting of rescilutions ; A resolution is the formal expression of the will 
of the members as approved and passed at a meeting. The resolutions passed 
both at the company meeting and the Board meeting are permanent records of the 
Company’s various decisions and deliberations. Member’s resolutions are 
more important and they are generally required to be filed with the Registrar. Care, 
a good command over language and comprehensive knowledge of the provisions 
of Law are of imperative necessity for drafting resolutions. Precision, lucidity and 
unambiguity are the essential qualities of a resolution. The words employed 
therein should be unequivocal and taken from the statute itself as far as practicable 
in order that the provisions of law are strictly complied with. For example, while 
drafting a Board resolution for issue of rights shares under Section 81, the require- 
ments of the Section should be taken from the language of the Section, with 
suitable additions and alterations so as to give the resolution a precise and lucid 
form. Likewise, while drafting resolutions under Sections 356, 358, 360 and 
314 the material terms of the contract or appointment have got to be suitably 
embodied so as to fulfil the requirements of the Act. Unnecessary words or extra- 
neous detail should be studiously eschewed ; otherwise they may give rise to con- 
troversy and complications. 

Usually, a resolution commences thus : “Resolved that” and then states thjBi 
rclevcnt things to be done. No recitals like “whereas” is necessary in company’^ 
practice. 

In the event of the resolution being lengthly, it should be divided into para- 
graphs and chronologically arranged. The following are a few forms of resolutions 
which are given below by way of illustrations. 

(1) Resolution for the Registration of Transfer of Shares : 

Resolved that transfers of the company’^ shares (as per the transfer sheets 
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placed before this m::eting aad ioitialled for purposes of identification by the 
Chairman and Secretary) be and are hereby approved. Further resolved that the 
secretary be, and is hereby, authorised to register the said transfers in the com- 
pany's books and records and to take all other necessary steps to implement this 
resolution, 

(2) Resolution of allotment of shares : 

Resolved that allotments of the company's shares (as per the allotment sheets 
placed before the meeting and initialled for purposes of identification by the 
chairman and secretary) be and arc hereby approved. Further resolved that the 
Secretary be and is hereby authorized to implement this resolution by sending out 
allotment letters and letters of regret, to the approved and disapproved applicants 
respectively, and by taking all other necessary steps (such as refund of excess 
amount received on application, transfer of application moneys from the special 
bank account to the company's general bank account and filing return of allotments 
with the Registrar). 

(3) Resolution for recommending dividends : 

Resolved that dividends at the rate of 10% (subject to deduction of income- 
tax) on the company's equity shares payable out of the company’s profits for the 
year ended December 31, 1977, be and is hereby recommended for declaration at 
the 57th annual general meeting of the company to be held on 

(4) Resolution for appointment of staff : 

Resolved that Mr (whose application for employment has been duly 

considered by the Board) be and is hereby appointed as the Company's accountant 
from the 1st day of January, 1978, on a consolidated salary of Rs. 900 per month 
(in the grade of 800-25-1200). Further resolved that the General Manager be and 

is hereby authorized to issue the appointment letter to the said Mr in the form 

already approved by the Board, providing for the termination of his services by 
three months* notice on either side. 


(5) Resolution for adoption of the Board^s Report ; 

Resolved that the attached draft of the 43rd annual report of the Board of 
Directors (which is initialled for purpose of identification by the Chairman and 


^ Secretary) be and is hereby approved and adopted. Further resolved that the 
^ Chairman be, and is hereby, authorized to sign the report for and on behalf of the 


Board and to take all necessary steps for the purpose of its publication and supply 


to the members. 


(6) Resolution for purchase of investments : 


Resolved that 4% Government of India Promissory Note 1979-80 of the 
face value of Rs. 10,000 (Rupees Ten Thousand) be and is hereby, purchased at 



ihc best market rale through Messrs Place Siddons and Gough, the Company's 
brokers, and that the Secretary be, and is hereby, authorised to take all necesssary 
steps lor implementjug this resolution. 

(7) Resolution for sale of a fixed asset ; 

Resolved that the offer of Rs, 50,000 (Rupees Fifty Thousand) received from 

of for the purchase of the company's motor-car (Chevrolet 

1972 Sedon-rcgistercd No ) be and is hereby accepted and the Secretary 

be, and is hereby, authorized to take ail necessary steps for the transfer of owner- 1 * 

ship in the said motor-car to the said Mr on receipt of the amount 

afoicmentioncd. 

(8) Resolution for marking calls on partly paid shares : 

Resolved tha‘ a call of Rs. 2 per share, on the equity shares of the company 
be made upon members of the company and that the same be made payable on or 
before the 1st day of January 1978 at Calcutta, and that all calls which remain 
unpaid by that date shall bear interest at the rate oi 5% per annum from the date 
mentioned above until the amount thereof is paid. 

(9) Resolution for forfeiture of shares : 

Resolved that 100 equity shares of Rs 10 each bearing distinctive numbers 
101 to 200 inclusive, whereon, a sum of Rs. 8 per shire has been paid, and which 
at the date of this resolution stand registered in the name of A B C of 10 Hastings 
Street, New Delhi, who has failed to pay th". call of Rs. 2 per share due on the 
said shares on tbr 1st day of December 1977, and has failed to comply with the 
notice dated the 15tb day of January 1978, served upon him, be and are hereby 
forfeited, and the shares be disposed of as the Directors shall think fit. 

(10) Resolution for re-issue of forfeited shares : 

Resolved that 100 shares of Rs. 10 each, Rs 8 paid up, numbered 101 to 
200, having been duly forfeited by a resolution of the Board dated 1st March, 
1978, be re-issued as fully paid to Mr. Fakruddin of the Institute of Chartered 
Accountants, New Delhi on his pa>jng Rs 2 per share representing the unpaid call 
of Rs. 2 and premium of Rs. 2 per share, and that the said transfer be, and is 
hereby, passed for registration. And that a certificate for the share in the name Of 
Mr. Fakruddin be duly sealed and signed. 

(1 1) Resolution for issue of debentures : 

Resolved that 5,000 debentures of Rs. 1,000 each in the company, be offered 
to the public for subscription of the floating security of the company*s property, 
such debentures to bear interest @ (O'Vo per annum and to be redeemable at 

par on the .day of 19 or alter that date, and that Messrs Zia Uddin 

and Bhakat Ram be, and arc hereby, constituted a committee * (a) to consider the 
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tippointment of trustees for the debentureholdcrs ; (b) to arrange with the coth* 
pany’s solicitors, Messrs Kuthana & Co., as to the Trust Deed, the Debenture 
Bond and the prospectus; and (c) to place their report before the Board within one 
month from this date. 

(12) Resolution for removal of director : 

The meeting, having carefully considered the proposal to remove Shri G.D. 
Sondhi from his office of director of this company, and having also considered the 
representations made by him in this behalf, is of the view that the said director be 
removed from his office ; and it is, therefore, resolved that the said Shri G D. 
Sondhi be, and is hereby, removed from bis office of director, trom the first day 
of January, 1978. 

(13) Resolution for the alteration of articles under Section 31 : 

Resolved that this meeting records its consent, by the special resolution, to 
amendment of cause 25 of the company’s Articles of Association, in such a manner 
as to substitute the words ‘four persons’ m place of ‘three persons’, as appearing 
in the said clause. 

(14) Resolution for the adaption of statutory report : 

Resolved that the Statutory Report, prepared under Section 165 of the 
Companies Act, 1956, relating to the period from the date of incorporation of 
the Company to the 30th June, 1977 as laid before the meeting, and as certified by 
the Managing Director and by two other directors be, and is hereby approved and 
adopted. 

(15) Resolution for appointment of an auditor other than the retiring auditor : 

Shri P. Purushotam proposed and Shri B. Banerjee seconded the motion to 
appoint Messrs Gogia Pasha & Co., Chartered Accountants, as the auditors of 
the Company for the ensuing financial year, in place of the retiring auditors 
Messrs Swamy & Co. The Secretary of the company explained that the legal 
formalities in connection with the matter had been duly complied with. The 
motion, on being put to vote, was carried unanimously ; and it was resolved that 
Messrs Gogia Pasha & Co., Chartered Accountants be, and are hereby appointed as 
auditors of the Company for the financial year ending 30th June, 1977, at a fee of 
Rs. 5,000 per annum. 

(16) Resolution under Section 293{l){d) authorising the Board to borrow (as on 
ordinary resolution). 

Resolved that the Board of Directors be and are hereby authorised to borrow 
moneys up to a limit of rupees one crore inclusive of the moneys already borrowed 
by the company (apart from temporary loans obtained from the company’s bankers 
in the ordinary course of business), may exceed the aggregate of the paid'up 
capital of the company and its free reserves, that is to say, reserves not set 
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apart for any specific purpose, and that the Board of Directors may, in exerciab 
of the said borrowing powers conferred on them, boiTOwer such moneys on such 
terms as to rate of interest, repayment, security or otherwise as they may deem fit 
and in particular, be and they are hereby authorised to mortgage, cbaige or 
create any security over the whole or any part of the undertaking of the companyp 
its properties or assets. 

(17) Resolution for alteration of Memorandum under section 11 (As a special ^ 
resolution ) : 

Resolved that the Memorandum of Association of the Company be altered in 
the manner following, that is to say, the existing clause Xi of the Memorandum be 
deleted and the following substituted therefor : 

The capital of the company shall be Rs. 1,00,00,000 (Rupees one crorc) 
divided into 1000-7% (seven per cent) Redeemable Preference Shares of Rs. 100 
each ; 2000 Preference shares of Rs. 100 each ; and 97,000 Equity shares of Rs. 100 
each, with power to increase or reduce the capital. 

(18) (a) Resolution for special business (As special resolution) : 

Resolved that to comply with the provisions of Section 314 of the Companies 
Act, 1956, the Company does hereby consent to Shri Brij Mohan, a relative being 
the father's brother's son, of each of Shn Krishan Mohan and Suresh Mohan, 
Directors of the Company, holding an olBfice or place of profit under the Company, 
namely, as the Deputy Finance Manager at the company's head ofSce at New 

Delhi for a period of five years with effect from the - day of 

19 and on the terms and conditions contained in an agreement 

dated the — day of 19 ..entered 

into between the Company and Shn Brij Mohan, 

Explanatory statement in the context of this resolution : Section 314 of 
Companies Act, 1956, prohibit^i, inter aluiy a relative of a director from holding ' 
any oflScc or place of profit under a company except with the previous consent of 
the Company accorded by a special resolution. Shri Brij Mohan, a relative, being 
the father's brother's son of each Shn Krishna Mohan and Shri Suresh Mohan, 
Directors of the Company has been appointed as the Deputy Finance Manager at 
the Company's head oflSce at New Delhi for a period of five years with effect ^ ^ 


from on the terms and conditions contained in an agreement ^ 

dated entered into between the Company and Shri Brij Mohan, the 


salient terms of the agreement are as follows 

(To be filled in) 

Basic Salary 

Dearness Allowance 
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Provident Fund 

Accommodation 

Leave 

Other Perquisites 

The agreement also specifies the rights and obligations of the Company and 
Shri Brji Mohan and includes administrative detail. 

Your consent to Shri Bnj Mohan's holding of the said place of profit is 
needed* A copy of the agreement is available for inspection at the registered office 
on any working day during normal office hours up to and including the day of the 
annual general meeting and will be available for inspection at the meeting. 

Shri Krishna Mohan and Shri Suresh Mohan who are the Directors of the 
Company being relatives of Shn Bnj Mohan» may be deemed to be interested in the 
relevant resolution. 

(18) (b) “Resolved that the Authorised Share Capital of the Company be 
increased from Rs. 1,00,00,000 divided into 1,00,000 shares of Rs. 100, each to 
Rs. 2,00,00,000 divided into 2,00,000 shares of Rs. 100 each by the creation of 
1,00,000 additional shares of Rs. 100 each ranking pari pasu with the existing 
shares in the Company." 

Explanatory Statement pursuant to Section 173 of the Companies Act 
regarding the above resolution : With 60 ^ of the subscribed capital being held by 
two Public Financial Institutions, (on presumption) the entire issued capital, and 
incidentally the entire Authorised Share Capital has been subscribed for. The 
Company now needs to increase its Authorised Share Capita! from Rs. 1 crorc to 
Rs. 2 crorcs for implementation of its expansion schemes. The Directors will take 
appropriate steps to issue the shares if the increase in the authorised capital, as 
proposed, is adopted. 

( 1 9) Resolution for the issue of rights shares under section 81 : 

Resolved that 8,00,000 Equity Shares of Rs. 10 each in the authorised capital 
of the Company be and are hereby issued by the Company and pursuant to Section 
81(1A) of the Companies Act, 1956, the Board of Directors of the Company be and 
is hereby authorised to offer the said shares for subscription for each at a premium 
of Rs. 10/- per share payable (as to subscription and premium) in full, on applica- 
tion, to the person whose names appear m the register of members as the holders 
of the existing Equity Shares of the Company as at July 1, 1977 in the proportion 
as nearly as circumstances admit of one new Equity Share for every three issued 
Equity Shares registered in their names on the said date, fractions of a new share 
being disregarded, and on such terms and conditions as are prescribed in Section 
81 (1) (b), (c) & (d) of the Companies Act, 1956, and on such other terms and 
COQdiffons (including the right to be given to the persons concerned who take up 
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their rights shares to apply for additional shares so that any shares not taken 
up as rights or available from fractions which have been disregarded may be 
allotted to the applicants for additional shares) as the Board of Directors may 
deem fit and it is expressly provided that the said 8,00,000 new Equity Shares 
shall in all respects rank pari passu with the existing Equity Shares execpt that 
they will not participate in the interim distribution of dividend in respect of the year 
ending June 30, 1976 which was declared by the Board of Directors on April 4, 1977 
and the Board of Directors be and is hereby authorised to take all such steps for 
the implementation of this resolution as it may think necessary or expedient. 

(20) Board Resolution for opening a Bank Account : 

Resolved that a current account be opened with the State Bank in their 
branch at Parliament Street, New Delhi in the name of the Company and the said 
bank be authori'^ed to pay all cheques and bills of exchange signed by any two of 
the four undermentioned Directors of the Company, whose specimen signatures 
had been furnished to the bank in the appropriate forms. 

1 

2 . 

3 

4 and that each of them is hereby authorised to 

endorse on behalf of the Company all cheques, bills of exchange, and other nego- 
tiable instruments lodged for collection to the credit of the Company’s account. 

(21) Board Resolution for the appointment of the First Auditors : 

Resolved that pursuant to Section 224(5) of the Companies Act, 1956, Messrs. 
Gupmal & Co., Chartered Accountants of 6, Asafali Road, New Delhi be and they 
are hereby appointed auditors of the Company to hold oflBce until the first annual 
general meeting of the Company at a remuneration of Rs. 20,000 per annum. 

(22) Board Resolution authorising the grant and execution of Power of Attorney : 
Whereas it is necessary to appoint an attorney to sign all short-term labour 

contracts and also to appint and dismiss staff for loading and unloading jobs at 

the Company’s Faridabad works, it is 

Resolved that a power of attorney in the form of the draft submitted to this 
meeting and initialled on the first page by the chairman for identification be gran- ^ 
ted in favour of Shri Ashok Saxena, the works superintendent, the common seal be 
fixed on the stamped endrosement thereof and the same be signed by Shri P.C. 
Nanda, a director of the Company and countersigned by the Secretary. 

( 23 ) Board Resolution authorising allotment of shares and issue of share 
certificates : 

Resolved in pursuance of the Rule 4 of the Companies (Issue of share 
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Certificate) Rules, 1960, that the Secretary be and is hereby authorised to register 
the names of the allottees who have paid the amount payable on allotment as per 

the application and allotment sheets numbered to inclusive, 

submitted to the meeting and signed by the Chairman thereof for the purpose 

of identification, and issue share certificates numbered to 

inclusive under the common seal of the company in respect of the equity shares 

numbered to inclusive issued to the allottees thereof, 

on their surrendering to the Company its letters of allotment. 

(24) Board Resolution delegating certain powers comprising normal activities of 
the company to a Committee of Directors in pursuance of Us articles (This does 
away with the necessity for frequent Board meetings) ; 

Resolved that pursuant to Article 26 of the Articles of Association of the 
Company, a Committee of Directors consisting of Shri D.K. Roy and Shri M.K: 
Gulati and failing them Shri V.K. Bhushan and Shri N.C. Ganguly be formed 
with a view to expeditiously carrying on the day-to day operation of the Company’s 
affairs including, inter alia^ exercise by that Committee, subject to such restrictions, 
limitations or conditions as may be imposed by the Board of the following powers : 

(a) To acquire for the Company any property, rights or privileges which the 
Company is authorised to acquire and on such terms and conditions as 
the Committee may think fit, subject to a limit of rupees one lakh for 
each such transaction. 

(b) To sell, let, exchange or otherwise dispose of absolutely or conditionally 
any part of the property, privileges and undertaking of the Company 
upon such terms and conditions and for such consideration as the 
Committee may think fit subject to a limit of rupee i one lakh for each 
such transaction. 

(c) To appoint and remove or suspend agents, managers, oflBccrs, clerks and 
servants for such services of the Company as the Committee may from 
time to time think fit and determine their powers and duties and to fix 
salaries or emoluments not exceeding Rs. 3000 per month 

(d) To determine who shall be entitled to sign on behalf ot the Company 
bills, notes, receipts, acceptances, endorsements, cheques, releases, 
contracts and documents. 

(c) To affix the common seal of the Company to any documents, share 
certificates and debenture certificate > required to be executed under the 
common seal of the Company and have such documents signed by a 
Director who may be a member of the Committee and countersigned by 
the Secretary. 
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(f) To approve of and pass transfer, transmission, renewal, sub-division and 
consolidation of shares in and debentures of the Company and authorise 
entry of names in the register of members of the Company, 

Resolved further ; 

That the Committee of the Board may convene its meetings at such intervals 
as it may consider necessary and may determine the quorum necessary for 
transaction of business and that until otherwise determined, one member of the 
Committee shall be the quorum and if in any matter the members present consider 
it necessary to refer the matter to the Board, the matter may be referred to the 
Board of Directors tor decision. 

Resolved further : 

That pursuant to the provisions of Article 24 of the Articles of Association of 
Che Company, each member of the Couipany shall be paid out of the funds of the 
Company by way of remuneration for his services the sum of Rs. 150/- for each 
meeting of the Committee attended by him. 

Resolved further : 

That in accordance with Artie e -^6 of the At tides of Association of the 
Company, the Committee shall cause minutes of its meeting to be duly entered in 
books provided for the purpose and that all such minutes shall be placed before 
the next meeting of the Board for con!>defation and approval and for further 
directions of the Bodrd as may be given in any matter. 

25 • Incorporation of a new article into the article of association providing 
for appointment of Nom:nee Director by Public Financial Institutions approached 
for loan : The addition of a new article to t‘ c articles of the Company in question 
would be tantamount to the alteration of articles, which can be effected only by 
means of a Special Resolution in pursuance of Section 31 of the Companies Act. 
Since this matter would be a special business, an explanatory statement under 
Section 173 of the Act has to be attached to the notice convening a general meeting 
for the said purpose. The draft resolution may be as follows : 

As a Special Resolution : 

“Resolved that, subject to the approval of the Central Government 
under Section 268 and other provisions of the Companies Act, 1956, if any 
applicable, a new Article 58 A be incorporated into the Articles of Associa- 
tion of the Company after article 58 to read as follows : 

”58A Despite anything to the contrary contained in these articles, as long as 
any moneys advanced to the Company by the Industrial Development Bank of 
India or the Industrial Credit and Investment Corporation of India or the Life 
Insurance Corporation of India or the Unit Trust of India or the Industrial 
Finance Corporation of India or any other corporation or company or body 
Qorporate which may be designated by the Central Goverenment as a Publiq 



{financial Institution (each of which is hereinafter referred to as 'Tinancial 
Institution’^ remain due and owing by the company to all or any of such 
InstitutionSi or as long as the Public Institution holds shares in the Company 
in consequence of conversion of the said loans/^iebentures, the Financial Insti- 
tution shall have a right to appoint, from time to time, one or more persons 
as director(s) on the Board of Directors of the company [such director(8) 
being referred to herein as “Nominee Director(s)”], It shall not be obligatory 
for such Nominee Director to hold qualification shares, nor shall he be 
liable to retire by rotation. At any time and from time to tunc, the Financial 
Institution may remove the Nominee Director ; also it may fill in any vacancy 
following in the wake of such removal or death or resignation of such Nomi- 
nee Director by appointing in his stead any other person as Nominee Director. 
The Board of Directors of the Company shall be bereft of any power to re- 
move a Nominee Director from office, the disci clion in his behalf being 
entirely in the hands of the nominator. Each such Nominee Director shall 
be entitled to attend all general meetings. Board meetings and meetings of the 
Committee of which he is a member; he aad the Financial Institution appoint- 
ing him shall also be entitled to receive notice of all such meetings as well as 
the minutes of all meetings— general or oiherwi^c. The Nominee Director 
shall be paid all remunerations, fees, allowances, expenses and other moneys to 
which other directors are entitled. Subject as aforesaid, the Nominee Director 
shall be entitled to the same rights and privileges, and save and except as 
otherwise provided for in the Industrial Development Bank of India Act, the 
Industrial Credit and Investment Coiporation of India Act, the Life Insurance 
Corporation Act, the Unit Trust of India Act, the Industrial Finance Corpo- 
ration of India Act be subject to the same obligations as any other director of 
the company. The Nominee Director shall ipso /ncro vacate his oflScc imme- 
diately the moneys owed by the Company to the Financial Institution arc paid 
off or on the Financial Institution ceasing to hold sharcs/debentures of the 
Company.” 

(26) Resolution for Approval of Accounts 

’’Resolved that the draft Balance Sheet as at 31st December, 1978 and the 

Profit and Loss Account for the year ended 31st December 1978 along with the 

annexures thereto as initialled by the Chairman be and are hereby approved and 


thatShri Managing Director, Shri Director and 

Shri Director of the Company be and arc hereby authorised to 


sign the same on behalf of the Board of Directors and submit to the auditors for 
their report thereon.” 
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(27) iiesolution for Allotment of bonus shares 

•‘Resolved that pursuant to the resolution of the company for the capitalUa* 

tion of reserves, passed at the General Meeting of the company held 

on under Article of the Company’s Articles of Association, 

the sum of Rs out of the reserves standing to the credit of General Reserve 

Account in Company’s books be and is hereby appropriated to the equity share- 
holders and be applied in paying up in full unissued equity shares of 

Rs each, of the company for the allotment and distribution by way of capitali- 

sation of the reserves to and among the holders of the equity shares of the company 

as appear on in the Register of Members in proportion of equity shares 

for every equity share of Rs held there by transferring the said sum of 

Rs from General Reserve Account to Share Capital Account. 

“That the necessary entires to this effect be made in the Company’s books 
and accounts accordingly. 

“That the said equity shares numbered from to inclusive be 

allotted to the shareholders as per the list, initialled by the Chairman for identifica- 
tion, credited as fully paid up and by way of capitalisation ol reserves in accor- 
dance with the said resolution.’* 

“Resolved further that the common seal of the company be aflSxed to the 
share certificates in the presence of Shri and Shri ’* 

“Resolved further that the necessary entries be made in Register of Mem- 
bers, Share Certificate Register and the other books as required by the Companies 
Act, 1956 and the Companies (Issue of Share Certificates) Rules, 1960/" 

“Resolved further that the Secretary be directed to file with the Registrar of 
Companies a Return of the shares allotted as aforesaid in accordance with Section 
75 of the Companies Act, 1956”. 

Control of Capital Issues : Under the Capital Issues Control Act, 1947 all 
companies are required to obtain the approval of the Controller of Capital Issues 
for issue of bonus shares. The detailed guidelines for the examination of such 
applications are indicated below for the guidance of companies seeking approval t 
under the Capital Issues Control Act, 1947 ; 

(1) There should be a provision in the Articles of Association of the 
company for capitalisation of reserves, etc. If not, the company should 
produce a resolution passed at the General Body Meeting making 
provision to the Articles of Association for capitalisation. 
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(2) Consequeot upon the issue of bonus shares if the subscribed and paid* 
up capital exceeds the authorised capital, a resolution passed at the 
General Body Meeting in respect of increase in the authorised capital 
is necessary. 

(3) The company should furnish a resolution passed at General Body 
Meeting for bonus issue before an appllication is made to the Controller 
of Capital Issues. In the General Body resolution, the management’s 
intention regarding the ratio of dividends to be declared in the year 
immediately after the bonus issue should be indicated. 

(4) The bonus issue is permitted of free reserves built out of genuine profits 
or share premium collected in cash only. 

(5) Reserves created by revaluation of fixed assets are not permitted to be 
capitalised. 

(6) Development Rebate Reserve is considered as a free reserve for the 
purpose of calculation of residual reserves test and is allowed to be 
capitalised. 

(7) The residual reserves after the proposed capitalisation should be at 
least 33-1/3% of the increased paid up capital. 

(8) The capital resumption reserve, if any, existing in the company, will 
not be included in computing the minimum reserves of 33-1/3%. 

(9) All contingent liabilities disclosed in the audited accounts which have 
a bearing on the net profits, shall be taken into account in the calcula- 
tion of the minimum residual reserves of 33-1/3%. 

(10) 30% of the average profits before tax of the company for the previous 
three years should yield a rate of dividend on the expanded capital 
base of the company at 9%. 

(11) Declaration of bonus issues in lieu of dividend is not allowed. 

(12) Not more than two bonus issues will be allowed to a company over a 
period of 5 years. 

(13) Between two successive announcements of bonus issues by a company, 
there should be a time-lag of at least 24 months. 

( 14 ) The company may make further application for issue of bonus shares 
12 months after the scrip in respect of last bonus issue is listed (if the 
company’s share is quoted on Stock Exchange) or after the completion 
of the despatch of share certificates. 
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(15) Bonus issues arc not permitted unless the partly paid shares, if any, 
existing are made fully paid up, 

(16) In the case of composite proposals for issue of right shares and bonus 
shares, the bonus issue application will be sanctioned first and then the 
rights issue after some time-lag, 

(17) Capital reserves appearing in the balance sheets of the companies as a 
result of revaluation of assets or without acciual ot cash resources ^ 
will neither be allowed to be capitalised nor taken into account in the 
computation of the residual reserves of 33-1/3% for the purpose of 
bonus issue, 

(18) At any one time, the total amount to be capitalised for issue of bonus 
shaies out of free reserves shall not exceed the total amount of paid-up 
equity capital of the company, 

(19) A certiiicate should be fundshed from the auditors of the company 
that adequate provision for depreciation has been provided in the 
accounts of the company as allowable under the Income Tax Act. 

(20) If there is a charge in the method of depreciation, the companies 
should further ensure that adequate provision for deferred taxation 
liability is made and the auditor's certificate to this effect should also 
be furnished along with the application for bonus issue. 

Note : All applications for bonus issue be signed by a person not below the 
rank of a director together with a certificate indicating that the information furni- 
shed is true and correct and that all the data required in the application form and 
Guidelines have been furnished. 

A certificaie from tue auditors of the company indicating that the 
Guidelines for the issue of bonus shares prescribed by the Government from time 
to time are fully met by the company for the issue of bonus shares and that 
all data furnished in the applicatjun is true and correct to the best of their 
knowledge and information. (Issued by Controllor of Capital Issues on 2nd 
March, 1974). 

Statutory Books : In the study paper on Accounting and Auditing, the titles ^ 
of various books required to be kept by companies for recording their financial 
commitments and engagements are stated. These are known as statutory books, 
since these arc required to be kept according to the provisions of law. 

Particulars of the statutory books other than the books of account and the 
information that should be recorded in each of them are given below : 
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(1) Register and Index of Members : It is a record of the natnes^ addresses 
and occupations of members as well as that of particulars of shares held by them 
(Section 1 50). If the number of members exceeds 50, the register should have an 
index, unless the register itself is kept in such a form as to constitute an index of 
the entries contained therein (Section 151), 

(2) Register and Index of Dehentureholders : It is a record of the particulars 
of debentures, similar to that of members. This also should have an index when 
the number of debenturehoiders exceeds 50, unless the register itself constitutes an 
index (Section 152). 

(3) Minute Books: It is one containing a record of proceedings of the 
meetings of directors and shareholders (Section 193). These are open to inspection 
of Members (Section 196). 


(4) Register of Directors, Managing Director, Manager and Secretary : Under 
the provisions of Section 303 of the Companies Act, it is obligatory for a company 
to maintain a record in a register, of the names and addicsses and that of other 
particulars, relevant for the administtalion of the Act, m respect of the officers 
aforementioned. Under sub-section (2) of the Section, any change in the officers 
or in any of t\c particulars of an officer is D be incorporated lu the register and 
notified to the Registrar withm jO days of tie happening ol the change. 

(5) Register of contracts, companies end firms in which director or directors 
are interested : It contains a recoid of the particulars of all contracts arrange- 
ments to which provisions ct Section or Section 299 is applicable. Apart from 
particulais ol contracts, a rec is dsc‘ kept ol the dates of Beard Meetings in 
which the coiatracts were approvco and tiiat of the names of directors who voted 
for or against the proposal. The Register clso oiscloses the names of the firms and 
bodies corporate in which dircctois arc iid-:e.ited and of which notice has been 
given by each director under sub-scctioi. 0) of Section 299 (Section 301), 


(6) Register of charges : It contains details of all charges, specifically affect- 
ing the property of the company and all floating charges on the undertaking or on 
any property oi the company which is required to be registered (Section 143). 


^ (1) Register of Directors* shareholdings : It is a record of each director's 

shareholding or dcbenturcholuing. It con^riins particulars of shares or debentures 
(held by such persons^ of the comp'^ny or any other body corporate which is a 
subsidiary or holding company subsidiary of the company's holding company, 
which arc held by a director or in trust for him or of which he has any right to 
become the holder whether on payment or not (Section 307). 
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(i) Register of loans of companies under the same management: Sub-section 
(ID) of Section 370 demands that within three days of making of a loan, the lend- 
ing company sbaii enter particulars of the loan made, guarantee given, or security 
provided, in a Register referred to in Sub-section (1C) which will be kept at the 
legistcred oflSce of the company and will be open to inspection. The register is 
maintained pursuant thereto. 

(9) Register of investment not held in company's name : According to sub- ^ 
section (7) of Section 49 where any shares or securities in which investment have 
been made by the company are not held by it in its own name, the particulars of 
such investments shall be forthwith entered in a register specially maintain ed by 
the company for the purpose. 

(10) Register of investments made by a company in shares and debentures of 
other companies in the some group : According to sub-section (7), particulars of 
every investment to which provisions of sub-section (6) of Section 372 are appli- 
cable ate required to be entered in a register, within 7 days of making thereof. A 
record thereof is kept in the register aforementioned. 

Significance of Secretary's signature on Annual Accounts- Limitation to his 
responsibility as the signatory : Section 215 (1) (ii) of the Companies Act requires 
the signature of manager or secretary (if any) and at least 2 directors one of whom 
shall be the managing director where there is one, on the balance sheet and profit 
and loss account (i.e , annual accounts) of a company other than a banking com- 
pany. The signature of the secretary on behalf of the company is tantamount to 
an authentication of the annual accounts and ‘authentication’ means a certificate of 
an act being in due form of law, given by proper authority. The responsibility 
for the preparation of the accounts belongs to the directors and they are compelled 
by the Section to recognise this responsibility by considering the accounts and 
approving them before they hand them over to the statutory auditor of the com- 
pany. Since the secretary is the servant of the company and it is not possible for 
the directors to lo.'k into the day-to-day affairs of the company, the Board dele- 
gates to him the ministerial and administrative work involved in the preparation of 
the accounts. In this capacity, he is also compelled by Section 215 to shoulder 
the responsibility in this regard. These safeguards are necessary to ensure the * 
authenticity of the accounts and to prevent the shareholders, creditors on the 
general public from being duped by so-called balance sheet and profit and loss 
account which do not comply with the provisions of the Act. 

If the accounts are signed by the secretary, it would proclaim that the 
company is bound by them (except so far as the shareholders in the annual meeting 



sny offoct a change). The signing of the accounts would appear to be at par with 
the accretary signing documents requiring the affixing of the company's seal. The 
secretary is not personally liable ; his signature proclaims the company's responsi- 

It has been held in Jarvani Press Ltd. In re, {1966) I Comp. L.J. 327 that the 
balance sheet bearing signatures of directors can be used as admission made by 
them and proved against them under Section 21 of the Evidence Act, 1872. It 
seems that this will hold good even in the case of the secretary who is a co-signa* 
tory with the directors. The contravention of the provisions of Section 21S renders, 
under Sectiod 218, the company and every officer of the company, who is in 
default, punishable with the fine which may extend to Rs. SOO. Under Section 
2(30), secretary is an officer of the company. The secretary would be construed 
as an officer who is in default under Section 5, if he is guilty of the default, non- 
compliance, failure, refusal or contravention mentioned in a particular provision 
<in this case the provision of Section 2 IS) or if the knowingly and wilfully autho- 
rises or permits such default, non-compliance, failure, refusal or contravention. 
Consequently, the secretary as the signatory will be punishable as aforesaid. 

As regards the responsibility of the secretary in regard to the annual accounts 
of the company, the question will clearly be answered by reference to the respon- 
sibilities specifially fixed upon him by the Board of Directors in addition to those 
laid on him by the Statute. Unless the Board of Directors makes him responsible 
for the maintenance of the accounts, it would appear that his responsibility would 
be confined to the following : 

(i) Safe custody of the books of account and their being kept at the 
registered office of the company or any other place, as allowed by 
Section 209 ; 

(ii) Seeing, as far as practicable, that the accounts are ready for considera- 
tion by the Board of Directors for their approval in appropriate time ; 

(iii) Informing the auditors of the avilability of the accounts for audit 
and making all arrangements for the auditors to complete their work in 
time ; 

(iv) The accounts being ready, bringing them before the Board of Directors 
and after getting them approved by the Board, forwarding them to 
auditors for their report (Section 215) ; 

(v) Making arrangements for the annual general meeting to be held within 
the scheduled time allowed by the Companies Act to consider the 
unnual^accounts ; 
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(vi) Circulating the accounts along with the notice of the annual, geneiml 
meeting among the shareholders in compliance with provision of »lhe 
Act (Section 219). 

AsN)fficer of the company, he would be culpable under the Companies ‘‘Abt 
for his negligence in the matter of the discharge of the duties mentioned above. 
However, it is to be understood that the secretary always works under instructions 
of the Board of Directors. Therefore, if be is able to show that he was not able to 
perform any of his duties because of decision of the Board of Directors, or lack of ^ 
decisions concerning his work, he would not be held responsible. 

Books of accouiJs 1o be kept : The books of account required to be<^>t 
by a company are those books which, according to Section 209 (1), relate to t (a) 
all sums of money received and expended by the company and the matters in 
respect of which the receipt and expenditure take place ; (b) all sales and purdiases 
of goods by the company ; (c) the assets and liabilities of the company. In the 
case of a company belonging to any class of companies engaged in prodoctiem, 
processing, manufacturing or mining activities, the company may be required,! by 
Government order issued in respect of the class of companies to which the 
company belongs, to maintain books, in addition to the aforesaid books, showing 
particulars relating to (i) utilization of material or (ii) labour or (iii) other items of 
cost as the Central Government prescribes. 

Under Section 541 (2), it shall be deemed that the proper books of accowt 
have not been kept il there have not been kept ; (a) such books or accounts as are 
necessary to exhibit and explain the transactions and financial position of the 
business of the company, including books containing entries made from day to day 
in sufficient detail ol all cash received and paid ; and (iij where the business of the 
annual stock-takings and (except in the case of goods sold by way of ordinary 
retailed trade) of all goods and purchased, showing the goods and the buyers and 
sellers thereof in sufficient detail to enable those goods and those buyers and sellers 
to be identified. 

Where these to be kept i The books of account are to be kept by a company at 
its registered office. However, the Board of Directors may decide, by a resolution, ^ 
to keep any or all of the books of account at any other place in India ; pursuant to ' 
this decision of the Board, the company shall within 7 days of the decision, file 
with the Registrar a notice in writing giving the full address of that other place. A 
company having a branch office (within or without India) may maintain such books 
of account at its branch in respect of the transactions effected there but proper 
summarised returns should be sent at least quarterly to the registered office or to 
the other place where the Board has decided to keep the books of account. 



t^or the purposes Section 209 (1) and (2), proper books of account shall 
not be deemed to be kept with respect to the matters specified therein, if there are 
not kept such books as are necessary to give a true and fair view of the state of 
the affairs of the company or branch office, as the case may be, and to explain its 
transactions. 

Persons eligible to inspect books of account : The following are the persons who can 
inspect these books, namely (i) any director during business hours [Section 209 (4)]; 

(ii) the Registrar of Companies, during business hours [Section 209A (1) (i)] ; (lii) 
such officer of Government as may be authorised by the Central Government in 
this behalf [Section 209A (I ) 00] ; and (iv) every auditor of a company under 
Section 227 (1). 


SELF EXAMINATION QUES LIONS 

Thestt queitloni ar9 Intended to enable the student to test his knowledge before pro- 
ceeding to answer the tost paper. Answers to these questions are not required to be written 
oet and submitted for evaluation. Answers are given at the end 

1. A secretary of a company can be appointed (a) only in the ordinary 
way through a posting of a letter of appointment (b) only by the articles 
of company (c) by either of the methods. State which is correct. 

2. If the secretary is not appointed by the articles of the company, his 
appointment (a) should be, (b) should not be confirmed at the first 
meeting of Board. State which is correct. 

3. Are the following statements correct ? 

(i) The articles of association can be altered only by an ordinary 
resolution. 

(ii) The alteration should not have effect of introducing an illegial 
provision or of bringing the articles into conflict with any of the 
provisions contained in the memorandum of association. 

(iii) The alteration may, in compelling circumstances, contravene some 
provisions of the Companies Act. 

(iv) An alteration in the articles, having the effect of a converting a 
public company into a private company, requires no approval of 
the Central Government. 

(v) An alteration, casting, in effect, an additional financial obligation 
on members, shall not be binding upon them unless the members* 
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writteo has been obtained before or after the passing of the resolution. 

4. What is the rate of discount at which the shares may be issued ? 

5. Whose sanction is necessary for the issue of shares at a discount ? 

6. Can the annual general meeting of a company be held after the business 
hours on a working day ? 

7. The registered office of a company is at Asaf Ali Road. Can it hold its 
annual general meeting in Connaught Place, (b) in Meerut ? 

8. An extraordinary general meeting can be called by giving a shorter 
notice than what is statutorily required if (a) all the members entitled to 
vote consent to it (b) the members holding 95% of the total voting rights 
consent to it. State which is correct. 

9. The agenda, copy of the balance sheet and profit and loss account, directors; 
report and proxy from (a) must be attached to the notice of the annual 
general meeting (b) may be sent subsequent to the said notice. Which is 
correct ? 

10. Suppose the agenda of an annual general meeting includes an item which is 
“special”. What must the Secretary do in the circumstances ? 

11. The instrument appointing a proxy is to be lodged with the company (a) 
within 24 hours, (b) within 48 hours, (c) within 72 hours, of the meeting. 
State which is correct. 

12. What is the quorum for the meeting of a public company ? 

13. What is the quorum for the meeting of a private company ? 

14. What is the quorum for the meeting of a private company which is deemed 
to be a public company under Section 43A 7 

15. Can the shareholders normally declare a larger dividend than that has been 
recommended by the Board ? 

16. Four directors have been re-elected at the meeting through one single 
resolution. Is the election proper ? 

17. The Secretary of a company receives the nomination papers for the appoint- 
ment of a person as director, other than the retiring director 10 days before ' 
the date of a meeting. Can he reject the papers ? 

18. The extra-ordinary general meeting of a company having a share capital can 
be called on the requisition of holders of not less than (a) 3/4ths, (b) 3/5th8, 

(c) l/lOth, of the paid-up capital carrying voting rights at the date of the 
requisition. State which is correct. 
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1$. it the directors do not convenoe the meeting on the requisitioni can the 
requisitionists themselves call it ? 

20. Can the Directors call an extraordinary general meeting of a company 7 

21. If for any reason it is not practicable to call the extraordinary general meet- 
ing in the osefhl manner, what course is left for the directors or, as the case 
may be, the members of the company ? 

22. Is it necessary that at an extraordinary general meeting the resolutions which 
are to be passed must be special resolutions 7 

23. If the person behaves improperly in the meeting and refuses to listen to the 
admonition of the chairman, can the latter have the former turned out 7 
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tor certain matters under the Companies Act. 

Stock exchange regulations and dealings thereat. 

J't'oceduie for borrowing loans from financial institutions. 

escribed Readings ; / A Manual of Secretarial Practice —By S N. Sarkar 

2. Secretarial Practice in India— By J C Bahl (Tenth 
Edition) 

3 Application to the Central GovernmcLt under the 
Companies Act, Capital Issues (Conlro*) Act, MRTP 
Act, Industries (D & R) Act — By Shai bhogue & 
Das Gupta« 
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COMPANY CORRESPONDENCE & REPORTS 
Drafting and Preparation of Reports 

A report is a statement containing an assessment of a situation and/or facts 
and data relevant thereto It is based on one’s knowledge and a systematic study 
of the situation For example, the Marketing Manager may prepare a report 
the decline of sales in a particular area The report may or may not contain v. 

Ci mments or conclusions of the writer, It is intended to enable the interested 
persons to form their judgment and to take suitable action thereon. 

The success of a reporter depends upon the extent of his knowledge of the 
matter reported on, his capacity to pick out from the mixed facts and figures the 
important, significant and relevant ones, the ability to marshall the facts with 
lucidity, his capacity to see the picture as a whole and above all, hts ability to think 
logically Preparation of a variety of statutory and non-statutory reports falls w ithm 
the domain of the company secretary. 

With reference to the Companies Act, the following are some of the impor- 
tant statutory reports : 

(.i) Statutory report prepared under Section 165 and sent to the members 
along with the notice of statutory meeting as well as to the Registrar of Companies. 

(b) Auditors’ report placed before the annual gcnneral meetme 

(c) Directors' report placed before the annual general meeting. 

(d) Annua! returns submitted by the company to the Registrar The returns 
as regards alJot-nent, statemerit in lieu of prospectus too arc in the nature of 
reports 

(e) Inspector's reports submitted after investigating into the affairs (>f the 
company c^ncernec! 

(f) Registrar’s repoit relating to unsatisfactory affairs of a company, 

(g) Liquidator's report in wmdmg-up proceedings. 

Non statutory reports, though beyond legal requirements, are nonetheless 
compiled in special circumstance by a director, secretary or accourtant, committee 
or sub committee or a spec’tl body with a view to aiding authorities in takmg 
decisions The foil j wing are some of the non-statutory reports * ^ 

(a) Repojt of a enmm-ttee of directors to be submitted to the Board afhet 
enquiring into the exigencies of the business situation. 

(b) Report of the Board of Directors to shareholders, beyond the legal 

requirements. 
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[c) Chairman’s speech at the annual general meeting. 

(di Reports of special committees-* standing or ad hoc- constituted by the 
Board, e g , finance commiitce report, share aliotmeiit committee report, project 
committee report, etc. The reports of the ad hoc Cv^mmiltee may relate to a special 
pioblem such as opening or closing a branch office, raising of additional capital, 
introduction ot certain office routine or method, etc 




(c) 

(f) 


Report to Stock Exchange. 

Circular reports issued to customers, clients and general public. 


(g) Report vif individual experts, or departmeiitdl managers or officers of the 
company su.h as se..retary, accountant, commcacial manager, sales manager, works 
manager, personnel manager and the like. 


Gene: a] hints on drafting non-sUtufory reports: Reports are too numerous 
to be governed by precis: rules. However, a few general hints for drafting them 
are giveii bJow : 

fa) Colics tion of material or data being the foundation on which the report 
stand. , ilie wnte must collect them by referring to office records, interviewing 
people, viMting dilferent places etc., as may be necessary 

(b) The material collected as aforesaid has to be marshalled in a logical 
sequence so that the report, when made out may read like a narrative 

(c) The report should have a heading and a preface explaining its purpose 
and nature 


(d) Its language has to be simple, clear and unequivocal. Short sentences arc 
to be preferred to long ones. Jt should be drafted in an impersonal manner, 
making use of ‘third person’. 


(e) If the report is likely to be lengthy it should be divided into parts and 
approprijte sub headings should be used. The report must then contain a summary 
also Many people dopt the practice of giving the gist in one page and the matter 
in dcttjil later m the report. 


(f) Wheie the directors are not technical persons, technical phraseology should 
be eschewed, yielding place to plain and simple phraseology, the idea being to make 
the report, as far as practicable, easily understandable by those for whom it is 
meant. 


(9) The conclusions put forward should be founded on the material or data 
lected; tdso these should be unbiased m character. 


Preparation of a report : This task calls for the consideration of the following 
points ; 

(1) Data: The writer must have unhindered access to the subject-matter to 
be reported on, should collect evidence as regards facts and figures, raise questions 
as a true enquirer and then analyse the facts carefully and marshall them in a 
logical sequence. 
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( 2 ) Nafure and put pose : The main purpose or object of the report needs fo 
be clearly brought out; it must not get eclipsed. 

(3) Form and arrangement of the data : The report of committees and sub- 
committees should be in impersonal form like “It is observed”. An individual’s 
reports are usually set out in personal form like “1 find . 

Arrangement should receive particular attention The following order is 
recommended: (i) Title of the report inJicating the object or contents; (li) Table 
content with serial numbers, page marks, etc. ; (lii) Body of the report arrange 
in paragraphs, sections or sub-sections containing (a) introduction, ; (b) full data 
or facts which may include statistics, charts, etc ; (c) summary and conclusion; 
(d) opinion and recommendation or proposals, ; (c) references ; and (f ) signature 

The division of the body of the report into several sections should be accom- 
panied by a suitable heading for each section Succinct notes may also be given 
under each heading so as to facilitate the management to grasp ihe subj ct-malter 
quickly It would be advisable to insert marginal notes and marginal headings in 
appropriate cases 

In a rutshell, the arrangement and display of a report should be such that 
one should not be required to spend too much time in grasping the essence of the 
report. 

(4) Language, Style and Presentation : Language and style would depend 
upon the subject-matter of the report as well as on the personality of the writer 
Be that as it may, clarity, conciseness and logical sequei-ce - the three desiderata 
of a report— demand that the report should be written in a simp'e, convincing and 
positive style There shvould be no amhguity: brevity, lucidity and accuracy being 
the chief attributes of an ideal report, metaphors and cliches should be avoided 
Business phraseology usually employed m the particular subject-matter and form 
of the report should be used. 

Presentation demands a coherent picture unsurchsrged with ax^y emotion or 
prejudice The layout and general impression are also important Neatness and 
a pleasant look add to the utility of the report. 

(5) Statutory requirements, if there be any, mmt be complied with 

(6) Signature and date : The report has to be signed and dated by the 
maker or makers thereof In the case of a commiUet, report, it must be signed by 
ail the members of the committee In the case of non-availability at the appropriate 
lime of the signature of any signatory, the reasons therefor should be recorded 
Where there is any divergence of opinion, dissenting notes may be added. 

Chairman’s Speech 

It IS usual for the chairman of a company to make a speech at the opening 
of meetings This speech is generally prepared in advance by the secretary of the 
company In his speech, at the annual general meeting, the matters dealt with in 
the Directors Report arc amplified It is usual for the chairman to deal not only 
with the business of his own company but also with the industry as a whole in order 
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to give the shareholders ao idea of the position of their own company within the 
industry Further, he may also elaborate on government’s policy towards the 
industry and how it favourably or adversely affects the company’s business. Aa 
the annual general meeting is held after a few months from the close of the 
company’s financial year, the chairman may, on the basis of the available informa- 
tion, touch on salient developments since the close of the year as well as the pros- 
pects of the company for the coming year. 

The salient features of chairman s speech are as follows : 

(1) It is basically a resume of the Directors’ report. 

(2) It touches succinctly on the profits of the company and also mentions 
the various ways in which such profits arc to be disposed of. 

(3) Jt draws up a comparison with the immediately precedirg year’s perfor- 
mance both as regards turnover and profits It should also explain the factors 
alfecting tl e current year’s performance m the background of developments in the 
national economy. 

(4) It 1 as to make a brief reference to the sahent developments economic 
or political- occurring during the intervening period bttween the closure of the 
linancidl year of the company and the date of the annual general meeting as well as 
to the future prospects of the company. 

(5) It dwells upon the problems, for instance, governmental and indusTial 
that have been faced by the company during the year under review 

(6) The staff, customers, clients, etc , are customarily thanked. 

Chairman* s Speech v DirectoCs Report : Although the cbaii man’s report 
or speech contains the resume of the Directors’ report it is much different from the 
latter jn contents In the former case, there is no legal prescription, whereas in the 
latter case, the contents must be in conformity with the requirements of Section 217 
ol the Companies Act. Accordingly, the dire..tors' report must contain (a) a brief 
idea as lo the company’s state of affairs; (b) the amou.'d proposed to be earned to 
any reserve fund, (e) the amount proposed to be paid by way of dividend ; and (d) 
any material changes or comments affecting the financial position of the company, 
which have ojcurred between the end of the financial year of the company to which 
the balance-sheet /elates and the dale of the report All these matters are 
invariably to be dwelt upon in detail in the directors’ report, whereas in the chair- 
man’s speech or statement, these matters are, though not under any legal compul- 
sion but nonetheless under convention, briefly touched upon by way of a passing 
STrefercncc. 

Besides, there arc various other matters which must compulsorily find place 
in the directors’ report but not in the chairman’s statement or speech e g , changes 
occurred during the financial year lo respect of nature of company’s business, 
company’s subsidiaries or nature of business carried on by them and the classes 
of business in vhich the company has interest provided the furnishing of this 
information is not harmful to the company or its subsidiaries, a statement showing 
the names of such employees as receive an annual remuneration of Rs 36,000 and 
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above during the whole } car or Rs 3,000 and above per month (when employed 
for less thao a year) together with their designations; actual remuneration 
received, nature of employment and other terms, nature of diiMes, qualifications 
and t dates of commeacement of iheir employ rne it Informiuon on the matters 
menuoned above has to be given m the report itseK, or, id cas^s falling undtr the 
proviso to Section 222, in an addendum to that repoit, on every reservation, 
qualihcatioa or adverse remarks contained in the auditor’s report. 

Again, the directors’ report contains a reference to the fact that certain 
directors and the auditor retire and, being eligible for re-election or re-appointnrjcnt " 
seek the same The chairman’s speech or statement d )es not usually contain any 
such reference. 

In practice the directors' report goes much beyond the strict requirements 
and throws light on the company’s policies in regard to p^oduaion, marketing, 
research and development, etc In the case of progressive companies the directors* 
report always goes much beyond the legil requireme, its ^hc repo t often touches 
upon the problems and prospects of the company and shows uo the signifijance of 
various national and international events, both economic and politic d Thus, the 
Boaro’s report is a composite document containing both hoancul an i other useful 
mformition The public sector corporations have giv^n a comnendahle lead 
in this regard, though maQy of the p^og^e^slve private se tor in inageraents have 
also not shied from giving worthwhile information to the shareholders. 

Media of communtcaiion between a company and in shut el^oldrrs The two 
foremost media of communication between a company and it, shareholders arc the 
statements of account and the directors* report [\s regards dueciors* report, see the 
discubsion ab »ve ] Section 2i0 mdkes it obligatory for tne Board of Directors to 
lay before ihe annual general meeting of the company a balance sheet as at he end 
of the period and a profif and loss account for that pen ^d. Woerc a company 
does noi carry on business for profit, an income and tx end.lur,.' a count shall 
have to be laid before the aanuil meeting The fund o i ^ f the balance sheet is to 
show ih’^ share capital, reserves and liabilities and the manner m whiLti the total 
moneys representing them are distributed over the se‘/crdl tynes of assets As 
required by Section 21 1 of the Act, every balance sheet must giv^- a and fair 
view of the state of affaiis of ilie company as at the end of the financial year - 
Siroila ly, the profit and loss account must give a true ^ind fair view of the profit 
and loss of the company for the financial year For the purpose, the two s:a!eincnts 
must be drawn up asper Parts land II respectively of Schedule VI to diC Companies 
Act The amendments made in this Schedule from time to time, necessitated by 
the information- need of the Government or the public, provide f^r disclosures to a > 
very large extent. A spejial feature of the Schedule is its requirements as to 
disclosure of non-financial information. 

The aforesaid media afford the shareholders an ms’ght into the profitability, 
reserves position, i' dtbtedness position, liquidity indudmg cash generating capacity 
of the company and dividends This information is not deemed, according to the 
present-day thinking, to be sufficient of or var'ous class s of user thereof, because 
of the concept of social respDnsibility of the co’^porate sector and also because these 
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media do not provide future projections which are highly desired. Financial state- 
ments havs their limitations, c g , due to management’s choice of various account- 
ing policies legarding valuation of inventory, depreciation^ provisions for gratuity, 
treatment of research and development expenditure, etc. ; differing interest of diffe- 
rent users like proprietors or shareholders, workers, investors, creditors, financial 
analysts, academicians, etc , rendering it difficult to draw up one set of financial 
^ statements that will be equally useful to all the parlies ; quantitative factors trans- 
lated in terms of money being the only factors revealed in the statements (inelvding 
of course quantities for sales, purchases and stocks). Adequate light on the 
qualitative factors like workers’ end consumers’ attitude towards the company, 
research and development effort, the quality and calibre of management, limitation 
arising from the great fall in the money value, i c , inflation, arc some types of 
information that are generally lacking today. 

The present-day annual accounts have become unwieldy. It is necessary to 
rationalise this media of dissemination of information. Some of the information 
presently contained in the accounting slaterrients m^y be transferred to the Board’s 
Report, eg, statistical information. Use of separate ancillary statements 
(schedules) along with the main accounting statements and the Board’s Report may 
increase the members’ ability to comprehend the message that the company wishes 
to convey to them. 

Some of the non-conventional needs may be met by : inflation adjustment 
accounting statements ; statement on human resources ; statement on research and 
development ; statement on divisional performance ; statement on employees ; 
statement on \a'ue added ; statement on social costs and benefits ; statement of 
business involving foreign currency , statement of computation of bonus ; state- 
ment of source and application of funds and cash flow and profit projections. 

Board’s report, as discussed above, may be expanded so as to contain non- 
conventional information regarding corporate objectives, corporate activities, 

? production made m quantities?, installed capacity, product-pricing, product-quality 
and the method of distribution, employees’ safety and welfare measures, directors’ 
dealings in company shares, etc. 

It may be noted that, besides the two aforesaid media, an opportunity also 
it afforded to the shareholders by the annual general meeting for information to 
be elicited by the members The members have a right of criticiting the accounta 
placed before them and of asking for additional information. The Annual Gcnentl 
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Meeting, therefore, also serves as good vehicle of communication between the 
management and the members. 

Directors^ Report : 

The Directors hereby submit their report and the statements of account for 
the year ended 31st December, 1979. 

The accounts, before charging depreciation show a loss of Rs. 20,28,724 
To which has been added depreciation Rs 10,12,196 

Rs. 30,40,920 
Rs 8,40.920 

Rs. 22 00.000 


The Board regrets inability to recommend any dividends for 1979. 

The sales figure for the year under review of Rs. 240 lakhs is lower than that 
of the previous year by Rs 15 lakhs. This figure, however, does not include sugar 
mill machinery worth Rs 50 lakhs despatched to the site under a turnkey contract, 
as this machinery will be billed for after erection at site. 

import last year, the directors had stated that the adverse factors 
whtch had affected the company’s engineering division, in common with many 
other engineering units of a similar type operating in West Bengal, would take time 
to overcome During 197), both the shortage and escalation in the cost of 
essential raw materials, particularly steel, continued Concerted efforts were made 
to reduce costs wherever possible, but the savings effected were neutralised by 
increased material costs, the costs of borrowings and frequent interruptions in 
power supply There interruption! in power supply were in fact more numerous 
P^^^t^cdiiig year Industrial unrest and * bandhs ’ continued to disrupt 
the flow of production until the last quarter of the year when the general climate 
showed an improvement 

Corsequenf on the failure of (he customers to meet their contractual payments, 
turnkey contracts for two sugar mnls to which a reference was made last year, 
have become inv'perauve The work on the third turnkey sugar mill contract is, 
however, in progress But the prices of materials have, meanwhile, es ahted consi-^ 
dcrably and negotiations are continuing with the customer for a price revision. 

During the year under review, the sales of tea machinery showed a substantial 
increaic of over 30% and the pioduction facilities arc being augmented to cope 
with increasing rrders There was also an increase in the sale of electrical products 
manufactured by the company Our selling agencies for electrical products 
registered an improvement which js reflected in the increase in commission pa sales. 


The Directors have transferred from General Reserve 
Leaving the loss to be carried forward 
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The development activities in new product lines are now beginning to yield 
results. A vibratory tea packer and a new model of the two s^age tea drier, 
incorporating a variable speed gear box. which have both been developed and 
manufactured indigenously, have recently been introduced in the market This year, 
flame-proof switchgear equipment for the m ning industiy will be indrk;ted and an 
initial order for Rs 8 lakhs has already been secured A continuous fermenting 
machine and an extended super-drier for the tea industry are contemplated to be 
P introduced in the market during the current year Our efforts at import substitution 
have yielded results, and the company was able to develop indigenously a range 
of water-cooled bearings for industrial fans, and a composite bearings assembly 
unit for centrifugal machines. The selling agencies operated satisfactorily and 
during the year under review the compiny has been appointed as selling agents 
of Southern Switchgear Ltd which manufactures high and low tension switchgears 
in collaboration with Broom Electrical Company Ltd , Laughborough 

An improvement in the operational results of the engineering division will 
be dependent on the availability of steel and other essential raw materials as well 
as on the power-supply position In the meantime, your directors arc considering 
schemes for reducing the impact on the company of the adverse factors which 
affected the port unit of the engineering division the most 

Changes made in the company’s investment portfolio resulted in a profit 
of Rs 18 lakhs This amount his been credited to the Capital Reserve Account. 
An important feature of these changes was the sale of the company’s entire holding 
of equity shares in Hedge Amalgamated Mills Ltd These shares were sold at a 
price of Rs. 25 each The return on these investments had been less than 3% on 
an average during the last 5 years, and in the circumstances, the sale has been of 
substantial benefit to the company These changes in investment have a^so reduced 
the depreciation in our investment from the year’s figure of approximately Rs 50 
lakhs to nearly Rs. 17 lakhs 

As at 31st December, 1979, Fixed Deposits amounting to Rs 22,000 in 
respect of 7 persons had matured but had not been claimed In addition, interest 
amounting to Rs 7,000 remained unclaimed as at the end of the year. 

Consequent upon his retirement from India, Mr. J S. Joostonc resigned 
from the Board with effect from 31st March, 1980. The directors wish to record 
their appreciation of the services rendered by Mr. Jonstorc during his long 
association with the company. 

^ Mr S.K. Mukherjee and A B, Das resigned from the Board with effect 
from 1st March and 18th March, 1980 respectively, and the directors wish to 
record their appreciation of the services rerdered by them during their association 
with the company Mr B C. Jain was appointed as a director to fill the vacancy 
caused by the relignation of Mr. S K. Mukherjee 

Lord Catto of Cairncatto and Mr. Ganapathy retire from the Board by 
rotation, and being eligible offer themselves for reappointment 
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Auditors have to be appointed for the current year, and the retiring auditors, 
Messrs. Wilaitiram & Co offer their services. 

Calcutta, 30th April, 1980 On behalf of the Board, 

Chairman. 

Gentlemen, 

I have great pleasure in inviting you to this fifty-sixth Annual General Meeting 
of our Company 

It is needless to say that ihe Company is old but a well-established and efiBcient 
organisation 1 he new Induj^trial Policy Statement of the Government was at least 
clear-cut and cdiegonal in the sene that it was designed to reflect and reconcile the 
socio-economic benefits and prejudifes But of late there have been disturbing 
rumblings 

Except this compan>, all the other producers of Iron and Steel arc publi. sector 
units Despite this fact we arc fowned upon as “large house” or “monopoly 
house”. Stigma or no stigma so long as the new policies aie adhered to for some 
reasonable time, the Company has the capacity to gea. up to the needs of the 
country But as luck would have it, within a short time after the announcement of 
the Industrial Policy, ominous prencuncements started pou'ing in from various 
high quarters Should suc^^ pronourcements be implemented many of the basic 
contents of the Industrial Policy Statement would be nulified There is a demand 
for nationalisation of this Company from va^eus quarters The Company has been 
charged with a rate of growth di!>proprtionatc to the size of our internally' generated 
resources and largely based on borowed funds from public tmancial institutions and 
banks. Since the prices of products of most large industries controlled by the 
Government from time to lime at uneconomically low levels, including steel 
prices, internally generated rand'?, including allocations to depreciation can 
hardly be said to be sufficient to meet the replacement costs, what to talk of 
modernisation or expansion In the circumstances, the Company has to per force 
resort to borrowing As the government has come to wield a virtual monopoly, the 
Company has no choice bu^ to approach the government for its legitmatc 
borrowings In spite of doubts and uncertainties I assiduously hope our unflinching 
devotion and unselfishness will enable us to steer clear of the difiiculties and serve 
the nation as we have done for long ffix-six years 

You will have observed from the Directors’ report and tSe profit and loss 
account of the Company that though the financial results of ihc Company in the ^ 
year under review are margindlly betier than that of the previous year yet they are 
lower than what was expected. The mam reason therefor was ihe large inciease in 
expendnure on wages itself frem the extra bonus that the C ompany bad to pay 
The Company’s turnover in 1978-79 was Rs 290 crore higher by Rs. 15 crore com- 
pared to the previous year This was due to the price increase from June, 1978 and 
a better product-mix, partly offset by lower ^alcs. The pre-tax profit or Rs 15 crore 
a« against Rs 5 crore in the previous year reflected the combination of the benefitf 
of the price-rise, pro^uct-mix imp ovements and lower interest-charges on the one 
hand and increase in operating costs due to wage revisions of steel workers and 
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colliery workers, increase in prices of raw materials and 8to:cs, on the other. The 
after-tax profit for the year under review was Rs 8 crores as against Rs 3 crores in 
the preceding year. The company produced 1,5 million tonnes of saleable steel 
representing 90% capacity utilisation. Sales amounted to 1.4 million tonnes. Last 
year, there was a record output of 1.6 million tonnes The shortfall was due to 
reasonable grounds which existed till the end of the Company’s financial year. 

You will belittle happy to find that the Board has been able to recommend a 
Higher dividend this year despite the reduced profit 

Although, the Government has kindly conceded the representative request for 
an increase in steel prices, the actual increase is too meagre to meet the essential 
requirements of the industry m the public or private sector, firstly because the inevit- 
able increases in costs borne since the earlier revision of prices remain partially 
uncompensated, and secondly, because the revised ex-works puces do not enable the 
industry to finance, from internal savings, the continuous replacement of worn-out 
and obsolete equipment so as to keep up the productivity and efliciency of the plant 
The protection of customers’ interest is undeniably commendable, but whether it is 
economically viable to charge a heavy excise duty on a basic material like steel the 
cost of which impinge on all finished products is a debatable issue I am of the 
opinion that It does not make sound economic sense to allow the producers 
excessively low ex-works protessediy in the consumers’ interest, and then to take 
from ihe consumers at least twice as much as has been denied to the producer As a 
result of price revision, many of you might have made your calculations of profit and 
dividends But while doing so, you must not ignore unavoidable increase in costs 
and the limit on dividends imposed by the Government. 

As regards modernisation programme you will have noticed from the Directors’ 
report that estimated cost of replacing less than half of the Company’s steei-making 
and finishing capacity by new facilities using modern equipment and processes will 
be more than double the amount that the Company spent in early sixties on building 
what was practically a complete integrated million-tonnc plant 1 he two-pronged 
programme of modernisation referred to in the Board’s report which includes 
expansion of the Company’s collieries and replacement of a smeUing shop is going 
to be launched by the Company very soon The Company’s rolling plan of five 
years, costing approximately Rs 150 crore includes a Rs. 35 cr ore programme of 
expansion ot its collieries The Company will be borrowing Rs 25 crore for this 
purpose from public financial ihstitutiors for which the Government has agreed to 
waive the convertibility clause Tie work was being done at the instance of the 
Government, on the condition, that when the Company’s collieries start producing 
it would not take govt quota; ^^henceforward it would be released by the 
forolhtr purposes. The other modernisation programme, costing Rs 140 
crore contempalales, frier aha, replacement of the Company’s 45-year-old smelting 
shops by modern ores This would result in incidental expansion of the Company's 
production by 7% It is needless to say that the objecivc behind the modernisation 
programme is t^) attain self sufficiency of the coking coal and produce be tter quality 
steel economically. 

You will, I an sure, appreciate that, while the financial results of the Company 
in the year under review arc only marginally better, owing to some extra but 
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inevitable burden of expenditure, there is nothing to be dejected inasmuch as the 
performance of the Company from the standpoint of production and sales is 
commendable The achievement of the Company with its pretty old plant in the 
matter of all-time production records in a number of ns department and an overall 
output in excess of cent percent of its rated capacity is not mean by any standard. 
Such an achievement would have remained visionary, but for the concerted 
efforts of the entire work force, the members of which under a dynamic 
pilot in the Company’s managing director, showed an exemplary sense of responsK- 
bility, discipline and devotion to duty Before I conclude, I would like to thank my ^ 
colleagues on the Board for their unstinted co-operalion and all the officers, staff 
and workers of the Company for the hard and sincere work they have put in. 

New Delhi 

The 14th May, 1981. Chairman 

Company Correspondence 

Correspondence in company matters is dealt with by or m the name of the 
company secretary These matters cover a v\/de range of subjects. Broadly, such 
correspondence may be classified £S follows . 

Corrfsp,)nd( nee \vith members The sec etary is the organ ol ihc Board of 
Directors and avitjl link between (he company and its rnembers or the public 
Being authorised by the Board, he has to convene meetings, notify declaration of 
dividends, deal with the issue, tran^fei, transmission and allotment of shares or 
debentures, further issue of shares, bonus issue, etc . and d.sclose the position of the 
company as required by the Companies Act Secretary’s correspondence with 
members relates mostly to statutory and formal matters But, m special 
circumstances, he is also required lo reply to letters of inquiries relating to 
prospectus of the company, rate of dividend, any irregularity on proceedings of 
meetings loans ard investments any question arising out cf transmission of 
shares, loss of share certilicates or dividend warrants, any court proceedings etc. 

In all statutory or formal correspondence, the secretary acis as the agent of the 
company or the Boa’d as well as one subservient to the Act and the company’s 
articles In other types of correspondence he can, however, exercise some amount 
of discretion. But in view of hjs fiduciary relationship i/s a-v/s the company^nd 
the general body of shareholders, he should exercise his discretion in the larger 
interest of the company 

Corre^pandenc^ wiih »he directors . The secrctar> is ihe servant of the company 
under the control of the Board He is required to deal wUh all correspondence in 
connection with the directors and record their deliberations and decisions He mtl/ ) 
maintain written records of his dealings and communications wiih the director^ 
His dealings with them needs the utmost tact. His language be polite and at the 
same time firm He must observe decency and decorum in communicating with the 
directors to fiurnish or withhold any information oi draw their attention to any 
matter in the interest of the company. 

Correspondence with (he public : In this connection, his dealings arc maninly 
customers, brokers, other companies or public bodies, creditors, etc He must be 
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courteous, tactful and must guard against disclosure of secrets or favouring anyone 
unduly, e g by disclosing some new development. His letters must be l^rm, dignified 
and convey a good impression about the company. 




Methods of change in the existing Accounting ye^r and their merits : 

The Companies Act does not put any embargo on a limited company’s 
pacity to change its accounting year. Three alternatives may be available for 
effecting the chance m the existing one m a case where, say, the audited accounts 
for the year ended 3(st March 1^80 were adopted in t^e annual general meeting 
held in September, 1980, and the company wants to change the accounting to 1st 
July-30fh June every year These are as follows : 

(a) To close the af^counts for three months ending, 30th June, 1980 and then 
twelve months ending 30th June every year 

fb) To close the accounts for twelve months ending 30th March, 1981 and 
then for three months ending 30th June, 1981 and then for twelve months 
ending 30th Juuc every year 

(c) To close the next accounts for fifteen montns ending 30th June, 1981 and 
then for twelve months ending 30th June every year 


As regards the merit of the first alternative 
being implemented immediately 


mentioned above, it is capable of 


The merit of the second alternative lies in the fact that it can be implemented in 
a gradual manner without disturbing the existing accounting and administrative 
set-up 

As regards the merit of the third alternative, the company can claim 
proportionate depreciation allowance for t.ix, accounting and company law 
purposes The company will gei 12 months* lime to file its rctuurn of income for 
income-tax purposes and alsi the return of chargeable profits for surtax purposes. 
The fact of paying interest or penalty for delayed filing of the return will pose no 
problem; there will also be no need for seeking extension of time for filing the 
returns The tax- liability (including advance payment of tax) would be postponed 
for all future years, since the liability to pay the tax would arise only afier the 
mcome has been earned and not before In future, the annual general meetings 
have to be held by 31st December every year as the accounts will be closed on 
June I he change may also be beneficial to the cash-flow position of the 
company 

Approvals and intimation for change in existing Accounting year and relative 
Rosolutions * The intimation of the change in the accounting year has to be given 
to (a) the Income-tax Officer, (b) the Registrar of Companies, and (c) all the share- 
holders and bankers of the company, ail these entities being directly concerned with 
the company’s accounting year and its financial results No approval is lequircd to 
be obtained from any of them under the law (except in cases where the articles of 
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the company need to be amended by a special resolution), as it is the right of the 
Board of Directors of the company. If the financial (or accounting) year is indicat- 
ed or specified in the articles of association (as is usually the case), the relevant 
clause in the articles should be amended. The change m the accounting } ear can 
be generally given effect to only by passing a Board resolution. Only if the articles 
coUain a specific clause in regard to the financial year of the company, the change 
m the accounting year by amending the articles would necessitate the passage of c 
special resolution ) 

Resolution for the alteration of articles under Section 31, where lh\. financial 
year is specified in the articles “Resolved that the genera! meeting of the company 
held on 1980 records its consent, by a special resolution, so as to substitute the 
words and figures ‘1st July to 30th June' in the place of the words and figures ‘Ist 
April to 3 1 St March’ as appearing in the said clause.” 

Board’s resolution, where accounting year is not specified in the company’s 
art’cles of as'?ociation : “In exercise of its general powers which are cxerciseable by 
the Board and which arc not excrdseable, either under the Companies Act or the 
Memorandum of Association or the Articles of Association, by the Company in its 
general meeting, the Board hereby resolves that the accounting year of the Company 
be changed from the existing one (namely from 1st April to 31st March every year) 
to the year from 1st July to 30th June every year for the sake of convenience of the 
Company in the matter of preparation and consolidation of accounts of the two 
factories of the Company situated at two different States; further that the Chairman 
of the Board be and is hereby requested to give intimation to the Income tax autho- 
rities, the Registrar of Companies and all shareholders and bankers of ihe Company 
inasmuch as all these entities are concerned with the Company’s accounting year 
and its financial results ” 

Various Periodical Returns to be filed with the Registrar ; 

The main and most important periodical returns to he filed every year by a 
company with the Registrar of Companies arc : — 

(a) Balance Sheet and the Profit and Loss Account. 

(b) Annual Return 

Under Section 220 of the Companies Act, three copies of the Balance Shccit 
and Profit and Loss Account have to be filed with the Registrar within thirty 
from the date on which Balance Sheet and Profit and Loss Account were laid befofe 
a company at an annual general meeting Every company must in each year hold 
an annual general meeting and not more than IS months should elapse between the 
date of one annual general meeting and that of the next Under Section 210 of the 
Act, the Board of Directors of a company must lay before the annual general 
meeting the company’s Balance Sheet and Profit and Loss Account within 6 months 
of the closing date of the accounts However, certain relaxation of these provisions 
have been made for the first accounts and first annual general meeting after incor- 
poration of the company. 
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Under Section 139, every company having a share capital must within sixty 
days from the date of annual general meeting prepare and hie with the Registrar, an 
annual return containing the particulars specified in Part I of Schedule V, as they 
stood on the day of the annual general meeting, regarding its registered office, t-'e 
registers of members and debenture-holders, shares and debentures, its indebtedness 
its past and present members and debenture holders, its directors, managing direc- 
tors, managers and secretaries (past and present). 

d^lD addition to these two returns, the followiag periodical returns are also 
required to be filledt — 


(1) Memorandum and Articles of Association at the time of incorporation 
under Section 33. 


( 2 ) 

(3) 


(5) 

( 6 ) 
(7) 

( 9 ) 


Prospectus or statement in lieu of prospectus by a private company within 
30 days of ceasing to be a private company [Section 44 (1)]. 

Prospectus to be delivered to the Registrar for registration on or before 
the date of its publication. 

Return of Allotment and also copies of relevant contracts in cases of 
allotment otherwise than for cash, return as to allotment of bonus 
shares, a copy of the resolution authorising the issue of such shares, 
and a copy of the resolution authorising the issue of shares at a discount 
together with a copy of the Court’s order sanctioning the same and also a 
copy of the order of the Central Government, where the maximum rate of 
discount exceeds 10% to be filed. 

A printed copy of the articles as altered and approved by the Central 
Government for converting a public company into a private company 
within one month of the date of receipt of the order of approval [Scction31 
(2A)]. 

Statement in lieu of prospectus where no prospectus is issued or no allot- 
ment is made though issued, to be filed 3 days before the first allotment 
[Section 70 (!)]. 

Return with regard to increase of share capital to b? submitted w^hin 
30 days of the receipt of the Central Government’s order [Section 
94A(3)] 

Return with regard to declarations of beneficial ownership in a sha^-e, 
to be submitted within 30 days from receipt of declaiation [Section 18 7C 
(4)]. 

Return in duplicate in the prescribed from as to particulars specified in 
the register of directors, etc., and notificatbn, als:) in duplicate in the 
prescribed form, of change among the directors, etc , to be submitted 
within 30 days from the appointment of the first directors for the return; 
within 30 days from the change among the directors, etc , for the notifica- 
tion [Section 303 (2)]. 
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(10) Abstract of the accounts in the prescribed form by receiver appointed 
under power Ct>A/ferrcd by any instrument — once in every half year and 
on ceasing to act as receiver [Section 421] 

(11) Copy of account and return of the holding of the iSnal meeting or meet- 
ings with date or dates thereof to be filed by the liquidator in voluntary 
wmdiDg-up -to be submitted one week after the meeting or meetings 
[Sections 497 (3) and 509 (3)]. 

(12) Return in the prescribed form by foreign companies where documents or 
particulars altered within the presciibed time [Section 593] 

(13) Three copies of balance sheet and profit and loss account made out in 
every calendar year and other documents required of a company under 
the Act together with 3 copies of a list in the prescribed form >t all places 
of business m India —no tirac-Iimit for their submission being fixed 
[Section 594 (1)] 

The time-limit within which the following returns will have to be filed is ind> 
cated hereunder 


(a) Besolutjons passed at Gene- 
ral Meetings other than 
AGM. 


(b) Appointment of first audi- 
tor by the Board of Direc- 
tors. 


fc) Disclosure of interest by 
Directors. 


(a) If the resolutions are rcgistiable 
under Section 192 of theCompani^s 
Act, a copy of every resolution to- 
gether with a copy of the Explana- 
tory Statement shall be filed with 
the Registrar within 30 days of 
passing of the resolution 

(b) The first auditor shall be appointed 
by the Board within one month of 
the date of registration of the Com- 
pany [Section 224 (5)1 The auditor 
has to inform the Registrar wiihin 
30 days whether he accepts the 
appointmeni 

(c) &(d) Every director who i. in any 
way interested or cor^enud in a 
contract or arrangement entered into 
or to be entered info by or on 
behalf of the company shcjl’ disclose 
the nature of his concern or intert^ 
at a meeting of the Board of i^ircc* 
tors at which the question of enter- 
ing into contract or arrangement is 
first taken into consideration or at 
the first meeting of the Board held 
after be becomes so concerned or 
Interested For this purpose, a 
general notice given to Board 
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(d) Disclosure by a Director of 
his holding office of Director, 
Managing Director in other 
Companies. 



(e) Change among the Directors 
and Managing Directors. 


a director shall be deemed to be a 
sufficient disclosure Such general 
notice shall expire at the end of the 
financial year but may be renewed 
for further period of one financial 
year at a time by fresh notice. 

No intimation to the Registrar is 
necessary. 

(c) Return to be filed with the Regis- 
trar within 30 days of the change. 


Steps (o be taken where certain particolars 88 to a subsidiary company cannot 
be included in the balance sheet of its holding company : (i) To invoke the aid of 
Section ?12 (1) of the Companies Act through a letter on the holding company’s 
letter head, to be addressed to the Secretary to the Govt of India, Department of 
Company Alfairs, Shastn bhavan, Dr Rajendra Prasad Road, New Delhi (li) To 
state in the sjid letter seriatim : (a) that the financial year of the company (i e , the 
holding company} ends on and that the company is required to hold its annual 
general meeting on or before . for which the company has been taking 

necessary s^eps , (b) that the financial year of the subsidiary, viz , . ends also 

on and that it should be necessary under Section 212 of the Companies 

Act, 1^56 to attach the balance sheet and profit and loss account of . . , ... 

(name of the subsidiary’ for the year ended to the holding company’s 

balance sheet, but the accounts of the subsidiary have not yet been finalised to 
approved for reasons (to be stated) (iii) To seek permission, invoking the aid of 
Section 212 (8), to attach the report and accounts of the subsidiary as at 
(i c . as at tr e previous financial year) to the reports and accounts of the holding 
company; alternatively to seek permission for cnculating the report and accounts 
of the said co.r pany as at . . . at a later date (iv) To enclose with the 

<^did letter a copy of the resolution of the Board of Directors togethei with a challan 
for Rs being the prescribed fee. (v) To request the Govt., to treat this 

letter as an application under Section 21 2 (8) of the Act. since no form has been 
prescrioed by the Companies (Central Government’s) General Rules and Forms, 
I95() and beseach the said permission 


Applications uuder Sections 108A/108B/108C : The Companies Act does not 
prescribe any form to apply for approvals under these Sections But the practice 
shows that the Department calls for additional information in the following 
proformas : 

1. Proforma for acquisition of shares under Section 1C8A (1) 


1 Name and address of Applicant 

2. Names of Directors of Applicant 


TAG Ltd , Indraprastha Marg, 
New Delhi ! 10002 

1. ShriSK. Tilak 

2. ShrlPD. Topi 

3. Shrl A.S Chorcy 

4. Shri B N. Updeshak 


3. Proposal for approval. 


Acquisition of shares of Nataraj 
Industries Ltd. 
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4 Name and regd office of whose shares 
are proposed to be acquired. 

5 , Whether the company whoM shares are 
proposed to be acquired is registered 
under the MRTP Act If so, indicate 
the registration No 

6, Names of the directors of the company 1. 

whose shares are to be acquired. 2. 

3. 

4. 

7, Details of the proposed investment 

(a) Number and nominal value of 
shares to be acquired. 

(b) Whether the proposed shares are 
to be acquired as a result of trans- 
fer or a result of fresh issue. 

(c) Whether the shares are to be 

beneficially held by the applicant. 

(d) Rate at which the shares are to be 
acquired and full justification for 
the same. 

(c) Amount to be invested 

(0 Whether the shares are quoted on any 
stock exchange. If so the price at 
which the shares arc quoted, date of 
quotation and name of the Slock Ex- 
change. 

(g) Form of payment 

(h) Break-up value of shares as per latest 
Balance Sheet as calculated in 
Annexure 1 

(i) Value of shares based on yield as 
calculated in Annexure II 

(8) (a) Whether the assets of the company 
were valued by the management with 
the assistance of a vsluer during the 
last two years. A statement in respect 
of the value of assets together with the 
basis of valuation may be attached to 
(he application. 


Nataraj Industries Ltd.» 
28, Parliament Street, 
New Delhi-110001 

Yes 

79/1970 


Shri A.P Birla 
Sbri C R Goenka 
Shri N.A Mehta 
ShriG.D Tata 


1 lakh equity shares of Rs. 10/- 
each 

To be acquired by transfer 


Yes 

Rate at which to be acquired 
Rs 13/- per share (Market value 
Rs. 13/50 per share) 

Rs 1 3 00 lackhs 

Yes 

Rs 13 50 on I 3.1976 in Calcutta 
Stock Exchange 


Cash cheque 
Rs. 18/- 


Rs 14/. 


No 
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(b) In case the fixed assets of the company Not applicable 
whose shares are proposed to be 
acquired have been revalued at any 
time, full details thereof. 


9. Full details of the persons 'name, address, 
etc.) from whom the shares are proposed 
to be acquired. 


Manju Investment Trust 
Private Ltd., 

24, B.C. Road, Calcutta-29 


10. The purpose proposed to be served by 
acquiring shares and in what way it is in 
the interests of the applicant company. 


Investment of surplus funds and 
to have controlling inteiest in 
management by appointing a 
nominee directors 


The benefits and advantages 
acquiring Irom the acquisition 
are given in the enclosed state- 
ment (not reproduced ) 


11. 

Pattern shareboldiog in the company whose 

shares are to be acquired i — 

SI. 

No. Name 

No. of equity 

Percentage to 

1 

Applicant 

shares held 

I, CO OCO 

equity 

capital 

20% 

2 

Body corporate or bodies corporate under 
the same management and constituent of 
group to which the applicant belongs. 



3. 

Public financial institution by name : Life 
Insurance Corporation of India 

40,000 

8% 

4. 

Directors 

10,000 

2% 

5. 

Non-residents 

— 

— 

6 . 

Cential of State Governments 

— 

— 


7. Others 


3.50.0CC 70% 

5,00,000 1C0% 


NOTE : — 1. In case where shareholding of any individual/constituent exceeds 
1% of the total equity capital of the company please indicate the 
name of each such shareholders and the shares held by them 
separately. 

2. Please indicate how the shareholding of the applicant together with 
the inter-connected constituents of the group exceeds or will exceed, 
after the proposed purchase of shares, 25% of the paid-up capita] 
of the company warranting application of Section 108 A of the Act. 
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12 (a) Whether the shares are to be 
acquired in his/its own name 
or in the name of any other 
person If the shares are to 
be acquired io the name of 
any other person, give full 
particulars thereof with rela* 
tioDship, if any. 

(b) If the answer to (a) above 
IS in the affirmative, the 
reasons therefor. 

13 Relationship / association, if any, 
of the acquiring party with the 
traT)sfcror(s) and with, the directors 
of the company of which the 
shares are to be acquired 

14 (a) Details of funds available out of 

which i\ c shares are to be ac- 
quired (in case the applicant is a 
company cash-flow statement 
for hve years including the year 
in which the transfer is propo- 
sed should be attached) 

(b) If any part of amount to be 
invested is to be financed by 
borrowings, the amount of loan 
and sources of finance with 
terms regarding repayment, 
interest, security, etc to be 
stated. 

15 (a) Whether the provisn>rs of Section 
372(4), 108 B of the Companies 
Act and/or Section 23 (4) of the 
MRTP Act, orany other statu- 
tory provisions are applicable in 
respect of (he above transaction. 

If so, whether they have been 
complied with. Please give 
particulars 

(b) Whether the approval of the 
competent authoniy under Fore- 
ign Exchange Regulation Act is 
needed to the proposed acquisi- 
tion. If so, it may be stated 
whether necessary approval has 
been obtained A copy of the said 
approval may be enclosed. 


To be acquired in the name of the 
company except the qualification 
shares in the name of the nominee 
directors as required as per pro- 
visions ot Section 49 of the Compa- 
nies Act, 1956. 


Vv- 


No relations 


Separate cash - flow statement 
attached 


Not applicable 


Separate applications have been 
made under Sections 372 and 
1 08B, of the A ct on 1 5tb 
March 1976. 


(T 

Not applicable 
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6. Whether there will be any change 
in the composition of the Board of 
Dircctorsof the company whose shares 
are proposed to be acquired as a result 
of the proposed acquisition ? If so 
give details 

7. Any other information which the 
company wants to furnish. 


Additional directors will be 
appointed on the Board, of 
Direclora being nominee of 
TAG Ltd. 


8. Please enclose the following : 

(i) A tteasury challan towards prescribed application fees, in case the 
applicant is a company, 

(ii) One copy of the audited Balance Sheet and Profit and Less Account of 
the company whose shares are proposed to be acquired for each of the 
last 3 years. 

viii) One copy ot the audited Balance Sheet and Profit and Loss Account of 
the applicant frr each of the last three years, if the company is a 
company 


(iv) Enclosures as stated above. 

For TAG Ltd. 
Sd/- S.K. Tilak 
Director 


4ew Delhi-2 
)ated 


Signature of the applicant. 


4ote , (1) The above information together with enclosures should be furnished 
in triplicate 

(2) The information m respect of items 7 (h), 7 (i), 8 (a). 8 .b) and 14 (a) 
and (b) need not be furnished, if the nominal value of the shares 
proposed to be transferred is less than Rs 10,000/- 
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information in respect of information 

TO THE CENTRAL GOVERNMENT OF THE PROPOSAL TO 
TRANSFER SHARES 


Pursuant to Sections 108B/108C 


Name(s) of the transferoi(s) and address(es) 
of its/their registeied olEce(s) : 

Names of Directors of transferor(s) if the 
trausferor(s) is, are companyfies) 


XYZ Ltd., New Delhi. 


Shri B R. Malik, 
Shn R S. Patni 
Shri S.K. Dingbra 
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3. (a) Name and address of the registered Sumit Gunny Bags (P) Ltd. 
office of the company whose shares Delhi- 3 1 

are proposed to be transferred : 

(b) The total issued, subscribed paid-up Rs 50 lakhs, 

equity share capital of the company Consisting of 5 lakhes equity 

whose shares are proposed to be share of Rs 10 each 

transferred : 

(c) The number, nominal value and 
other particulars of shares that are 
proposed to be transferred : 

4 Composition of Board of Directors of 
company whose shares arc proposed to 
be transferred : 

5. Whether the company, whose shares are 
proposed to be transferred, is an under- 
taking to which provisions of Part A of 
Chapter III of the MR TP Act, 1969 are 
applicable If so, indicate the registra- 
tion number ; 

6. Present holding of the tTansferor(s), 
including those of companies under the Separate list attached 
same management with percentage of 

shares held, in the nominal value of the 
subscribed equity share capital of the 
company whose shares are proposed to 
be transferred i 

7 NameCs) of the proposed transfereefs) Manu Plywood Indostries Ltd., 

and its/their addre$s(es) : New Delhi. 

8 If the transferee is a company, names 1. Shri J P. Hazarati 

of its directors : 2 Shri M R Batra 

3. Shri R K. Bansal 

4. Shri S K Gupta 

NOTE : Each body corporate who hold more than 1 % of the total equity capital 
should be indicated separately. 

9. Number and the nominal value of the 10,0000 shares of Rs 10/- each - 

equity shares already held by the pro- i.e. Rs. 10 lakhs being 20% of 

posed transferee(s) and the other consti- the total share capital 
tuents of the group to which the trans- 
feree(s) belongs in the equity capital of 
company whose shares are proposed to 
be transferred and the percentage of 
shares held to the total equity capital of 
the company ; 


1 lakh equity shares of Rs. lO/- 
each. 


1. Shri S.B. Arora 

2. Shri H.K. Singh 

3. Shri A K Verma 

4. Shri S D. Gogia 

Yes 

79/1979 



as 


10. Number and the nominal value of the 
equity shares after acquiring the propos" 
ed number of shares by (he transferee 
and the constituents of the group to 
which the transferee(s) belongs in the 
capital of the company whose shares 
are proposed (o be transferred and the 
percentage of shares that will be held 
after acquisition to the total equity 
eapital of the Company : 

11. (a) Whether the assets of the company 

were valued by the management 
with the assistance of a valuer 
during the last two years. A state- 
ment in respect of the value of 
assets together with the basis of 
valuation may be attached. 

(b) In case the fixed assets of the com- 
pany whose shares are proposed to 
be acquired have been revalued at 
any time, full details thereof i 

12. Rate at which the shares arc proposed 
to be transferred : 

1.1. Whether the shares to be transferred are 
quoted on any stock exhange. If so, 
the rate at which they are quoted, date 
of quotation and name of stock ex- 
change where they arc listed may be 
stated ; 

14. (a1 Break-up value of shares as per 

latest balance sheet of the company 
whose shares are proposed to be 
transferred as calculated in 
Annexure I 

(b) Value of shares based on yield basis 
as calculated in Annexure 11. 

15. Whether the proposed transfer of shares 
will result in any change in the compo- 
sition of Board of Directors of the 
company whose shares are proposed to 
be transferred. If so the details 
thereof; 


2,00,000 share of Rs If’/- each 
i e., Rs 23 CO lakhs being 4C% 
of the total share capi*al 


No 

Not Applicable 


-do- 


Rs. 13/- per share 


Quoted in the Delhi Stock 
^change @ Rs. 13/50 per share 
on 1 3 1976 


Rs. 18/- 


Rs. 14/- 

Additional directors being a of 
the transferee company are to be 
appointed on the Board of the 
company. 
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16. (ft) Whether the approval of the com- 

petent authority under the Foreign 
Exchange Regulation Act is needed 
for the transfer of shares. 

If to, it miy be stated whether 
ncccsaary approval has been 
obtained A copy of the said 
approval may be enclosed ! 

(b) Whether the provisions of Sections 
372(4) and 108 A of the Companies 
Act and/or Section 23(4) of the 
MRTP Act and/or any other 
statutory provisions are required 
to be complied with by the pro- 
posed transfercc($) for acquiring 
the shares If so, whether they 
have been complied with 
Please give particulars 

17. (a) The lines of busmes of the company 

whose shares are proposed to be 
transferred Details regarding items 
manufactured may be given 

(b) Whether the company whose shares 
are proposed to be transferred or 
Its subsidiaries is engaged in any 
industry specially in Schedule XIII 
If so, the details may be furnished ' 

18 Purpose proposed to be achievd by 
the proposed transfer of shares : 

19 Please enclose a copy each of the 
following ‘ — 

(/) One copy of the audited Balance 
Sheet and Profit and Loss Account 
of the company whose shares are 
proposed to be transferred for each 
of the last three years. 

(ii) A copy of the latest Balance Sheet 
and Profit and Loss Account of 
the transfer. 

(lil) A copy of the latest audited Balance 
Sheet and Profit and Loss Account 
of the transferee in case it is body 
corporate. 


No 


Not applicable 


Application pursuant (o the 
provision of Sec 108 A by the 
Companies Act has been made 
by the transferee to the Central 
Government vi-^c ihcir applica- 
tion dated 15-3-1976 




Manufacture of ply-wuod and 
tea-chests 


No 


Controlling interest m the 
company of which shares arc 
being acquired. 


enclofed 


enclosed 
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20. Any other information which the com- 
pany wants to furnish : 

New Delhi. 

Dated For XYZ Ltd. 

Sd/- B,R Mahk 
Directors. 

iNOTE : 1. The above information together with enclosures must be furnished 

in triplicate. 

2. The information in respect of items 11 (A) and 11(b), 14(al and 14(b) 
need not be furnished if the nominal value of shares proposed to be 
transferred is less than Rs. 10,000/-. 

Alteration of Articles — Conversion of Public Company into Private Company 

[ > 31 (I) i«i Proviso] ‘ (1) Company to be the rpplkant, (2) Applicatk-n for the 

Central Governmeiit’s appriwal to be made in Form No lA of the Companies 
(Central Government’s) General Rules and Forms, 1956 ^3) Enclosures: (a) a 

copy of the special resolution, (b‘ a copy of the cunent memorandum and articles 
of association, (c) a copy of the latesf bal ince sheet and proht and loss account; 
(d) a c 'py of the minutes of the General Meeting at which the proposal for con- 
version was approved, and (e) Treisury cballan duly receipted for fee payable. 
(4) Guidelines ' (a) Special Resolution to be filed with the i^egistrar as required 

by Section 192; (b^ a printed copy of the Articles as altered to be filed with the 
Registrar within one month of the dale of the receipt of the order of Approval; 
(c) the application to be made within 3 months from the passage of the Special 
Resolution (as pci the Department’s instructions). 

Appointment of Sole Selling Agents (S 294A) ; Under Rule 2 of the Compa- 
nies i Appointment of vSole Agents) Rules, 1975, a company seeking approval for 
the appointment ot sole selling agent has submit an application to the Central 
Government in Form I to the said Rules Besides, the Central Government on the 
receipt of the application, normally asks for the following additional inf ^rmation 

(1) Whether the company has a Sales Department— If so, expenditure on the 
stafl and travelling expcn^es during the last 3 years to be furnbhed together with 
the justification for 8:)le selling agent in the circumstances 

(2) Which of the services (eg, order-sciuring, receipt of goods fiom the 
company, warehousing facilities, sales proinotnai through participation in exhibi- 
tions, etc,, publicity fo^ promotion of products through various media, whether 
rsolc selling agent receive any payment regarding company-supplied goods from 

wholesalers or dbtnbutors and passes it on to the company or whether such pay^ 
ment Is directly made to the company by consignee, wheihu the sole selling agent 
carries del credeie risk, whether the sole selling agent employ any staff exclusively 
for marketing the principaTs products together v. ith their n imes, tenure of service 
and emoluments) rendered by the sole selling agent, to be specified 

3. (i) Commission earned from the applicant company during last 3 years to 
be indicated; (ij) Break-up to be given ©f the expenditure incurred by the sola 
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selling agent during the last 3 years under such heads, in respect of the sale of 
company’s products, as (a) salaries, expenses and perquisites (excluding travelling 
allowance) to the employees, (b) expenses on travelling by officer^; and staflF, (c) 
rent (office and godowns), (d) warehousing charges, (c) freight and transport, 
(f) publicity, (g) commission to sub-agenu and brokerage, (h) interest. 

Note : 

(a) The above-mentioned conomission and expenses to correspond to the same 
period and preferably coincide with the accounting period of sole sellin|tj 
agent. 

(b) In the event of the sole selling agent being engaged in any other activity 
save as being the sole selling agent of the company, to give the aforesaid 
expenses on pro rata basis or on any equitable basis adopted by the sole 
selling agent, 

(c) In case of substantial difference between the said expenses and the ex 
penses mentioned in column 17 of Application in Form No ^ to give the 
reasons therefor 

(d) To indicate whether there is any other relevant factor to be taken into 
accv unt in arriving at the profits of the sole selling agent in icspcct of the 
sale of goods of the company, duly supported by the ligures 

4 (i) Whether the sole-selling agent maintains any current account wuh the 
company m respect of the sale of goods — if so, to indicate the debit halai cc in such 
account, together with intertst (if any) charged, (ii) Whether the sole selling agent 
gives credit to the sub-agents, dealers, stockists, etc. together with their dciails 

5 Whether there is any price regulation by statute or by voluntary agreement 
relating to the sale of the product. 

6, Whether any sale targets have been laid down during the next 3 years. 

7. To indicate how the marketing of the company’s product is done with 
particular reference to the channels of distribution, the number of mtermedidries 
through which commodities passes before it reaches the ultimate consumers 

8 Whether the goods arc sent by the company to the sole selling agenTs 
place of business or directly to the consignees on the basis of the sole selling agent’s 
advice or orders procured. 

9. Whether the company : (a) reimburses the sole selling agem’s cxpcnseJ$^ 
(b) provides him with order form or other stationery malcr^al, (c) lets i(s employees 
service to him; (d) provides at its cost any publicity or other media; (e) Uts him 
avail of any accommodation at its premises — if so, whether any rent is paid, 
(f) provides acy facilities to him in the shape of conveyance, etc , ^g) provides him 
any o^her facilities at subsidised rates, 

10. (i) Whether any sole selling agency commission is paid for sales to Govt 
Departments and Companies, together with the justification thereof 
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(ii) Whether commission is paid to him in respect of sales directly made by 
fhe company, 

1 1 . Whether the sole selling agent manufacture the same or similar products 
as his principal. 

12. Whether any portion of sole selling agency commission has been dis- 
allowed by the Income-tax Department. 

13. To furnish copies of his accounts for the last 3 years. 

14 To furnish one copy of the latest audited account of the company. 

15. To give the names and addresses of the company’s auditors. 

16. In the case of the sole selling agent being a partnership firm, to indicate 
such deals as (al names of partners and their shares in profits, (b) partners’ relation 
ship inter se and that to the company’s directors, (c) names of the working partners 
and whether they are whole-time or part-time, (d) whether any salary is paid to 
the working partners, (e) capital invested in the partnership firm during the pre- 
ceding 3 years, (0 profits earned by partners during the preceding 3 years. 

17 (i) Whether the agency agreement has been registered with the Registiar 
of Restrictive Trade Agreements, and (ii) whether MRTP Commission has enquired 
into the agreement and passed any order. 

18 To give the following break up of sales in respect of each of the last 
3 years : 

1 Sales ! (a) Direct Sales, (b) Sales made by sole gelling agent; (c) Total 
Sales [(a) plus (b)] 

U Commission Paid ; (a) Regarding Direct Sales ; (b) In respect of sales 
thiough sole-selling agent, (c) Total commission. 

111. Sales made to Govt. Depts . Govt Companies, Govt Undertakings: (a) 
Directly by the company; (b) Through sole selling agent; (c) Total such sales 
(le, a+b) 


Particulars of Application to be made to the Central Government 


Section 

Subject 

Particulars 

Approving 

Authority 

^\!22 

Name 

Change of name of the 
company. 

Regional Director 

25 

Deletion of word 
-‘limited” 

Dispensation with ‘‘Limited” 

-do- 


31 


Alteration of Articles which 
has the eSect of converting 
a public company into a 
private company. 


Alteration cf 
Articles 


-do- 



Section Subject 

Particulars 

43 

A Deemed Public 
Company 

Becoming a private company 
again 

Offer of further shares without 
special resolution to any person 

81 

Issue of further 
shares 

Issue of debentures or taking 
of loans, with a right of con- 
version into shares 

89 

Voting Rights 

Continuance of disproportiona- 
tely excessive rights. 

1(8A 

Rcsinction on the 
acqu^‘s!iion of shares 

Acquisition of shares in excess 
of 25% of the paid-up Capital 

I08B 

Rrslriciion on Trans- 
fers 

Transfer of shares by a body 
corporate/ bodies coporatc 

under the same management 
holding 10% or more of subs- 
cribed capital of a company 

lose 

Rest net jrn Trans- 

fer of sh^ res of a 
foreign company 

Transfer of shares in a forein 
company by a body corporate/ 
bodies coiporate under the 
same management holding 
10% or more of nominal share 
capitcil. 

114 

Shares Warrants 

Issue of share warrants to 
bearer 

167 

Annual General 

Meeting 

Calling A G M in the case of 
default by the company 

198 

Managerial Remu- 
neration 

Payment cf mmimunn remune- 
ration in absence or inadequacy 
of prohts 

204 

Offi-e or Place of 
Profit. 

Appvnntmcjit of a body corpo- 
rate to an office ci place cf 
proiit foi a term not exceeding 



10 years. 

204A 

Office or Place cf 
Profit m ex-managed 
companies 

Apf Ointment of former Mana- 
ging Agents or Secretaries and 
Treasurtio to the cflice of 
Secretary, Consultant, Adviser 
or to any other office. 


Approving 

Authority 

-do- 

Dept of Com- 
pany Affairs 

-do- ^ 


Dept of Com- 
pany Affairs 

-do- 


-do- 


-do- 


Company Law 
Poard. 

Regional 

Director. 

Department of 

Company 

Affairs. 

Company 
Law Board. 


Department of 
Campany 
A flairs. 
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Section 

Subject 

Partk ulars 

Approving 

Authority 

205 

Dividends. 

Declaration of dividend for any 
financial year out of profits 
without providing depreciation 
or after providing depreciation 
at a different rate 

Company 

Law Board 

‘^OSA 

Dividends 

Declaration of dividends oat of 
accumulated profits transferred 
to reserves. 

Department of 

Company 

Affairs. 

208 

Payment of Interest 

Payment of interest out of 

Capital 

Company 

Law Board 

211 

Form & Contents of 

(a) Variation in the Form of 

Department of 


Balance Sheet. 

Balance Sheet 

(b) Exemption in respect of 
particulars to be disclosed 
in Balance Sheet and Profit 
and Loss Account. 

Company 

Affairs 

-do 

212 

Accounts of Sub- 
sidiaries 

Exemption to a holding Com- 
pany from giving certain 
particulars about, or enclosing 
Balance Sheet of, subsidiaries 

-do- 

213 

Financial year of 

Extension of the financial year 



holding company or 
subsidiary 

of the holding company or 
subsidiary so to coincide or 
end witbin 6 moths of each 
other. 

-do- 

224 

Auditors 

Removal of Auditors before 
expiry of the term 

Regional 

Director 

235B 

Cost Auditors 

Appointment of Cost Auditors 

Department of 

Company 

Affairs 


Investigation of Co- 

Appointment of Inspectors to 



mpany’s Affairs 

investigate the affairs of the 
company, on application. 

-do- 

237 

-do- 

Appointment of Inspcctora 
suomoto or upon company 
pasting special resolution or 
Court's Order. 

-do- 
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Section 

Subject 

Particulars 

Approving 

Authority 

239 

-do- 

Appointmentof Inspectors to in- 
vestigate into the affairs of re- 
lated companies. 

-do- 

241 

-do- 

Obtaining from the Govt, a 
copy of the Inspector's Report. 

Department of 
Company ^ 

Affairs. ^ 

247 

InvestigatJoD of 
Ownership 

-do- 

-do- 

249 

InvestigatioD of asso- 
ciateship of Manag- 
ing Agent etc. 

Not applicable 

Department of 
Company 

Affairs 

259 

Increase in number 
of Directors 

Increase in number of Direc- 
tors in certain cases. 

-do- 

268 

Managing / Whole- 
timc/Nooe-rotational 

Amendment of any provision 
relating to Managing or Whole- 
time Directors or Non-rota- 
tional Directors. 

-do- 

269 

Managing / Whole- 
time Directors 

Appointment/Reappointment of 
Managing or Whoietime 
Directors 

Department 
of Company 
Affairs. 

274 

Disqualification of 
Directors. 

Removal of disqualification of 
a Director in certain cases. 

-do- 

294AA Sole Selling Agents. 

Appointment of Sole Agents in 
certain cases. 

Company 

Law Board. 

295 

Loans/aisistance to 
Directors etc 

Grant of loan or other financial 
assistance to directors and their 
associates (specified) 

Department 
of Company 
Affairs. 

297 

Contracts with Direc- 
tors etc 

Contracts with Directors or 
associates by a company having 
a paid-up capital of not less 
than Rs. 1 crore. 

-do- 


300 Quorum of disinterest- Relaxation of restrictions rela- 
ed Directors. ting to interested Directors 

taking part in discussion or 
voting. 


-do- 



33 


Section 

309 

Subject 

Remuneration of 
Directors. 

Particulars 

(a) Payment of remuneration at 
more Xhm 5% to one Mana^ 
ging Director/ Whole-time 

Director (b) Payment of 
commission at more than 
1% or 3% to a Director. 

Approving 

Authority 

-do- 



(c) Waiving recovery of excess 
remuneration paid to a 
Director. 


310 

Remuneration of 
Directors. 

Increase in remuneration of 
any Director including Manag- 
itog or Whole-time Director 
(other than increase in fees up 
to Rs. 250). 

Department of 

Company 

Affdirs 

311 

-do- 

Increase in remuneration of 
Managing Director/Whole-time 
Director on reappointment. 

-do- 

314 

Office or place of 
profit 

Appointment of certain 
persons connected with 
Directors to office of profit 
at a remuneration of 
Rs, 3,000 or more per 
month. 

-do- 



(b) Waiving recovery of any 
such rc^ndable in respect 
of office held in contravene 
tion of the Section. 

-do- 

316 

Managing Director 

Apppoinfment of a person who 
is already a ManagingDirector 
of 2 Companies as a Managing 
Director 

Dcpartmsnt of 

Company 

Affairs 

Ilf 26.328 Managing Agencies 
”29.332, 

343,345, 

346,347, 

352,360, 

Inapplicable due to the 

provisions of the 

Companies (Amendment) 

Act, 1%9. 


370 

Inter-Company 

Loans 

Giving loans beyond 20% or 
30%'of the aggregate of the 
paid-up capital and free 
reserves. 

Department of 

Company 

Affairs 
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Section 

Subject 

Particulars 

Approving 

Authority 

372 

Investment in 
shares/debentures 

Investment beyond 20%or 30% 
of the subscribed capital. 

-do- 

373 

-do- 

continuing to hold investments 
in excess of the limits upon the 
Act coming into force (no- 
longer applicable). 

-do- ^ 

385 

Manager 

Appointment/Re' appointment 
of a person as a Manager. 

Department of 

Company 

Affairs 

386 

Manager 

Appointment of same person 
as Manager of more than 2 
companies. 

Department of 
Company 

Affairs 

387 

Remuneration of 

Payment of remuneration to a 



Manager. 

manager exceeding 5% of the 
net profits. 

-do- 

396 

Amalgamation 

Amalgamation of companies 
in national interest. 

-do' 

396A 

Disposal of Books 
and papers 

Disposing books and papersof 

Department of 


an amalgamated company. 

Company 

Affairs 

399 

Oppression or mis- 

Approval of the Gov t . to 



management 

apply to the Court for 
prevention of oppression or 
mismanagement 

-do- 

408 

-do- 

(a) Appointment of Directors 
to prevent oppression or 
mismanagement. 

(b) Change in the Board of 
Directors during the time 
Govt. Director holds office. 

-do- 

-do- 

40? 

Changc In the Board 

Prevention of change in Board 
of Directors likely to affect 
company prejudicially. 

-do- 

496 

508 

General Meeting 

Extension of time to liquidator 
for calling Genera) Meeting m 
any year, 

Regional 

Director 
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Section 

Subject 

Particulars 

Approylng 

Authority 

551 

Statement of Ac- 
counts in liquidation. 

Exemption to liquidator, in 
whole or part from preparing a 
statement of Accounts and 
filing the same with the Regis- 
trar. 

Regional 

Director 


Unclaimed dividends 
and undistributed 
Assets. 

Order for payment of any 
unclaimed Dividends and un- 
distributed Assets out of the 
companies Liquidation Ac- 
count. 

-do- 

572 

Name 

Change of name by a company 
seeking registration under Part 

IX of the Act. 

Company Law 
Board 

578(3) 

(d) 

Charter 

Alteration of any provision 
contained in the charter of a 
Company. 

-do- 

594 

Accounts of a foreign 
company 

Exemption from provisions re- 
lating to Form and Contents of 
Accounts. 

-do- 

610 

Inspection 

Inspection of certain documents 
filed u/s. 60S (1) & kept by the 
Registrar 

Regional 

Director 

620 

Government 

Companies 

Modification of Act in relation 
to Govt. Companies. 

Department of 

Company 

Affairs. 

620A 

Nidhi etc. 

Modification of Act in its appli- 
cation to Nidhis or Mutual 
Benefit Society. 

-do- 

637B 

Condonation 

delays. 

Condonation of delay in mak- 
ing applications to Central 
Govt, or filing documents with 
the Registrar 

-do- 


SectioD 43A . Public company becoming private company again [S 43A(4)] : 
(a) Company being the applicant; (b) No form prrscribed - a letter to be addressed 
to the Regional Director, Company Law Board, stating specific facts as to how 
Section 43A (I , (lA)or (IB) is no longer applicable to the company; (c) En- 
closures: (i) a copy of the latest available balance sheet and profit & loss account; 
(ii) a copy of the memorandum and articles association; (iii) extracts from the 
articles of association or other instruments constituting or defining the constitution 



of the company regarding ptovmonz applicable to private companies; (iv) a copy 
of the resolution of the Board or the general meeting, as the case may be, for 
conversion to private company; (v) treasury cballan duly receipted for fee payable, 
(d) Gu/Jf^lines : (i) In the event of the extracts from articles or other instrument 
being not m English, a certified tr^nsl^ition in English to be attached, (li) Approval 
of the members for the reconversion being desirable especially if the number of 
members is more ihan 25 consent of the unsecured creditors of substance being 
likely to be asked for by the Regional Director of the C.L.B. for protecting their 
interests. ^ 

Applications to the Central Gaveromeot : Only a few such applications are 
discussed hereunder These arc to be addressed to tbc Under-Secret^^ry, G/1, 
Ministry of L.J.C.A,, Shastri Bhavan, Dr Rajcndra Prasad Road, New Delhi. 

J. For permission to issue further shares without special resolution (Section 8D; 

(a) No prescribed form— a letter being sufficient, {b) Enclosures; (i) copy of the 
company's resolution; (ji) extract of the minutes showing the consideration of the 
item in question, (ni) treasury challan duly receipted for the fee prescribed, (iv) a 
copy of the memorandum and articles of association; (c) Guidelines (i) Reasons 
as to uhy the proposal is considered beneficial to the company should be given 
(lu The provisions do not apply to a private company or to the increase of 
subscribed capital caused by the exercise of option (in) No approval is necessary in 
respect of the issue or allotment of shades within 2 years of the formation of a 
company or within one year after the first allotment; (d) Timelimit'. None— before 
issue of shares 

2 For premission to issue debentcres or take loans containing right of convert 
sion it> to shares CScction 81): (a) No prescribed form- a letter being sufficient 

(b) Enclosures (i) a copy of the special resolution, (li) a copy of the memoranjum 
and articles of assoc ialion,(iii) treasury challanduly receipted for the fee prescribed; 
(iv) a copy of the proposed agreement, if any (c) Guidelines (i) The provisions do 
not apply to a private company (ii) The Central Govt shall have due regard, 
while coDMdermg the application, to (A) financial positions of the company, 
(8; tarns of issue of debentures or loans, (C) rate cf interest payable on deben- 
tures or loans, (D) the capital and reserves of the company, (E) loan liabilities, 
(F) profits during ^he preceding 5 years, and (G) current market price of the shares 
in the company (d) Time limit. Before issue of debentures or taking loans with 
right of conversion. 

3 For perirission to acquire shares (Section 108A): (a) Applicant, (i) indi- 
vidual group, or (ii) constituent of a group firm, or (iii) a body corporate, ^ 
(iv) bodies corporate up.der the same management seeking to acquire shared 
(b Form None -a letter being sufficient (c) Enclosures', (i) a statement giving 
derailed holdings not only of the applicant but others ipccificd above; (ii) where 
the applicant is a body corporate, its memorandum and articles and a copy of its 
latest balance shed and profit and lois account; (hi) resolution of the Board or 
company, as the case may be; (iv) treasury cballan duly receipted for the fee 
prcs:ribed (d) Guidelines (i) Premission being needed only in respect of shares 
of a company (other than a private company which it not a subsidiary of a 
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puhlic company) registered aadertbe VfRT? Act (ii) Acquisition of even one 
share ab^vc the prescribed percentage being tantamount to contravention (rii) No 
approval bemg necessary f^r acquisition of preference shares Uv) 25% to be 
calculated with reference to paid-up equity capital of the compiny (v) Approval 
being n^cessiry for acquisition of shares in the name of any other person (e) Time 
/i/nf/~beiag none but approval to b; obtained before acquisition (i) Penalty for 
contravention bcirg imprisonment for a term exterding 3 years or fine up to 
Rs. 5,000 or both (g) Person liable being one acquiring shares 

4 For pirmissioD to transfer shans of a compao) (Section 1086): (a) Applicant', 
Body corporate or bodies corporate under the flame management holding IG% 
more in a company (b) Form No form prescribed-^a letter being sufficient, 
(c) Enclosures: (i) a copy of the memorandum and articles of association of the 
applicant, (iO a copy of the latest balance sheet and profit & loss account of the 
applicant: (in) resolution of the Board regarding disposal, (iv) treasury challijn duly 
receipted far ihe fee prescribed (d) Guidelines (i) Permission being necessary 
only in respect of shares of a company registered under the MRTP Act (ii) 
Approv.il being nut required for transfer of preference shares (lii) Approval being 
needed lor transfer of even one share (iv) 10% to be computed with reference 
to sub^c^ibed equity share capital and nor paid-up equity share capital (e) Time 
limit being none but approval to be obtained before transfer (f) Penalty for 
contravention, (i) fine up to Rs 5,000, (li) imprisonment up to 3 years. 

5 For permission to tramfer shares of a Foreign Company (Seen cn 108C). 
(a) Applicant Body corporate or bodies corporate under the same management 
bolding 10% or more in a company (b) Fo^m : No form prescribed~a letter 
being sufficient {c) Enclosures' The same as mentained under (c) in the imme- 
diately preceding paragraph plus a copy of the approval to the Reserve Bank 
where necessaay (d) Guidelines PerroisMon being required only in respect of 
shares of u company registered under the MRTP Act, (in) Approval being un- 
necessary for transfer of preference shares; (lii) Approval being required for 
transfer of even one share ; (iv) Rejection of application being possible by Central 
Govt, on being satisfied that such transfer would be prejudicial to the public 
interest \e) Time limit being none, but approval to be obtained before transfer, 
(f) Penalty for contravention: (i) Fine up to Rs 5,000; (ii) Imprisonment up to 
3 years 

6 For permission to declare DIVIDENDS out of accumulated profits traufl- 
ferred to KtSLRVES (Section MSA) : Applicant : Company. (b) Form : 
No form a lei ter being sufficient (0 Enclosurtv, (i) a copy of the balance 
sheet for ihe last 3 years; (li) a copy of the memoraudum and articles of association 
of the company, (» i a copy of the drafe/proforma balance sheet and profit and 
loss faccounl for the year in question, (iv) (rcagury challan duly receipted for the 
fee prescribed, (v) a copy of the resolution of the Board, (d) Guidelines: (i) 
Approval being necessary // the proposed declaration is not in accordance 
with iht Rules. (nl Reasons for recommending a particular rate of dividend being 
adduced (c) Time Hmii Before declaration, i.e . before approval of the company 
in its general meeting (l) Penalty for contravention bejig Rs 500 for every day 
of default 
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7. For exemption in respect of particulars to be disclosed In Balance Sheet 
(Section 211) : (a) Applicant ; Company, (b) Form : No form prescribed— a 
letter being sufficient, (c) Enclosures: (ij a copy of the Board resolution; (ii) draft of 
the proposed balance sheet and/or profit and Joss account; (in) a copy of the balance 
sheet and profit and io>8 account for the latest financial year; (iv) treasury challan 
duly receipted for the fee prescribed (d> Guidelines : (i) If the statements cf 
account fail to give the prescribed particulars, they are not deemed to have dis- 
closed true and fair view of the company's state of affairs; (ii) Reasons for seeking 
exemption need be fully explained; (lii) The purpose behind this approval is to ^ 
relieve the company of the hardship of undue rigidity in complying Nvlth the re- 
quirement as to balance sheet and profit and loss account; <iv) A copy ol the 
approval to be forwarded to the Registrar while filing the statements of account 
prepared in terms of the approval (e) Time limit : Before publishing the state- 
ments of account without giving the prescribed particulars. (0 Penalty for con- 
travention : Imprisonment upto 6 months or fine upto Rs* 1,000 or both (Managing 
Director, Manager, Officers/employees in-default being liable) 

8. For exemption from giving certain particulars about subsidiaries (Section 

212) : (a) Applicant : company (b) Form . No prescribed form— a letter being 
sufficient, fc) Enclosures (i) a copy of the rcsolulion/dccision of the Board; (li) a 
copy of the latest balance sheet; (in) treasury challan duly receipted for the pres- 
cribed fee (d) Guidelines : (i) The application is generally made when the 

accounts of the subsidiary are not ready Reasons for the delay need be given; 

(ii) The Central Govt , while granting exemption, normally imposes a condition 
that the accounts of the subsidiary, when ready, should be circulated to the member 
of the holding company, in such circumstances, the circulation has to be made; 

(iii) Suitable icference has to be made in the holding company’s Director’ Report, 
tf its balance sheet is published without attaching the accounts of the subsidiary 
or giving particulars regarding subsidiary; (iv) The Central Govt does not grant 
general approval for more than one year, (e) Time limit . Before publication of 
the holding company’s balance sheet (fj Penalty for contravention : Jmpr«soiment 
up to 6 months or fine extending to Rs 1,000 or both (managing director, manager, 
officers/employees-in-default being liable). 

9. For extension of the financial year of holding company or subsidiary 
(Section 213) . (a) Applicant : Company extending the financial year (b) Form : ' 

No prescribed form— a letter being sufficient, (c) Enclosures . (i) a copy of the 
Board resolution ; (ii) a copy each of the balance sheet of the holding company 
and the subsidiary; (iii) a treasury receipted for the prescribed fee. (d) Guidelines: 

(i) Permission has to applied for, with a view to extending the financial year 

of either holding company or the subsidiary so that the financial year of the ^ 
subsidiary may cad with that of the holding company ; (ii) The request may be in ^ 
connection with submission of the accounts to annual general meeting or of the 
annual return to the Registrar ; (iii) There is an obligation on the part of the 
Central Govt to accord the approval where the difference is more than 6 months 
(c) Time limit : nil (f i Penalty for emtravention : Imprisonment up to 6 months 
or fine extending to Rs 1,000 or both (where the financial year of the subsidiary 
ends on a day which procedes the day on which the holding company’s financiid 
year ends by more than 6 months)— managing director, manager, officers/ 
employees in-defauit being liable. 



39 


10. For approval of appointment of Cost Andltors (Section 233B) : (a) 
Applicant : Company, (b) Form : No prescribed form — a letter being safficient. 
(c) Enclosures : (ij a copy of the Board resolution ; (ii) a copy of the latest 
balance sheet and profit and loss account (d) Guidelines : (i) Statutory auditor 
cannot be appointed as Cost Auditor ; (ii) Cost Auditor shall normally be a 
Cost Accountant within the meaning of the Cost and Works Accountants Act, 
1959 ; (iii) The qualifications of the Cost Auditor are to be clearly specified ; 

f- (iv) His appointment has to be made only in industries specified by the Govt, 
(c) Time limit : Such audit to be completed within 120 days from the end of the 
financial year. Therefore appointment needs bo made well in advance. (0 
Penalty for contravention : (i) ficc up to Rs. 5,000 (company being liable); 
(li) Imprisonment up to 3 months or fine up to Rs. 5,000 or both ^officcr-in- 
default being liable). 

11. For appointment of Inspections under Section 23S : (a) Applicant \ 

(0 200 members; (ii) Members holding not less than 1/lOth of the total voting 
ipower. (In the case of a company not having a share capital not less than l/5th 
n number of members) (h) Form : No prescribed form -a letter being 
sufficient This letter must contain particulars prescribed in Rule 8 of the 
Companies (Central Govt ’s) General Rules and Forms, 1956* {c) Enclosures : 
(i) Documentary evidence in support of the statements made in the application as 
are reasonably open to the applicants ; (ji) An affidavit stating that paragraphs 

of the application arc true to the knowledge and paragraphs to 

the best of their information and belief • (iii) Security for such amount not 
exceeding Rs 1,000 as the Central Govt may think fit ; (iv) Treasury challan 
duly receipted for the prescribed fee. (d) Guidelines ; (i) The application to 
contain the names and addresses of the applicants ; voting power held by each 
applicant if the company has a share capital ; the total number of applicants ; 
the total voting power, the reasons for requiring the invcsligation (Rule 8) ; (ii) 
The reasons to be precise and specific, (e) Time limit : None (f) Penalty for 
contravention : Not applicable. 

12. For appointment of Inspector under Section 237 : (a) Applicant 2 

Company (b) Form : None — a letter being sufficient. (c) Enclosures ; (i) 
Documentary evidence, if any, in support of the applicant needs be submitted ; 
(n) A copy of the Special Resolution pcssed at the company's general meeting ; 
(ill) Treasury challan duly receipted for the prescribed f'ee (d) Guidelines t (i) In 
the case of failure of the managemcnt-in-charge to make the application within a 
reasonable time, shpcholdcrs themselves may do so ; (li) Application to contain 
jcasoni for investigation and a copy of the Explanatoiy Statement sent to the 

^ members to be enclosed therewith, (e) Time limit : None, (f) Penalty for contra- 
vention 2 Not applicable. 

13. For obtaining a copy of the Inspector's Report under Section 241 i 
(a) Applicant : (i) Compaty concerned ; (ii) Members of the concerned company ; 
(iii I Creditors ; (iv) Applicants requesting investigation, (b) Form : No 
prescribed form — a letter being sufficient (c Enclosures : (i) Evidence of status 
of the applicant ; (ii) Treasury challan duly receipted for the fee payable, (d) 
Guidelines : (i) The fee payable being 37 paisc for every 100 words or part thereof^ 
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the amount of fee is required to be aseertained first from the Oovt, ; (ii) Only the 
final report (no interim one) is given by the Govt (c) Time limit : None, (f) 
Penalty for contravention : Not applicabfe. 

14. For obtaining a copy of Inspector’s Report on ownership of the company 

(Section 247) ; (a) Applicant : (i) Company ; (ii) Member ; (iii) Creditor, 

(b) Form ; Not prescribed— a letter being sufficient, (c) Enclosures : (i) 

Evidence of status of the applicant ; (ii) Treasury challan duly receipted for tha 
fee payable, (d) Guidelines: (i) Since the fee payable is 37 paise for every 100 
words or p^rts thereof, the actual amount payable has to be first ascertained f"om 
the Govt ; (ii) Govt, is obliged to give only final (no admterim) report; (iii) Govt 
is not bjund to furnish report in the presence of good reason for non divulgence 
of the contents thereof (e) Timelimit:- None, (f) Penalty for contravention: 
Not applicable 

15 For increasing number of directors (Section 259) * (a) Applicant : 

Company (b) Form : No 24 in Annexure A to the Companies (Central Govern- 
ment’s) General Rules and Forms. 1956. (c) Enclosures: (i) A copy of the 
resolution passed at the compay’s general meeting; (ii) a copy of the proceedings 
of the said general meeting with details of voting signed by signatories 
to the form ; (iri) Copies of the advertisements published in the newspaper ; 
(iv) A copy of the memorandum and articles of association ; (v) Treasury challan 
duly receipted for the prescribed fee, (d) Guidelines : (i) Only m the case of a 
public company or its private subsidiary is the approval required to be taken ; 

(ii) No approval is needed for increase in number of directors to 12 ; 

(iii) Prior to this application being made to the Central Government, a general 
notice has to be issued by or on behalf of the company to members thereof, 
indicating the nature of the application proposed to be made; (iv) Such notice 
has to be published at least once in a newspaper in the principal language of the 
d strict in which the registered office of the company is situated and circulating in 
that district and at least once in English in an English newspaper circulating in 
that district ; (v) Normally, the Central Government is guided by certain principles, 
viz., (a) the number of directors should be in proportion to the size of the unit 
and the nature of its business ; and (b) the proposed increase should be necessitat- 
ed by the need for shouldering additional re^onsibilities and duties cast upon the 
Board and should not result in accommodating creditors by offering them director- 
ship. (e) Time limit : Before increasing the number, (f) Penalty for contravention * 
Appointment or increase will not be valid. 

16 For approval to ameadmeiit of provMoo relating to managiog, whole-time 
or non-rotatlonal directors (Section 2^) : fa) Applicant : Company (b) Form * 
25B [vide Annexure A to the Companies (C G ’i) GeoeraJ Rules and Forms, 1956JJ^ 

(c) Enclosures : (i) A copy of the resolution passed by the Board/thc Company 
in general meeting ; (ii) One certified copy each of the notice published in the 
newspapers; (iii) Copy of the m^orandhm and articles of association ; 

(iv) A copy of the revised version of the relevant articles; (v) A 
copy of ibe agreement or resolation of the Board containing the provision ; 
(VI)* Treasury challan duly receipted for the prescribed fee. (d) Guidelines’ (i) 

A pproval being unnecessary for a private company which is not a subsidiary of a 

public company ; (ii) Approval bring v^ecessary even for making provision 



41 


regarding non -rotational directors to be appointed by the Govt. -owned financial 
institulions (except Industrial Finance Corporation of India) ; (iii) Prior to the 
application being made to the Govt , a general notice to be issued by or on behalf 
of the company to the members thereof, indicating the nature of the proposed 
application , (iv) Aforesaid notice to be published once in a newspaper in the 
principal language of the district where the registered office is situated and circulat- 
ing in that district and at least once in English in English newspaper circulating in 
that district ; (v) Guiding principles normally followed by the Government being 
— *‘A group of equity shareholders are not allowed to appoint directors not liable 
rto retire by rotation because such right deprives the other mcm^rs holding a 
majority of shares of their right to elect directors of their choice Exceptions may 
be made in the case of foreign collaborations participating in equity shares Even 
in the cases a condition that the foreign collaborators should not seek election of 
their representative out of the rotational quota of directors is made” (e) Time limit: 
None ' the amendment not becoming valid till the obtaining of the approval, (f) 
Fenalty for contravention ; Does not arise. 

17 For appointment or reappointment of managing, whole time director and 
manager (SretSons 269 / 311 / 388 ) : fa) Applicant : Company (b) Form • 25A 

[Annexure A to the Companies (C Govt ’s^ General Rules and Forms, 1956], 
(c) Enclosures : (i) A copy each of the agreements (if any existing and proposed) ; 
(li^ A copy of the mem :>raDdum and articles of association ; (in) A copy the 
resolution of the Board or the company in general meeting ; (iv) A certified copy 
each of the notice^ published in newspaper ; (v) Particulars of remunerdtion drawn 
from any other company ; (vi) Audited Accounts, Auditor’s Report and the 
Directors’ Report for the last 2 years ; (vii) Treasury challan duly receipted for 
the payable fee (d) Guidelines : (i) In the case of companies which have been 
newly registered but have not yet commenced business or whose accounts have not 
yet been audited, the following inform ition/documents should be furnished, viz. 
A One copy of the prospectus, if any, issued by the company ; B Full 
particulars of the capital proposed to be raised iti the near future and also the 
particulars of long-term loans which the company proposes to raise, indicating 
source of obtamment ; C The expected date of commencement of business 
and/or production ; D, Consideration on which the proposed remuneration 
has been fixed ; E Estimated turnover and profits of the comp.my during 
the next 3 years F. Whether the requisite licence (if any) under the Industries 
(Development and Regulation) Act has been obtained ; G Extent of foreign 
collaboration if there be any. (ii) Approval is required only for a public company 
or its private subsidiary (pure private company being excepted) (iii) Prior to the 
application being made to the Govt , p general notice has to be issued by or on 
behalf of the company to its members, indicating the nature of the application 
j^oposed to be made (iv) Such notice has to be published once in a newspaper 
m the principal language of the district in which the registered office is situate and 
circulating in that district and at least once in English in an English newspaper 
circulating in that district (v) The guiding principles normally followed by the 
Government : A. In director-managed company » the general rule Is that there 
should not be more than one managing director (by whatever name designated). 
Relaxation from this rule is made where the size of the company or the range of its 
acrivities ju^»tify the appointment of more than one managing director B Where 
a technical director is appointed in addition to a managing director, the functions 
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and duties of the former are closely scrutinized in the light of the objects of the 
company and the managerial powers, if any with a view to ensuring that the 
company is not trying to evade the above rule. C. The quantum of remuneration 
payable to the managing director is determined after taking into consideration luch 
factors as paid-up capital of the company, past profits and future prospects, 
quantum of dividend declared in recent years, size of the company and its total 
turnover, extent of managing director’s interest in the company, nature of the 
duties and functions of the managing director and the nature of the business of 
the company Also, the following factors are taken into account while deciding the 
remuneration of managing directors/directors, viz , financial resources of the 
company ; past earnings of dircctors/managmg directors compared with dividends 
declared and net profits earned by the company during the period , size and 
existing composition of the Board of Directors ; additions, if any, to the usual 
duties and responsibilities of the managing directors ; other amenities and benefits 
admissible to directors/managing directors under the existing articles and agree- 
ments D The existing practice followed in the company concerned is also taken 
Into account while deciding remuneration and increase^ m the remuneration 
payable to directors/managing directors E Managing directors arc not permitted 
to supplement their earnings with any buying or selling commission even with the 
sanction of the company concerned Further the drccior is not allowed to have 
any Indirect interest in selling agency through relatives or otherwise, (vi) The 
Central Government shall have regard to the following matters under Section 
637AA, namely— the financial position of the company , the remuneration or 
commission drawn by the individual concerned/in any other capacity including his 
capacity as a sole gelling agent ; the remuneration or commission drawn by him 
from any other company ; professional qualifications and expedience of the 
individual concerned ; public policy relating to the removal of disparities in 
income, (vii) The maximum remuneration within the statutory limits laid down by 
the Act payable to the managing, whole-time paid director/manegsr m a public 
limited company has been fixed according to the latest guidelines in this behalf, 
(viii) Appointment of a person who is already whole-time director in one company 
will not be approved as paid director in another company (ix) The latest Guide- 
lines/ Ad miniitrativc ceiling on the perquisites etc., to be reproduced, (e) Time 
limit : Appointment is not valid, unless approval is obtained, (f) PeraUy for 
contravention • Docs not arise 




18. For removal of disqnalificatioii of a director ^Section 274) (a) 

Applicant : Company or the person concerned (b) Form . No prescribed form - 
a letter being sufficient, (c) Enclosures : (i) a copy of the judgment convicting 
the director ; (ii) a copy of the memorandum and articles of association, (ni) 
treasury challan duly receipted for the prescribed fee (d^ Guidelines (i) Th(^ 
letter to adduce reasons warranting the removal of dis-qualificaliors ; (ii) In the 
case of the disqualification being for non-payment of call, the date of the subse- 
quent receipt of the payment to be indiccted ; (lii) Removal of disqualifications 
by the Central Govt is permissible in the case of conviclion of a director or 
proposed director by a Court of any offence involving moral turpitude and 
impoiition of tentence of imprisoi meat not less than 6 months as well as in the 
case of non-payment of calls for 6 months, (e) Time limit * Before appointment, 
(f) Penalty for contravention : Appointment being invalid 



19. For grant of loan, guarantee or security to or on account of Directors, 
etc. (Section 295) : (a) Apflkant : Company, (b) Form: No form— letter to 
contain particulars specified by the Govt (vide guidelines below)* (c) Enclosures : 
(i) a copy of the andited balance sheet and profit and loss account for the last 3 
years of the company and where applicable borrowing company ; (ii) a copy of 
memorandum and articles of association ; (iii) a copy of the proposed agreement, 
if any ; (iv) a copy of the resolution of the Board or company in general meeting, 
as the case may be ; (v) treasury challan duly receipted for the prescribed fee. 

11^ (d) Guidelines (i) Previous approval needed before granting the loan, guarantee 
or security, (ii) Guiding principles issued by the Central Govt —Each application 
to be considered on its merits, having regard to the following points, viz , purpose 
of the loan, guarantee or security given or provided; financial position of the 
borrower and the lending company ; and other relevant facts and circumstances, 
such as whether the lending company has surplus funds to lend, whether or not 
the loan is secured, whether the rate of interest offered is reasonable, whether the 
loan IS for a definite period, whether the general financial position of the leading 
company is satisfactory, whether the individual borrower of the borrowing company 
or firm is fully solvent, and if the borrower is a company, whether it has a good 
profit record (e) Timt limit . Before grant of loan or financial assistance, (f) 
Penalty for contravention : (ij Fine up to Rs. 5,000 or simple imprisonment 
extending to 6 months , (li) Liabil ty to repay jointly and severally — persons 
knowingly a party to the contravention being liable. 

20 For obtaining the previous approval for enteriog into contracts with the 
company for the sale, parchase or supply of any goods, materials or services 
[Section 297 (1)1 : (a) Applicant : Company, (b) Form : 24 A. (c) Enclosures : 

(i) a copy of the agreement, if any , (u) a copy of the Board res elution approving 
the contract ; (ni) a copy of the memorandum and articles association , (iv) a 
copy of the balance sheet for the last 3 years ; (v) treasury challan duly receipted 
for the prescribed fee. (d) Guidelines: (i) Previous approval to be obtained. 

(ii) No approval being necessary in the case of supply of professional services as 
well as jn the case of managing/whole-time director (in) Prevailing market rates 
and reasons for valuation in rates (if any) to be indicated, (c) Time limit : Before 
execuLion (f ; Penalty for contfavention t Not specified (Persons liable being not 
specified). 

21. For relaxation of restrictions relating to interested directors takiug part 
in the discussion or voting (Section 300). {a) Applicant: Company (b) Form* Not 
prescribed'-a letter being sufficient (c) Enclosures, (i) a copy of the memorandum 
and articles of association; (ii) a copy of the latest balance sheet; (iii) treasury 
challan duly receipted for the prescribed fee. (d) Guidelines: (i) The relaxation is 
^needed only m the case of a public company or its private subsidiary (li) Approval 
will be given only in public interest, keeping m view the desirability of establishing 
or promoting any industry, business or trade. Therefore, the letter must warrant 
the seeking of exemption (in) The alternative step is to obtain the approval of the 
company in general meeting (t) Time limit \ Before discussing the matter at the 
Board meeting (f) Penalty for contravention : Fine up to Rs. 5,00J Further tht 
resolution will be invalid (directors who contravene knowingly being peraoni 
liable). 
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22. For approval for payment of remaneration at more than 5% or 10% of 
the profits, aa the case may be (Section 309): (a) Applicant: Company, (b) Form: 
25C. (c) Enclosures, (i) a copy of resolution of the Board/company; (ii) a copy of 
the memorandum and articles of association; (iii) a copy of the agreement with 
the managing/whole-time director; (iv) one copy each, of the accounts, director’s 
report, auditors’ report for the last two years; (v) treasury challan duly receipted 
for the prescribed fee (d) Guidelines (i) Approval is required only in the case of 
a public company or its private subsidiary, (ii) Approval must be obtained only 
where it is proposed to make payment of remuneration at more than 5% of the net ^ 
profits to a managing/whole-time director or 10% to more than one (iii) The 
computation of net profits is governed by Section 349. (iv) Full justification for 
the payment of minimum remuneration should he given (v) In the event of the 

managirg'whole time director being entitled to remuneration by way of monthly 
salary, and commission, he can only draw monthly salary where there is no profit 
or inadequate profit (vi) The payment of minimum remuneration is considered on 
merits, due regard being had to the company’s nature of business and the functions 
of the managmg'wholc-time director, (vii) While fixing minimum remuneration, 
account is taken of : size of the company; nature and extent of its operations, the 
number of managing/whole-time directors together with their assigned powers; 
whether the remuneration proposed is necessary for the efBcicnt management of 
the company (viii) It is usual to apply for minimum remuneration at the same time 
when the application for approval of appointment re-appointment is made 
However, the Govt may not give any such general approval, a id if the approval 
is granted, it is normally for 3 years (e) Time limit Before payment or as soon 
as the profits arc ascertained (f) Penalty for contravention • (i) Excess to be 
refunded by managing/whole-time director, (ii) No penalty specified by the Section 

23 For payment of commission nt more than 1% or 3% to a director (Section 
.’09) (a) Applicant Company (b) Form: Not prescribed — a letter being sufficient 
(c) Enclosures (i) a copy of the special resolution; (ii) a copy of the memorandum 
and articles of association, (lii) one copy each, of the accounts, etc , for the last 
2 years; (iv) ircasury challan duly receipted for the prescribed fee (d) Guidelines: 

(i) Approval IS need only in the case of a public company or its private subsidiary 
(li; Commission in excels of the limits may be allowed if the directors were drawing 
the same before (lii) Payment of commission must be fair and equitable regard 
being had to the responsibilities shouldered by the durectors and the circumstances 
of ihc company Normally, it is stipulated thaMhe commission so paid should be 
diviJed between all directors equally or in such proportion as they may unani- 
mously decide in each case (iv) Payment of remuneration by way of commission 
to the directors is geneially allowed only when the directors actually render sarvict^ 
to the company on a part-time basis, over and above the services rendered ' 
attending Board Meetings ; in case of services rendered by attending Board 
Meetings only, payment of remuneration other than sitting fees must be justified 
(V) Since tbe duties cf a director in the ordinary course include s.gning 
of share ceriificatcs, he cannot get extra remuneration for it Butin tht case 
of snccial issues involving the signing c f a large number of share certificates 
extra payment therefor may be considered as special case, (e) Time limit Before 
payment (f) Penahy for contravention: No penalty as luch. But excess money hat 
to be refunded by concerned directors. 



24. For increasing remuneration paid to a director/managing director/manager 

(Sections 310-11) : (a) Applicant: CompaDy. (b) Forrni No, 26 (c) Enclosures (i; a 
copy each of the existing and proposed agreement; (ii) a copy of the resolution of 
the Board /company in sanctioning the increase ; (iii) two certified copies each of 

the notices in newspapers; (iv) a copy each of the balance sheet for the last 2 years, 
(v) a copy ot the memorandum and articles of association; (vi) treasuay thallan 
duly receipted for the prescribed fee (d) Guidelines, n) The increase in the 
Remuneration has to be fully justified (ii) Approval is not necessary in the case 
Pbf a private company (lii) Where the company proposes to increase the remuner- 
ation by absorbiog commission on net profits into salary, the appl/cat;on is consi- 
dered on merits tdkmg into account the past performance of ihe individual size ol 
the unit, nature and extent cf company's operation, its working results and the 
effect of the proposed increase on the operatton cf Section 198 in legard to the 
minimum managerial remuneration Orditanly, any proposal for absorption of 
element of commission into salary is not recommended for appioval, when the 
absorp ion is allowed, such absorbed commission should not ordinarily exceed the 
average of the individual concerned by Wdy of commission during the immediately 
preceding 5 years (iv) Increase in sitting fees of directors or payment of fixed 
conveyance or other allowances is considered on the meiits of each case The main 
guiding tact a in s^cU cases will be the decision of the shaieholders except in cases 
where the proposed increase or payment is grossly exceeding having regard to the 
previous scales of fees and allowances (v)The guidelines given under notes to 
Form 25A also arc, muiads mutandts, applicable (vi) In the case of re-appoint- 
ment on increased remuneration. Form z5A must also be submitted (vii) Approval 
is not required where the increase results in enhancement of the sitting fees up to 
Rs 250/- only (e) Tiwe ///m7 : Before payment. {{) Penalty for contravention : Not 
specified 

25 For approval to ^ aive recovery of excess remuDeration paid to a director 

(Section 309) (a) Applicant Company, (6) Form: Not presenbed—a letter 

being sufficient, (c) Enclosures: (i) a copy of the resolution of the Board/ com- 
pany, (ii) a copy of the memorandum or articles of association, (in - a copy of ihe 
accounts in relation to which excess remuneration was paid, (iv) a copy of the 
agreement if any; (v) treasury challan duly receipted for the prescribed fee. 

(d) Guidelines : (i) Approval is required only in the case of a public company or 
its private subsidiary (ii) I he director who has received excess remuneration is 
deemed to have held it in trust for the company till waiver is permitted (iii) Rea- 
sons for requesting waiver should be given in detail. It should be explained why 
prior approval urder other sub-Sections, where necessary, was not obtained 

(e) Timelimit Before waiver (f) Penalty for contravention : Excess to be re* 
^jnded by the recipient 

26 Fur obtaining prior coasent for faolding by certain persons of any office or place 

of profit [Section 314 (IB)] (a) Applicant Company, (b) Form . 24B (c) En^ 

closures : (i) a copy each of balance sheet for last 3 years; (li) a copy of the 
draft agreement proposed to be entered into; (iii) a copy of the special resolution; 
(iv] a copy of the memorandum and articles of association; (v) treasury challan 
duly receipted for the prescribed fee (d) Guidelines : (0 Approval is necessary 
only where the office or place of profit in the company carries a total monthly 



remuneration of not less than Rs. 3,000. (ii) An office or place of profit shall be 
deemed to be such if the person obtains from the company anything by way of 
remuneration whether as salary, fees, commission, perquisites, the right to occupy 
free of rent any premises as a place of residence or otherwise (in) Persons specified 
are : partner or relative of a director or manager; a firm in which a director, mana- 
ger or a relative of such director is a partner; a private company of which such 
dbector, manager or relative of cither is a director or member (ivj Prior approval 
of the company in general meeting and the Central Government required 

(c) Time limit : Before appointment (f) Penalty for co^ tra eniion Refund' 
of remuneration or monetary equivalent or perquisites or advantage enjoyed (reci- 
pients thereof being liable) 

27. For appointment as managing director a person who is already holding 
such posi in 2 companies (Section 316; : (a) Applicant : Company, (b) Form : 
No prescribed form But since Section 269 is also attracted, form 25 A should be 
used, (c) Enclosures : (i) a copy of the memorandum and articles of association; 

(ii) a copy of the resolution of the Board/Company in general meeting; (in) copies 
oftheaudrted accounts, auditors’ report and directors’ report for the last 2 >ears; 
(iv) copies of the notices published m the newspapers (under Section 640B read 
with Section 269), (v) a copy of the existing and proposed agreement; (vi) trea- 

sury challan duly receipted for the prescribed fee, (d) Guidelines : (i) All the 
guidelines under Section 269 (for Form 25A) will be applicable (li) Full 
justification for appointing the person should be given so as to satisfy the Govt, 
that it IS necessary for the companies to have a common managing 
director, so that they can, for their proper working, function as a single 
unit, (ill) A person can be appoint-^d managing director for any number of private 
companies which are not subsidiaries of public companies (iv) In the interest of 
better corporate management, the C L B will not ordinarily approve a person’s 
appointment as managing director in 2 companies which are both of a large size 
and where it is felt that the same persons may not adequately discharge the res- 
possibilities of the second charge But in cases where companies are small in size 
or engaged in more or less allied business and/or are situated in the same area, the 
Board may, for the purpose of cflScient and more economical management of the 2 
companies, approve a common managing director, but in that event, the remunera- 
tion approved for the appointment in the second company will be regulated 
suitably, (c) Time limit ; Before appointment, (f j Penalty for contravention : Not 
specified by the Section. 

28. For approval for giving loans beyond 20% or 30% of the aggregate of the 
paid-up capital and free reserves (Section 370) : (a) Applicant . Company (b» Form\ 
34AA (c) Enclosures : (i) a copy of the special resolution, (ii) a copy each 
the annual reports and annual accounts of both the lending and the borrowing 
companies for the immediately preceding year; (lii) treasury challan duly receipted 
for the prescribed fee. (d) Guidelines : (i) Approval is required in case of a pub- 
lic company or its private subsidiary if the loans made to all bodies corporate 
exceeds 20% of the aggregate of subscribed capital and free reserves (under the same 
management) or 30% (not under the same management) (n) Special resolution 
should disclose material terms including name of the borrowing company, amount 
of proposed loan, nature and value of security offered and the rate of interest 



proposed to be charged. Alternatively, a ckar limit for lending in excess of the 
prescribed limits should be specified; in such a case full details of the loan jshould 
Invariably be given in the application, (iii) Consideration of the merits, having re- 
gard to the purpose for which loan is granted; financial position of the companies 
concerned and other relevant facts and circumstances of the case, e.g , whether the 
lending company possesses surplus funds to lend; whether or not the loan is secur^; 
whether the rate of interest offered is reasonable; whether the loan is for a definite 
period and whether the borrowing company has a good profit record, (iv) Pcserve 
R^ank's permission is necessary for lending any money to any company or firm 
which is directly or indirectly controlled by residents outside India or to any person 
controlling any such company or firm Without permission of the Reserve flank 
or Central Govt , a guarantee in respect of any debt, obligation or liability of a 
person resident outside India cannot be given. A banking company it exempted, 
(e) Time limit ; Before granting loan (f) Penalty for contravention : (i) Fine up 
to Rs 5,000 or simple imprisonment up to 6 months; (ii) Joint and several liability 
to repay, fg) Persons liable : (i) Party to the contravention ; (ii) Persons know- 
ingly a parly to the contravention. 

29. For purchase by companies of shares of other companies (Section 372) : 
(a) Applicant I Company fb) Form ; 34 B. (c) Enchsure r (i) a copy of the resolution 
passsed by the company in general meeting together with a copy of the resolution 
of the Board approving the investment, (ii) a copy each of the memorandum and 
articles of association of the company and of the other body corporate; (in) copies 
of the balance sheets of both the company and the other body corporate for the 
last 3 years; (iv) a copy of the prospectus (if any) issued by the other body corpo- 
rate; (v) treasury challan duly receipted for the prescribed fee (d) Guidelines: 
(i) Approval is not required for investment by a private company which is not a 
subsidiary of a public company (li) In other cases approval is required only where 
the investment exceeds the limits prescribed by Section 372 (lii) The limit of 30% 
to an investment company, i e . a company whose whole or substantially the whole 
business is the acquisition of shares, stock, debentures or other securities, (iv) 
The prescribed limits are not applicable to rights shares, (v) The Govt, will not 
normally accord ex post facto approval to any investment (vi) The power of the 
Board to invest in any shares cannot be delegated and must be exercised only at a 
mcetini of the Board (vji) The application should make out a case that the 
nvestment is prudent and in the interest of both the companies, (c) Time limit : 
Before investment if) Penalty for contravention : Fine up to Rs. 5,009 (officcr-in- 
lefault being liable) 

30 For Appointment of same person as manager of more than 2 companiei 
Section 386) ■ (a) Applicant : Company (b) Form : Though none, prescribed 
'et Form 25A should be used, as appointment is involved Enclosures : 
i) a copy of the memorandum and articles of association; (ii) a copy of the 
esolurioD passed by the Board/company in geceral meeting; (lii) copies of the 
udited accounts, auditors* report and directors* report for the last 2 years; 
ly) copies of the notices published in the newspapers (under Section 640B read 
dib Sections 269 and 388); (v) a copy of the existing and proposed agreement; 
»i) treasury challan duly receipted for the prescribed fee- (d) Guidelines; 
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Guidelines relating to managing director (under Section 316) apply mutatis mutan- 
ais (e) limit ; Before appointment, (f) Penalty for contravention : None 

under the Section. 

^ ^ remuneration to a manager exceeding 5%of the net profita 

nf applicant : Company (b) Form : 25C. ^c) Enclosures : (0 copy 

I tne resolution of the Board/company; (li) a copy of the memorandum and 
articles of association; (hi) a copy of the agreement, entered into with the Mana- 
pr; IV) one copy each of the accounts, director’s report and auditors’ rep rt for the 

2 years; (v) treasury challan duly receipted for the prescribed fee (d) Guide-% 
nes . Application mutatis mutandis of the same as relate to managing/ whole-time 
director under Section 309 (e) Time limit • Before appointment, (f) Penalty for 

contravention . None under the Section 

( \ of a person as a manager {Section 388) 

ta) Applicant : Company, (b) Form : 25A. (c) Enclosures : (i) a copy of the re- 
solution of the Board/company; ‘ii) a copy of the memorandum and aiticlcs of 
association; (lii) a copy of the agreement with the manager; (iv) one copy each of 

accounts, auditors’ report and directors* report for the last 2 years, (v) treasury 
cnallan duly receipted for the prescribed fee (d) Guidelines * Application mutatU 
of the same as relate to manafing/whole-timc director under Section 269. 

Before appointment (f) Ptnalty for contravention None under 

the Section 

33. F^ir increase in remuneration of manager (Section 388) {di) Applicant : 
Company (b) Form 26 (c) Enclosure The same as under Section 310/311 

relating to managing/ whole-time director {d) Guidelines . Application 

of Ihe same as relate to managing/wholc-timc director under Section 
310/311. Tc) Timelimit: Before appointment, (f) Penalty for contravention : 
None specified under the Section. 

34 For approval of amalgamation in public interest (Section 396) : (a) Appli- 
cant : Company (b) Form : None prescribed — a letter being sufficient (c) En- 
^osures : (i) a copy of the scheme of amalgamation if any; (ii) copies of the 
balance sheets of the transferor and transferee companies for the last 3 years, 
fill) copies of the resolutions, if any, passed by the Board/companies 
concerned; (iv) copies of the memorandum and articles of association of the com- 
panies concerned; (v) treasury challan duly receipted for the prescribed fe«. 
(d) Guidelines i (i) The Central Govt is empowered not only to act on the appli 
cations of the companies concerned but also on its own volition, (li) Approval of 
the Cout if not necessary fiii) The letter has to explain why recourse to the 
procedure of obtaining Court’s approval is not being had fiv) The procedure ^ ^ 
normally followed in the case of Government companies (c) Time limit : None. 

(f) Penalty for contravention : Does not arise 

35. For disposing books and papers of an amalgaoiatcd company (Section 
396A): (a) Applicant, Transferee company, (b) Form' None a letter being 
sufficient, (c) Enclpsures: (i) a copy of the order of amalgamation; (ii) a copy of 
the Board resolution in regard tp disposal of books and papers; (iii) treasury 



cfcellanduly receipted for the prescribed fee. {i) Guidelines: (i) If the books aed 
papers for a period earlier ihaa the expiry of 5 years arc being destroyed, full 
resons should be given for making (he requeM (ii) Where the official liquidator 
has already examined the books and papers, a copy of his report should be sent 
[p)Timelimu: Before disposal (f) Penalty for contravention N<Mie prescribed 

35 For exemption of branch Audit, to the Central Government [Section 
^^228(4) The Companies (Branch Audit Exemption) Ru^es, 1961] (a) Applicant' 

Company (b) Form' Prescribed in Annexure to the companies (Branch Audit 
Exemption) Rules (c) Enclosures: (i) certi^ cate signed by the managing director 
or managers (as the case may be) to the effect that arrangements have be^n made 
for audit of the accounts of the branch office by a person otherwise qualified for 
appointment as branch auditor, even though such person is an employee of the 
company; (li) a ^Aritten statement from the auditor of the company that, in his 
opinion, arrangement made for the audit of the accounts of the branch office arc 
adequate and that the arrangements for the keeping of the accounts thereof are such 
as would enable person auditing the accounts to certify that they show a true and 
fairview of the branch office; (in) a copy of the res luiion of the company relating to 

the proposal to apply for exemption and explanatory statement in cor^nection there- 
with; (iv) a copy of the latest audited balance sheet and profit and loss account of 
the company; (v) treasury challan duly receipted for the prescribed fee (d* Guides 
lines (i) An application for exemption has to be made only by those companies 
which do not qualify for exemption based on quantum of activity under r 3 of the 
rules, (ii) Against Item No 3 of the Application Form, the branch o‘hces in 
respect of which exemption from audit is sought and branch offices which arc 
exempted from audit in terms of r 3 of the Rules should be separately indicated, 
(iii) The enclosures (i) & (ii) above are required only where exemption is sought on 
the grounds specified ID r 4(1) (a) of the said Rules (iv; IxerDpti -n may a^so be 
sought on other grounds mentioned in r 4(J) (v) The Central Government may, 
before granting the approval, appoint an enquiry officer to consider the circum- 
stance of the case, (e) 7/me //m/7 Before publication of balance shett {{) Pennhy 
for cont aventior None specified by the Section 

37 For approval to appointment of sole selling agents (Section 294AA) • 

(ja) Applicani, Company (h^ Form' Form I under the Companies ^Appointment 
of Sole Selling Agents) Rules, 1975. (c) Enclosures (i) certified true copies 
of annual accounts for the last 3 financial years; (n) a certified (rue copy of the 
proposed agreement; (lii) a copy of the special resolution passed under S. 
294AA(3) where applicable; '(iv) Certified true copy of the resolution passed 
^^nder Section 297 where applicable; (v) treasury challan duly receipted for the 
Nc^resenbed fee (d) Guidelines, ^i) Approval is required for appointment rf any 
individual, firmer body corporate who or which has substantial interest in (he 
company as well as the appointment by a company having a paid up share capital 
of Rs 50 Idkhs or more (li) Substantial interest has been defined in Explanation to 
Section 294^ A 0*0 appointment of a foreign company or foreign controlled 
company approval of the Reserve Bank is essential under the FERA (iv) It would 
be sufficient if particulars regarding agency arrangements and terrrories are given 
only in respect of the product for which proposed appointment is being made* 
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Detail in respect of other products need not be glvfn.(v) Where pwliculars, being 
ienffthy cannot be given in the form itself, they may be given as aonexure (c) Time 
limit: Before appointment, (f) Penalty for contraventioni None under the Section 

38 For approval to appointment of sole baying (or porchaaiog) agents (Section 
294AAy (a) Applicant' Company, (b) Form * Form II under the Companies 
(Appointment of Sole’ Agents) Rules, 1975 (i.) Enclosures: Vu certified true copies 
of the last 3 years annual accounts; Mi) a certified true copy of the proposed 
agreement; (iii) a copy of the special resolution under Section 294AA(i) where M 
applicable passed undeiiSection 297 (d) Guidelines * Same as mentioned in the ^ 

preceec/iog paragraph (e) Time limit : Before appointment (f) Penally for 
contravention : None specified under the Section 

Presentiog final accounts : Students should consult Study Paper No 5 in 
Advanced Accounting, 


STOCK EXCHANGE 

The secretary of a company is expected to be fully conversant with the working 
of stock exchanges as, often, the company may have to purchase and sell shares, 
debentures and government securities He must also keep a watch over the prues 
that the shares of the company itself command and over any unhealthy development 
such as an attempt by someone to secretly purchase a large block of shares. 

Definition : The Securities Contracts (Regulation) Act, 1956 defines a Stock 
Exchange as “an association, organisation or body of individuals, whether incor- 
porated or not, established for the purpose of assisting, regulating and controlling 
business in buying, selling and dealing in securities 

The securities market, popularly known as Stock Exchange, is a highly 
organised market in which government securities, stocks and shares are dealt in A 
Stock Exchange has all the character!' tics of a market m the ecocomic sence here 
the investors have an opportunity to shift their investment at their will. But for 
this oppoitunily, capital accumlations would not have been what they are at 
present. Stock Exchange forms the nucleus around which the different components 
of the financial market rotate and get nourishment. It forecasts the financial climette 
and reflects and psychology of investment. That is why it is dubbed as the baro- 
meter of indusrial conditions reflecting the current position. 

The following exchanges have so far been recognised by the Government 
under Section 4 of the aforementioned Act. 

I 

(i) The Stock Exchange, Bombay. 

(ii) The Ahmedabad Share and Stock Brokers’ Association, Ahmedabad 

(iii) The Calcutta Stock Exchange Association Limited, Calcutta 

(iv) The Madras Stock Exchange Limited, Madras 

(v) The Delhi Exchange Association Limited, New Delhi 

(vi) The Hyderabad Stock Exchange Limited, Hyderabad 

(vii) The Madliya Pradesh Stock Exchange, Indore 

(viii) The Bengalore Stock Exchange, Bangalore 
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o — nf only one cxcbaase e*ch at Bombay, Ahmtdabad and Ca\c»ilXa, 
h°n wmJ ftSSooing. ia in purauance of a policy decision taken 
btoovSlnt to recogniaconiy one exchange at one place. M lh:.t would make 
£Stive control, both caternni and internal, over the activities of the recognis- 
ed exchange. 


Dealings on the Stock Exchaige 

^ Management . The management of affairs of each stock exebange is vested 
in an executive commiUec Its composition and powers vary from one exchange 
to another The executive commllttc is differently designated at different exch- 
anges Ml such committees must also include certain number of Government 
nommees. 

The conditions, the manner, and the procedure relating to the conduct of 
business and trading at the exchanges are laid down in detail in the rules and bye- 
laws of the exchange which must, in the interests of all concerned, be enforced by 
the governing bodies of the exchanges with impartiality and rigidity. 

Membership Business at a stock exchange can be transacted only by its 
members, since they alone are permitted to trade in the exchange. Kerb trading has 
been prohibited and outsiders who arc not members of the stock exchange, are not 
allowed to enter the dealing hall of the exchange. Any intending buyer or seller of 
securities, therefore, has necessarily to contact a member of the slock exchange 
to transact business on his behalf. 

The tone and quantity of market obviously depends on the members of the 
stock exchange. The Gorwala Committee observed that a member should (i) be 
intelligent and well informed; (ii) possess a sense of responsibility towards society ; 
and in) had adequate resources at his disposal. In other words, members should be 
men of means, integrity, experience and knowledge. Each stock exchange has its 
own regulations for secreening its applicants for membership— a rigorous check is 
made before one is accepted as a member. 

To be a member of any exchange in India, a person has to pay entrance fee, 
make membership deposits and pay annual subscription over and above the acqui- 
sition value of one share or one membership card in some cases. As regards 
membership deposits, the amount has been fixed at Ks. 20,000 for the Bombay and 
Calcutta Exchanges, Rs 5,000 for Madras and Ahmedabad Exchanges and Rs. 
3,000 for Hederabad and Indore Exchanges As regards enterance fees, the amount 
^X^itands at Rs 10,000 in the case of Calcutta, Rs 2,500 m Madras, Rs 2,571 in 
Hydef'ibad, Rs 1.601 in Ahmedabad, Rs 1,100 in Indore and Rs 500 in Delhi 
In addition, the value of each share comes to Rs. 6,000'-7,000 in the case of the 
Calcutta and Delhi Exchanges, and to Rs 1,800 in Ahmedabad. For the Bombay 
Exchange, there is one aggregate card value amounting to Rs 17,500 without any 
separate charge for entrance fees or share value Thus, the membership cost, 
excepting the small amount of annual subscription, comes to Rs 37,000 on the 
Calcutta Exchange, Rs 7,500 on the Madras and Delhi Exchanges, Rs. 8 401 on the 
Ahemdabad Exchange, Rs 5,571 on the Hyderabad Exchange and Rs 4,100 on the 
Indore Exchange However, the card or the ticket hold by a member is highly 



valuable; one is acquired to purchase a ticket from an existing member if one wants 
to be a member of the Stock Exchange. 

Dealings in listed securities only : Dealings on the exchange are permitted only 
in securities listed on the exchange The governing bodies of the exchanges are, 
however, empowered also to permit dealings in such ether securities as arc officially 
listed at some other slock exchange 

Permission for dealings in the securi'ies of a company, on the exchange is not 
granted by an exchange* unless the company has complied with the various listing 
conditions and requirements prescribed by ihe exchange (1 or a brief and illustra- 
live surnmary of the more important requirements, students should refer to 
Appendix 1 at page 61.) As to the details of these listing conditions they should 
refer to RulelO of the Securities Conintcts (Regulation) Rules, 1957 and Regulation 
No 2 of the Regulation of the Stock Exchange, Bombay. 

No listing of Goveimnent securities is nece sary, for they are deemed to have 
been admitted into dealing right from the date of their issue. 

Cleared Securities List: For trading at the exchange, the listed securities are 
divided into two groups— one in which forward trading is permitted and the other 
in which U IS not Securities of only those companies which are of suflicient magni- 
tude and importance and m which there is an adequate public interest are put in 
the first group, i e , the foi ward list or cleare i securities list Only cash dealings are 
permitted in the case those securities which are not included m the forward 
list 


Brokers and Jobbers' Members of a Stock Exchange mav be divided into two 
groups, v, 2 , brokers and jobbers A broker is an agent of the operators and he 
deals with the public in buying and selling shares of securities on their account The 
jobber is a person who deals ^ n his own account and has no direct c< ntract with 
the general public. It is from him thal the broker buys and to him that he sells the 
securities A jobber vho usually specialises in a particular class of shares or 
securities e g , government securities, bark shares, mining shares, indu strial shares, 
etc makes a price in the securities he deals m The expression ‘m ^king a price’, 
implies, In fact, the quotation of two figures one Uhc lower) at which he will buy, 
and the other (the higher) at which he will sell The difference between the two 
prices is profit ore is known as the jobber's turn.' It is not, however, necessary 
that the jobber must fix a price; he may even bid for stocks or he may offer 
them. _ 

The operations of the jobbers, who are alwa>8 there to buy or sell, afford the 
market is breath and its continuity Besides they act in such a way as to absorb 
the stock which violent price fluctuatiors emit forth 

The London Stock Exchange is, practically, the only market where members 
are divided into the two well defined classes as aforesiid, with clear-cut functions 
for erch class Thie reputation that the London Stock Exchange has earned and 
the promirert position that it has come to occupy as an international finance 
centre, have been virtually due to the system of jobbers operating there. 
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Jobbers, as an instilution, do sot eidst in India. There is, however, some- 
thmg like an unofficial divisioD oi the members on the Bombay Stock Exchange 
between commission brokers and ‘travaniH^as* who mostly operate on their own 
account. But this is not a rigid division, as a broker is not precluded from dealing 
on his own account and neither is the ^travaniwala' from acting as a broker. 

f Option or ‘Maodi Tezi’ : An option dealing is a transaction on the Stock 
Exchange whereby a person buys an option either to purchase or to sell certam 
number of shares or a certain amount of stock on a certain day in future at a 
fixed price in advance Consideration is payable fo the purwhase of an option 
and 16 calculated either at a fixed rate per share or at a percentage of the value* In 
other words, option dealings consist in paying a su n of money to acquire the right 
to deal In a specified amount of security at an agreed price during a definite 
period Ibe buyer and the seller of the option arc known as the ‘holder’ or ‘giver’ 
and ‘maker’ or ‘taker’ respectively ; the money, paid by way of consideration, by 
one to the other for acquiring the option or the right to deal is described as ‘option 
money’. 

An option is of three kinds e g , ‘put option’, ‘call option’ and ‘double option’. 
An opt’on to purchiise share is known as call option' (Tezi) while an option to 
sell IS known as *put option’ (Mandi) A double option, known as the ‘put and 
call’ (Tezi Mandi) is ore whereby the purchaser of the option has a right either 
to buy or to sell a syecific number of shares whichever course he considers most 
profirable. having regard to the mrrkct conditions It may be noted that the 
consideration in the case of double opdon, is double the amount for a single 
option. 

The option rights thus arc firm offers of dealers in shares to either by or sell 
a specific number of shares of a company, given for consideration, which can be 
availed of within a limited period. For example, a call option for 100 shares of 
Indian Iron & Steel Co , may be purchased for the month of January 1979, by an 
option of Rs 200/- when the prevailing rate is, say Rs 25/- per share If during the 
month, 'he price of sha^^e moves up to say Rs. 28/- he would buy 100 shares at 
Rs 25/- and would sell them at Rs 28/- and thereby would make a profit of 
Rs IOC/-, af er recovering back the amount laid out on the purchase of the option* 
If, however, the price of shares cr^ntinues to be R«. 25/-, the operator shall lose 
the entire amount laid out on the purchase of the option 

N B Section 20 of the Securities Contracts (Regulaaon) Acty I965y dealing 
m options has been made illegal 

Blank transfers * In order to effect a transfer of shares, the seller of the shares 
is required to make over to the buyer the share certificate's) together wuh a trans- 
fer deed or deed only stamped and signed by him. The deed of transfer in the pres- 
cribed form (a common form of transfer is being used by all companies) contains 
particulars such as the name of .he company, the number of sheres and their 
distinctive numbers, the consideration money, the names and addressee of the 
sellers and the buyers, date of sale, date of orig,nal allolment or acquisition etc. 

If on a deed of transfer, all the necessary particulars have been filled 
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inclading the signature of the transferor except the name, address and signature of 
the transferee, it is called a "blank transfer’ form. Certificates of title of securities 
(scrip) accompanied by such blank transfers readily pass through bands inasmuch 
as the real ownership also changes from one person to another, the change of 
ownership in each each case being beneficial. In order to have the legal owcership 
transferred in his favour, the holder of the documents is required to complete the 
deed of transfer by inserting all the remaining particulars, eg., bis name and 
signature as transferee, and to send the documents to the company concerned to 
have the change in the ownership registered The company in its turn is required toU 
record and enter the change in the ownership in its registers and also to duly 
endorse the share certificates to the effect It is only when all the requirements 
prescribed by Section 108 of the Companies Act are complied with that the 
ownership in the securities will be deemed to have been legally transferred Section 
108 (lA) of the Companies Act is also relevant; u insists that the shares should be 
registered wirbin a period of two months 

The Securities Contracts (Regulation) Act, 1956 has restricted the period of 
currency of blank transfer to a maximum of six months. 

Methods of Trading 

(/) Select’on of a Broken Membership of a stock exchange being essential 
for dealing on a stock exchange, shares and other securities can only be purchased 
through a share broker who IS member of the stock exchange on whuh the shares 
or securities proposed to be acquired are quoted. He may be engaged either directly 
or through the medium of the bank with which the prospective investor has dealings 
The last course is generally preferred, since success in investment to a large extent 
depends on the broker, the correctness of the advice tendered by him promptness 
with which he executes the orders and the honesty and integrity of bis dealings 

A broker, normally, does not accept a client unless he has been recommended 
by a person known to him It is a precaution be takes against amounts falling duts 
for recovery from the client, not being realised 

(2) Placement of orders : Before the investor decides to place an order for the 
purchase of shares or any other security he seeks the broker’s advice It being"^ an 
important function of a broker, he can be relied upon as pJSses^ing knowledge of 
the factors affecting the maket value of securities. He is, therefore, able to judge 
whether a security is under or over-valued and the urse of its price is likely to take 
in future. Ordinarily, a broker recommends for purposes of investment a number 
of securities and indicates, in each case, the advantages and disadvantages found in 
it, the risk involved anticipated return and prospects of appreciation and deprecia- 
tion. On the basis of the advice of the broker, the investor draws up an order wherein 
he generally specifies the price at which the dificrent securities may be purchased. At 
times, when the security is subject to wide fiuemations in price, be leaves the price 
open, i.e., to the discretion of the broker provided he has faith in bii honesty and 
judgment 

(5) Steps that a b aker takes to purchase securities for his clirm . A member 
of a Stock Exchange may purchase or sell shares either on his own account or for 
Jiis client, In the first case^ be acts as jobber and in the second as broker. 
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However, under Section 15 of the Securities Contracts (Regulation) Act, 1956, 
a me tuber is precluded from entering into a contract as a member with any person 
except with another member of the stock exchange. This provision has been made 
to ensure that a broker would not pass on his purchases or sales to his clients at a 
higher price to make a proht. 

Since the members of a Stock Exchange in India arc not divided into brokws wd 
jobbers, the most common method followed for making purchases Is that the hr(»cr 

has an order for purchase announces his requirement by 'shouting’ m the hall 
during the time allotted for dcaling'> in the particular class of shares or securitie^ 
While doing so he announces the particulars of the securities, the quantity required 
and the price at which he is willing to purchase the same. In response thereto 
another broker who has an order to sell the same shares or securities, either acc^ts 
the offer or makes a counter offer In the process, a bargain is struck The 
alternative course to shouting or announcing the demand is that the broker who bM 
an order to purchase a security contacts one or other members of the Stock 
Exchange, and negotiates the purchase. 

Each broker has a book wi h him known as Ssirtda Booky on which he obtains 
the signgture of the broker from whom he has bought or to whrra he has sold any 
shares or securities in confirmation of the purchase or sale At the end of each 
day, every broker submits a crpy of the transactions recorded in his book to the 
stock exchange for purposes of reconciling that all the transactions for purchase 
correspovl with sales and vicB versa. After the shares or securilcs have been 
bought, the broker prepares a Contract Note and forwards the same to his client. 

Subsequently, on the settlement day. the broker takes delivery ot the shares or 
securities and pa>s for them in cash Then he recovers the cost of the shares or 
securities from his client. 

( 4 ) Commission : Every broker charges a commission according to the 
schedule of m nimum brokerage fixed by the Stock Exchange authorities. Though 
a broker is allowed to share his commission with other brokers, sub-brokers and 
authorised clerks, he is not allowed to have any type of competition wnh them so 
far as rates of their shares of the brokerage are concerned. 

(5) Types of hargams : Bargains or purchase and sale contracts on a Stock 
Exchange arc of the following types ; 

(i) for spot delivery; 

(ii) for ready delivery; and 

^ (lii) for *‘the account’^ or for the clearing. 

The spot delivery contracts are settled by the seller dilivcnng the scrips and 
the buyer making payment therefor either on the contract being entered into or on 
the next day The ready delivery contracts arc, usually, settled likewise within 14 
days from the date of the contract The bargains entered into for ‘The account’* or 
for the clearing are settled on the settlement date. The period for settlement of 
such contracts is not the same at each Stock Exchange and extends from IS days 
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to a month. On the Bombay Stock Exchange, the settlement is fortnightly and 
this practice is now being gradually adopted by other Stock Exchanges also. 

The main distinction between the “spot” and “ready delivery” contraefe and 
those entered “for the account** is that the last-mentioned category of contracts can 
be carried forward to the next settlement if the purchaser or the seller desires to do 
so, i c , there is a facility for carrying forward these contracts, which is popularly 
known as Budla facility. ^ 

Budla is a practice whereby outsanding contracts are settled at price fixed by the 
committee of the Stock Exchange on the settlement dace, and in lieu thereof fresh 
contracts arc entered into foT the next settlement, at the closing prices of the last 
settlement On a Budla taking place, the purchaser has to pay the seller, in 
addition to the difference in the price of the security which may have occurred up 
to the settlement date, an amount for the facility of carrying on the contract, known 
as ‘contango’ Conversely, if the contract for sale of security is not completed and is 
carried over to the next settlement, for such a facility the seller is paid by the buyer 
an amount which is known as 'backwardation*. At times, the technical position of 
the market may be such that there are more sellers than buyers in such a case, 
instead of the purchaser having to pay a cotango, he receives an amount and, 
correspondingly, the seller instead of receiving a consideration for allowing 
accommodation for the contract to be carried forward, has to pay. 

The settlement of numerous transactions entered into on a Stock Exchange is 
made through the Clearing House atUched to it; thereby the necessity of each 
bargain having to be settled individually between the members is obviated The 
members submit to the Clearing House the balance sheet of their individual pur- 
chases and sales, over the entire period of account and either pay or receive the ret 
balance of securities and/or moneys due to them or payable by them, as the case 
may be. 

It would thus appear that settlement of transactions on a Stock Exchange, 
except in the case of “on the spot” and “delivery contracts” takes place through 
the Clearing House 

Account means the period exhting between two settement days The phrase 
‘for the account* refers to forward business; it may also relate to the process by 
which such forward bargains are settled. 

Stock Exchange Phraseology : 

Bull or loog : A bull is an operator who purchases a security in the hope 1^ 
being able to sell It later at a higher price and thus make a proht m the bargain 
Normally, a bull has no intention to Cake up delivery of the security that he pur- 
chases, the idea behind such a purchase being to sell the security as far as possible, 
before the settlement day at a higher price. If the expectation of the bull about a 
rise in price comes about, he sells out the security and makes profit On the other 
band, if the price falls against his expectation, be has to pay the difference as a loss 
Hpwever, he need not necessarily clogs a deal before the settlement day since be has 



the optioa to cither close a deal or carry it forward to the next date of settlement^ 
usually by p 4 ying contango Such an operator is so Called' bbcause he shoWfe in his 
activity the tendency of the bull to raise the price of a security in the air, by 
constantly trying to raise the price of a security in the share niirket. A bull’s 
position in the market is also known as a long position. 

Bear : A bear is one who sells short, i.c., he sells what he has not got He 
does so in the hope of being able to buy what he baS sold, at a ! lower prtce and 
jCilhcreby makes a profit m the bargain If the price falls according to his expecta- 
tion, the operator gams; if not, he is forced to buy back securities at a price higher 
than that at which he sold them and thereby incurs a loss. Like a bull, he has the 
option eithti to close his business at the end ol an account and carry over the same 
to the next settlement date with a backwardation charge A bear’s position in the 
market is referred to as short position. ' ' * 

Stage (premium hunter) : A stag is kind of bull and the term has a particular 
application in relation to new issues. He is an operator who applies for securities 
being issued for the first time with the object of selling them as soon as he is able to 
get a premium His intention is not to invest more than the application money at 
he hopes to sell even before (he allotment money became due In this way, he can 
apply for a bigger allotment than his resources permit A stag, however, may not 
always make a profit A stag creates artificial demands for the securities' in the 
market so as to cause a rise in their prices If the response to an »ssue for which he 
has applied is poor and the same is not fully subs ribed, he may be allotted all the 
shares applied for and the shares would be available in the market at a discount, In 
such circumstances, he may have to sell his shares at a loss 

Bullish or Bearish Market : The tone of the market is said to be bu’lish at any 
particular time, when it is dominated by a feeling of optimism and the prices are 
showing a rising tendency When reverse is the condition, i e., when it is pervaded 
by a feeling of pessimism and prices in the market are sagging, it is said to be 
bearish. 

Contango : This is the amount charged by a stock-broker from a ‘buir^ 
speculator f )r carrying over’ his transaction to the next " settlement” A purchase 
of shares on the Stock Exchange may be either settled within the normal period of 
settlement or carried over beyond at the request of the purchaser, the latter is 
required to pay the difference between the original contract and the ‘’making-up” 
price (which is roughly equivalent to the “middle price” ruling on the last day of 
the settlement) together with an amount, known as “contan-io” in consideration 
""^7' the accommodation allowcd'to'him is being permitted to carry over the trans- 
actions. The charge on account of contango depends upon the class of securities, 
their quantity and value, and interest rates prevailing at the time of the transac- 
tions in the money market. 

Backwardation : Backwardation describes a carry-over of a bargain from the 
expiring account to the next, where, owing to the market position, a ‘Bull’/ insifead 
of paying a rate of contango receives one, and, a bear, instead Of receiving* 
sidcration for according accommodation has to give one ^ 
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Buying in and selling oat : ^^Buying^in’^ is the process by which a buyer exer- 
cises his right of getting delivery of securities which be has purchased, when the 
seller fails to deliver them within the stipulated period. Conversely, ‘selling out’ 
is a process effected by a seller when the buyer fails to pay for and take delivery of 
the securities on the due date. 

Making up price : 'Making up price’ is the official price at which bargains for 
the account are carried over from one account to another. This price, gcnerall]^ 
corresponds to the closing price of a settlement and forms the basis for dctermiS' 
ing the difference (by comparing them with original rates) if bargains are carried 
over. 

Cutting a loss ; Closing one's position and paying a loss when the market is 
moving against one, is known as ‘cutting a loss’. 

Stop-loss order : It is an order given to a broker to close one’s position as 
soon as the loss in the deal tends to go beyond a certain figure A bull, for 
instance, may tell his broker to put him off if the price of the stock he bad pur- 
chased moves lower than the purchase price by a given figure Reverse will be the 
position in the case of a bear who may want his position to be closed when the 
price rises beyond a particular level. 

Bear raid : K bear raid is a concerted attempt on the part of bears to unrea- 
sonably depress the price of a particular security by continuing to sell more and 
more despite the falling price. 

Hammering : When bears, by persistent and continuous sale, pull down the 
price of a security, the process is described as ^hammering ’ 

The word is used in another sense also. When a member of an exchange fails 
to comply with his bargains, he is ‘hammered’, If he is declared a defaulter 

Rigging ; Rigging the market is the artificial raising or bolstering up of price 
levels. This usually happens as a result of concerned buying activity 

Corner : A corner signifies the condition prevailing in the securities market 
under which buMs have purchased such a preponderant proportion of the rerative 
stock as renders it difficult for sellers to meet their commitments cithei by outright 
purchase or by borrowing them at heavy backwardation The term is also used in 
describing a condition under which an outsider who may be an interested party 
has acquired such a large proportion cf stock as to be in a position either to 
the management of the company or to at least seriously embarrass them ^ 

Margin : Margin in connection with the business on the Slock Exchange 
generally refers to the deposit which a constituent member is required to keep with 
the clearing house of the < fock Exchange as a sort of cover against any loss incurred 
by him in ni8 speculative purchases and sales. If a member buys or sells shares 
(marked for margin) above the fccc-limit, he must deposit with the clearing house 
a certain amount per share. This margin system prevails in Delhi, Calcutta. 
Bombay and Ahmcdabad Stock Exchanges 
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Arbitrage. It is similtaaeous purchise of securities in one market where the 
price tlerc^f lo v aad sile thereof in another market, where the price thereof 
is comparatively higher This is done when the same securities are being quoted at 
different prices in the two markets, with a view to making a profit, the transactions 
are known as arbitrage operations They arc, in short, inter-market operations 
carried on with the avowed intention to derive advantage from difference in the 
prices of a security prevailing in the two markets. 

\ Arbitrage dealings bring about all the benefits of a continuous market and 
bring the divergent prices prevailing in various markets to a level. They also make 
stock exchanges internalional in iheir scope and operations Arbitrage dealings 
thus tend to equate prices subject to the cost of communication and transmission 
of funds from one place to another. 

Margin-trading . It refers to the practice of dealing in shares and securities by 
deposning with the broker a certain percentage of the value of securities purchased 
or sold (described as margin) as security for meeting the loss, if any, that may arise 
oi the contract. Speculators mostly trade on margins, i e , by depositing with 
the broker through whom they generally deal, an amount equal to the losses that 
are likely to occur on the contracts they have entered into. When the margin is 
deposited, the broker ere J its the amount to Margin Account of the customer. 
Depositing the margin generally is a condition of the contract being entered into 
and the stock or securities being held in the account of the client If the margin 
falls short of the amount of loss suffered by the client on the stock or securities 
held on his account, the broker may sell them to cut short the loss if the client 
fails to deposit more amount. To illustrate, margin trading is carried on as 
follows : 

Suppose a client opens an account with his broker with a deposit of Rs. 5,000. 
The amount will be credited to his Margin Account Subsequently, the client 
requests the broker to buy 200 preference shares of Tata Oil Mills Ltd , @ Rs 1 10. 
The broker shall purchase the shares and debit the client’s account with Rs. 22,100, 
Rs 2^,000 being the cost of shares and Rs 100 on account of brokerage On the 
price of shares falling to Rs. 99, the client requests the broker to sell the same. 
After the shares have been sold, the amount of sale-proceeds less Rs. 100 on 
account of brokerage will be credited to the account of the customer. In the end, 
thus there will be a debit balance of Rs 2400, in the account of the customer 
which will be transferred to his Margin Account. 

If, however, the client had not instructed the broker to sell the shares and 
the price had continued to fall, on the price touching Rs 857, the broker would 
’^fiave asked the client either to sell the shares or to deposit more margin, for at that 
"^price the loss suffered by the client would be equal to the amount deposited by him 
as margin. 

Margin trading thus has three advantages ; 

(i) It restrains excessive speculation because in the event of loss exceeding 
the margin, the broker would either sell or buy the shares to cover the 
outstanding contracts ; 

(ii) It secures the broker against bad debts; and 



(iii) It . enables a person to engage in transaction much larger than his 
resources. 

i^um-diTi^ud : The term *'cum-divide0d” means ''with dividend". It is 
commonly employed in relation to the price at which shares of companies are 
quoted on a Stock Exchange The price, is said to be ‘'cum-dividend/' if the pur- 
chaser has the right to receive the dividend which has been declared, but not paid 
pn.tha5iate of purchase’’. The amount of dividend (when shares are bought *'cum- 
dividehd”) is part of the purchase p ice Therefore, for adjusting their value in^ 
ihe booksi the total amount paid is reduced by the amount of dividend receivable. 
Xhe^^hare^, normally are bought and sold ‘‘cum dividend” because the registered 
holder only has the right to receive dividend even though a part ot it may relate to 
the period before he had acquired them Such a right, however, can be surrendered 
either by n specific agreement or by the course of conduct For example, when 
shares are purchased after the company has closed its Transfer Books, the purchaser 
would ipt be -entitled to receive the (fividend payable by the company In such 
a case, it would be assumed that the buyer has surrendered the right m favour of 
the seller. 

Ex-dividend : The term “ex-dividend” means “without dividend” If shares 
or securities are sold “ex-dividend’', or “ex-interest,” the purchaser is not entitled 
to receive any dividend declared or interest accrued up to (he date ot the sale, since 
they belong to the seller. Accordingly in such a case, the purchase price does not 
include any part of dividend or interest. 

Lame Duck : A buyer who finds himself incapable of meeting his commit- 
ments on the due date is called a ‘lame duck'. This situaliou usually aiises when 
th; -supply of shares is controlled by a few hands and either shares are not available 
IB the market or the prices quoted for the shares in the market are so high that the 
bear cannot deliver the shares to those to whom he has sold them 

Short Selling : It is the process of selling securities which one does not 
possess, with ihe hope of a fall in price, when the sale shall be covered by making 
a purchase. Shore-selling is a speculative and credit transaction T heoretically, 
Tt is wrong to sell that which one does not possess aud in practice, short-selling is 
bad because it leads to cornering As short-seller gams through a in price, he 
helps in checking under-nse in prices. Short selling also tries to bring about 
equilibrium and stability io the market It not only pulls up the falling maikct but 
also checks an undue use in security prices. 

Ducket Shop : Brokcrc who deal in securities outside the Stock Exchange aud 
many times carry out illegiiimate business, are called ‘Bucket shops" They 
unauthorised brokers and therefore connot enter the Stock Exchange premises. In 
ma^y cases they try to make profit out of the losses of their clients. 

Wash Safes . Fictitious sales, made at inflated prices on account of the false 
rumours, are called ‘wash sales’. 

Authorised Clerks : Under (he regulations of every Stock Exchange, a member 
is authorised to appoint a certain number of autholised clerks to assist him in his 



work. Their number varies from one Stock Exchange to another, The Bombay 
Stock Exchauge, following the practice of the London Stock Exchange, permita 
appointment of five authorised clerk; the Madras Exchange of three clerks. 


The cleiks are not allowed to transact any business on the exchange in their 
own names, but can do so on behalf of their employer^. If they hold a power of 
atiorney they also can ei*ter into an agreemetit on behalf of their employer Besi- 
des salary, the authorised cleiks are paid commission upto 50% of the brokerage 
-earned on transactions put through by them. The authorised cleiks are treated 
more favourably by tne London Stock Exchange A certain percentage of member- 
ship of the Exchange is reserved for their bereht and they are allowed a concession 
in rales of entrance and subscription fees. An authorised clerk with four years of 
service on the Exchange or in the Settling Room qualifies for the membership of 
the London Exchange In India, authorised clerks, however, are not given any 
such ficilitjes 

APPENDIX 1 

Rule 19 t f the Seturilies Contracts (Rcgulalion^ Rules, 1957, lays down the 
m nimum requirements (which can be enlarged by Stock Exchange) with respect to 
the listing of securities on a recognised Stock Exchange The more important of 
them are summansed hereunder : 


A public company while applying for gettii g its shares ‘listed’ is required 
to forward to the Exchange, along with its application, amongst others, the tollow- 
ii)g documents and particulars ; — 

(a) Memorandum and Articles of Association, and in the case of a debenture 
issue a copy of the trust deed. 

(b) Copies of all prospectuses or statements in lieu of prospectus issued by 
the company. 

(c) Copies of balance sheets and audited accounts. 






(d) A statement shewing dividends and cash bonuses paid during the last 
10 years and dividends or interests in arrears. 

(e) Certified copi s of agreements, etc, with vendors or promoters, under- 
writers and brokers, managing directors, technical directors and general 
manager, etc. 

(f> A brief history of company since its incorporation giving details of its 
activities iDcludii g any reconstruction, reorganisation or amalgamation, 
changes in its capital structure and debenture borrowings, if any, 

(g) Particulars of shares and debentures Lsued for consideration other than 
cash, at a premium or discount or in pursuance of an option. 

(h) Particulars of shares forfeited. 

(i) A list cf the highest ten holders of each class or kind of securities of the 
company as on the da^e of application along with particulars as to the 
number of shares or debentures held by and the addresses of each such 

holder. 

(j) Particulars of shares or debentures for which permission to deal in is 
applied for, etc. 
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It is incumbent upon the applicant company to satisfy the Stock Exchange 
that : 

(a) Its Articles of Association provide, inter alia, for the following — 

(i) that the company shall use a common form of transfer, 

(ii) that the fully paid shares will be free from all lien and that in the 

case of partly paid shares the company’s lien. If any, will be restricted 
to money called or payable at a fixed time; ^ 

fiii) that any amount paid up in advance cf calls on any shares may carry 
interest but shall not entitle the holders to participate in respect thereof, 
in a dividend subsequently declared ; 

(iv) that there will be no forfeiture of unclafmed dividends before the claim 
becomes barred by law ; and 

(v) that option or right to call shares mi^st not be given to any person 
except with the sanction of the company in general meeting 

(b) At least 49% of each class or kind of securities issued by the company 
were oflFcred to the public for subscription by an advertisement in newspapers for 
a minimum period of three days and that applications received in pursuance of 
such offer were allotted fairly unconditionally. 

Further, a company applying for listing shall, as a condition precedent, 
undertake, inter alia^ 

(a) (i) that letters of allotment will be issued simultaneously and so will be 

letters of right, and 

(ii) that letters of allotment and renounceable letters of right will contain a 
provisio for splitting and that letters of allotment and letters of right 
will state how the next payment of interest or dividend on the securities 
will be calculated. 

(b) to issue, when so required, receipts for all securities deposited with it, 
whether for registration, sub-division, exchange or for any other 
purpose; 

(c) to issue certificates in respect of shares or debentures lodged for transfer 
within a period of one morth of the date of lodging or transfer, and to 
issue balance certificates within the same period where the transfer is 
accompanied by a larger certificate, 

(d) to advise the Stock Exchange of the date of the board meeting at which ijjc 
declaration or recommendation of a dividend will be considered ant" 
advise the stock exchange of all dividends and/or cash business re- 
commended or declared immediately after a meeting of the Board of the 
company has been held to finalise the same; 

(c) to notify the Stock Exchange of any change in the company’s directorate 
auditors, managtng directors, etc. 

if) to forwafd to the Stock Exchange copies of statutory and annual reports 
and audited accounts as soon as issued, including directors’ report; 



(g) to notify the Stock Exchange prior to intimating the shareholders of any 
new issue of securities whether by way of right previleges, bonus or other- 
wise and the manner in which it is proposed to offer or allot the same; 

(b) to notify the Stock Exchange of any other alteration of capital including 
call; 

(i) to grant to the shareholders the right of renunciation in all cases of 
issue of rights, privileges and benefits and to allow them a reasonable time 
to record, exercise or renounce such rights, privileges and benefits; 

(j) to give notice to the Stock Exchange well in advance of the dates of 
closures of Its transfer books or when the transfer books are not to be 
closed, the date fixed for taking a record of its shareholders or debenture- 
holders along with the purpose for which the transfer books are to be 
closed or the record taken ; 

(k) to forward to the St'^ck Exchange an annual return immediately after 
each annual general meeting or at least ten principal holders of each class 
of security with their addresses along with the number of shares or deben- 
tures held by each; 

(l) to promptly notif) the Stock Exchange of any action which will result in 
the redemption, cancellation on retirement of any listed securities, and of 
the intention to make a drawing of such securities giving the date of the 
drawing and the period of the closing of the transfer books and of the 
amounts of securities outstanding after any drawing has been 
made; 

(m) to notify the Stock Exchange of any material change in the general 
character or nature of the company’s business; and 

(n) to intimate the Stock Exchange of any other information that may be 
necessary to enuble the shareholders to appraise the position of the 
company and to avoid the establishment of a false market for the shares 
of the company. 


FINANCIAL INSTITUTIONS 

Industry normally requires short-term, medium-term and long-term finances. 
Besides commercial banks, there arc other specialised institutions ihat provide 
financial assistance to industry 

When appraising a term-loan proposal, the basic question that is to be 
determined is whether enough cash can be expected to be generated during the 
currency of the term-loans from the project for repaying the principal instalments 
and the interest on the term-loans. 

In recent years, the institutional set-up in India for the provision of medium 
and long-term credit for industry has been broadened A number of specialised 
institutions has been set up all over the country For the composition, aims and 
functions of the financial institutions, students should refer to F S P. (N) Fin, 
Man. 3. 
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AppUcatioa for borrowing loans : How loan applications are appraised and 
evaluated has already been discussed in F.S.P. (N) Fin. Man. 3 to which a 
reference may be made. There arc prescribed forms which arc available forms the 
said ioBtitutions. The information to be furnished by borrowers in such an appli- 
cation varies in different circumstances. However^ the following items are usually 
covered. 

1 . Capital structure of the Company ; Under this head, full data regarding 
authorised, subscribed and paid-up capital is required. A complete copy of th^^V^ 
consent order of the Controller of Capital Issues for any issue of thresh capital 
proposed in excess of Rs SO lakhs has to be furnished along with the application. 

In case, there is a proposal in the said application for getting the share capital 
subscribed or underwritten, then the subscribers’ or underwriters’ names together 
with the number of equity and preference shares^ subscribed or underwritten must 
be mentioned. 

2 Names and addresses of Bankers. 

3. A statement of the purpose for which the loan is proposed to be 
utilized 

4 Time schedule for implementation of the scheme with such particulars 
as acquisition of land, site preparation and development, construction of 
buildings and foundations, placing orders for imported equipment, arrival at 
site of imported equipment, placing order for local equipment, arrival at site of 
local equipment, completion of erection, start-up of production, reaching normal 
production, reaching full production. Against each such particular, the approxi- 
mate month and year of completion have to be stated. A chart indicating critical 
path for expeditious construction, if available, would be helpful 

5 Name of the foreign collaborators, if any If there are collaborators, then 
the copies of the collaboration agreement and Government's approval thereto arc 
to be furnished 

6. Estimated cost of the scheme under each of such items as land, buildings, 
plant & machinery, technical know-how and engineering charges, miscellaneous 
fixed assets, interest and expenses during constiuction to be capitalised, pfe- 
opertive expenses, machicery stores and spare parts, preliminary acd capital issue 
expenses, provision for contingencies, start-up expenses, and margin money for 
working capital 
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PROVISIONS OF MRTP ACT AND ITS EVALUATION 


One of the most confusing and controversial pieces of legislation to regulate 
private economic power in the field of industry, trade and commerce is the Mono- 
polies and Restrictive Trade Practices Act, 1969 (popularly known as MRTP Act) 
The Act was the culmination of a growing concern over the evils of concentration 
of economic power first expressed in our Constitution and later articulated inj 
economic, political and public circles. The Directive Principles of State Policy- 
enshrined in our Constitution call upon the State to secure ‘that the ownership and 
control of material resources of the community are so distributed as best to sub- 
serve the common good and that the operation of the economic system does not 
result m the concentration of wealth and means of production to the common 
detriment To give eflfect to the above Directive Principles and following the study 
and recommendations of the Monopoly Enquiry Commission set up by the Central 
Government, Parliament passed the Act in 1969. 

Before going into the several relevant provisions of the Act, it would be use- 
ful to highlight certain important features of it, as follows : 

1. The Act IS a compact piece of legislation with 67 sections grouped in 
nine chapters 

2 The most important chapters are III, IV and VI. Chapter III deals with 
concentration of economic power in the hands of large industrial under- 
takings and dominant undertakings. Chapter IV deals with curbing and 
discouraging monopolistic trade practices, practices which have the 
effect of maintaining price at unreasonable level or unreasonably pra- 
venting competition or limiting technical development or capital invest- 
ment or allowing the quality of goods or services to deteriorate. Chapter 
VI IS concerned with trade practices which affect the uaintern- 
rupted flow of resources into production, or the manipulation of price 
mcchaism as to place consumers at a disadvantageous position. 

3. The Act does not strike at concentration of economic power as such bu' 
is aimed at curbing and regulating it when it is detrimental to th^ 
public interest. 

4. While concentration of economic power is no crime, certain mono- 
polistic and restrictive trade practices are treated as offences and are 
outlawed. 

5. The Act does not apply to Government undertakings. The presumption 
IS that public undertakings and their functions do not involve any detri- 
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meat to the public interest as envisaged is the Act* Nor does the Act 
apply to employees’ or workers’ unions (monopoly labour). 

6. The expression ^concentration of economic power’ is not defined in the 
Act. Concentration has to be inferred having regard to the circumstances 
surrounding each case, 

7. A Monopolies and Restrictive Trade Practices Commission has been set 
up under Section 5 of the ^ct to administer the provisions of the Act. 

* 8, The Act provides for the appoinraent of the officials, the Director of 

Investigation and the Registrar of Restrictive Trade Practices. The for- 
mer assists the Commission by carrying out preliminary investigations 
into the complaints of restrictive practices. The Registrar will mainly 
concern himself with the registration of restrictive trade agreements 
and to file cases with the Commission on any restrictive trade 
practice 

9. The Commission has only advisory role m regard to cases of concentra- 
tion of economic power. On reference of any case by the Central 
Government, the Commission will study the same and submit its opinion 
to the Central Government, which is empowered to make the final deci- 
sion. The Commission has no jurisdiction to take up any case on its 
own initiative 

10, In regard to monopolistic trade practices, the Commission may take 
initiative on its own or on reference of cases by the Central Government 
or any private party and submit its findings to the Central Gevernment 
which IS obliged to pass orders on the basis of the findings, 

11. But in regard to restrictive trade practices, the commission itself is com- 
petent to hold investigations and paas orders directly. 

The provisions that deal with constitution, powers, terms and conditions of 
^rvicc, removal from office, etc., of the MRTP Commission are discussed below : 

1* Establishment and Constitution : Section 5 empowers the Central Govern- 
ment to constitute the Commission which shall consist of a Chairman and at least 
2 members but not exceeding 8, all appointed by the Central Governwent. The 
Chairman must be one who is or has been a Judge of the Supreme Court or a High 
Court or is qualified to be so As regards the members of the Commission, they 
should be persons of ability, integrity and standing and they should have knowledge 
and experience or capacity in grappling with problems relating to economics, 
law, commerce, accounting, industry, public affairs or administration. In the 
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matter of appointing a member^ the Central Oovemment has to be satisfied that 
the person concerned does not or will not have any financial or other interests by 
reason of which his functions, as such members, is likely to be affected prejudicially. 
He shall not be a person whose interests will jeopardise his independence or come 
in conflict with his duties. 

2. Terms and Conditions of Service ; According to Section 6 of the Act, the 
maximum tenure of a member can be 5 years. But he is eligible for re-appoint- 
ment. However a member cannot be allowed to hold such office for more than 
10 years. He shall retire when he completes 10 years or attains the age of 65 year^^^ 
whichever is earlier. A member has the right to resign his office. He can be 
removed as well in terms of Section 7 (which we shall discuss later). The casual 
vacancy following in the wake of his resignation or removal shall be filled by fresh 
appointment. The acts of the Commission cannot be called into question only by 
reason of any such vacancy or any defect in its constitntion. 

The Government has the power to fix the remuneration of members. But 
once the remuneration has been fixed and the appointment made of a member, his 
remuneration cannot be varied by it to his prejudice. 

Where there is a divergence of opinion among the members, the majority 
opinion shall prevail. Accordingly, the decision should be recorded as majority 
view. 


The Chairman and the members are required to take the oath of office as 
well as of secrecy. 

On ceasing to hold office, a member shall be debarred from holding any 
appointment or connection with any industry or undertaking to which the Act applies. 
This debarment shall hold good for a period of 5 years. The contravention of this 
provision has not been made a penal offence under this Act ; but there does not 
seem to be a bar to obtaining an injunction from a Civil Court to enforce this 
particular provision. 

(3) Removal : In terms of Section 7 of the Act, a member can be remo^ 
from his office by the Central Government : (c) on his being adjudged an insolvefu; 
(ft) on his being convicted of an offence which, in the opinion of the Central 
Government, involves moral turpitude ; (c) on his becoming mentally or physically 
incapable of acting as such member ; (d) on bis acquisition of such financial or 
other interest which would affect prejudicially his functions as a member ; (e) on 
his abusing his position to such an extent as to render his continuance in office 
prejudicial to the public interest. 
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The Central Government can exercise its power of removal of a member 
from his office on the grounds mentioned in (a), {b) and (c) above» at its own dis- 
cretion. But the Central Government can exercise its power in this behalf on the 
other two grounds, referred to in (d) and (e) above, only in accordance with the 
prescribed procedure. The procedure is that the Central Government, for this 
purpose, should refer the matter to the Supreme Court. Thereupon, the Supreme 
Court is to make a relevant enquiry. If, on such enquiry, it reports to the Central 
Government that the member should be removed on the grounds alleged against 
^ then only the latter can remove him. 

(4) Appointment of director and staff \ By dint of Section 8, the Central 
Government can, in consultation with the Commission, appoint a director of in- 
vestigations. As the designation implies, such appointment is intended to make 
investigations for the purposes of the MRTP Act, Also, the Central Government 
may make provision, in the like manner, in regard to the number of members of the 
staff together with their conditions of service ; once the appointment is made, such 
conditions are not to be varied to the prejudice of the appointee subsequently. 

In terms of Section 9, the expenses, including salaries, allowances, pensions, 
have to be defrayed out of Consolidated Fund of India. 

JURISDICTION, POWERS AND PROCEDURE 

(1) Inquiry into monopolistic or restrictive trade practices : By virtue of 
Section 10, the Commission can make inquiry in this regard in the following cases, 
namely — (0 when a complaint regarding such practice is lodged by a traders' or 
consumers’ association having a membership of not Jess than 25 persons or by 25 or 
more consumers ; (ii) when the Central Government or a State Government makes 
a reference to the Commission for inquiry, (iii) when the Registrar makes an appli- 
cation to the Commission, (iV) on its own knowledge or information. 

Inquiry by the Commission into any monopolistic trade practice can be made, 
either on a reference being made to it by the Central Government or upon its own 
knowledge or information. On the receipt of a complaint for inquiry into any 
wtrictive trade practice, the Commission cannot forthwith issue any process against 
\\ [^person concerned ; before that, it must cause a preliminary investigation to be 
made by the director of investigation so as to satisfy itself whether the complaint 
really calls for an enquiry (Section 11). 

In re Western India Match Co. Ltd. {1976) 46 Comp. Cos. 22, on the basis of 
its (Commission’s) power to direct an inquiry on its own knowledge and informa- 
tion, the Commission gave notice to the company alleging that the latter was 
making variable charges for hondling and storage from State to State and also from 
lime to time without there being any apparent difference in the actual charges, only 
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with a view to prevent, distort or restrict competition. Thereupon, the company 
replied that the allegations being vague, the order of the Commission was void. 
But the Commission held that the allegation was not vague but was precise ; 
whether or not the allegations were true would become explicit from the company’s 
books of account. 

A question may arise as to whether the Commission can enquire into a 
matter even on the basis of a defective complaint, e g., receipt of complaints only 
from 23 members instead of 25 or more, receipt of information form an invalid or 
irregular complaint or even from an anonymous letter, etc. In all these cases, 

High Court of Allahabad J.K, Synthetics Ltd, v. R,D. Saxena^ Director^ of 
Investigation {1977) 47 Comp, Case. 325) upheld the ruling of the Calcutta High 
Court {in LT.C, V. M,R,T P. Commission {1976) 46 Comp, Cas. 619) to the effect 
that in the circumstances cited above, the Commission was competent to exercise its 
jurisdiction under Section 10(a)(iv). It may be noted that an invalid ccmplaint can 
be treated as a source of information which can be used to commence a suo motu 
inquiry. 

The Allbhabad High Court, in the case cited in the preceding paragraph, 
also laid down that a past practice cannot be inquired into. Therefore, the practice 
under inquiry must exist in presenti. It seems that the intention of the Act is to 
curb only those practices which arc in existence at the time of the passage of order 
by the Commission. Presumably, the Legislature appreciated the futility of 
flogging a dead horse. But this is subject to a reservation, which was pointed out 
by the Commission m an earlier case {viz,. Registrar v. Baroda Rayon Corporation 
Ltd. {1975) 45 Comp. Caj. <5(50, Aii^TPC), than an agreement might expire but the 
practice started by the agreement might continue. It is incumbent upon the 
Commission to find out this fact ; consequently its jurisdiction cannot be set at rest 
by merely terminating the agreement or by showing that, as a result of the efflyx 
of time, the agreement has expired. If the Commission is convinced of the 
existence of a prejudicial pracUce, it may order discontinuance of such practice ; 
even if the Commission finds that the practice has already been put an end to, it 
may nonetheless order that the practice shall not be repeated. 

(2) Powers of the Commission \ Section 12 of the Act provides that 
Commission, for the purposes of its mquiry and in regard to the matters discu/sed 
hereunder, has been bestowed with the same powers as those of a Civil Court under 
the Code of Civil Procedure. The aforesaid matters are : (/) summoning and 
enforcing of attendance of any'person and examining him on oath ; (//) discovery 
and production of any document or other material object producible as evidence ; 
(W) acceptance of evidence on affidavits ; (zv) requisition of any public record from 
imy Court or office ; (v) issuance of any commission for examining witnesses. 
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The proceedings before the Commission are treated as judicial proceedings 
for the purposes of Sections 193 and 228 of the Indian Penal Code. The Commis* 
sion itself shall be deemed to be a Civil Court for the purposes of Section 195 of the 
Code of Criminal Procedure. 

If the Commission, for inquiring into a restrictive trade practice, has to 
examine any books or documents, it can call for them from the custodian thereof. 
Such custodian can also be called upon to furnish the Commission with any such 
information regarding the restrictive trade practice under inquiry as may be in his 
possession, relating to the trade carried on by any other person. 

, i 

The Commission has the power to make its orders conditional or subject to 
such provisions as may be necessary. But such orders must not be inconsistent with 
the purposes of the Act. The reason behind the vestiture of this power is to assure 
the proper execution of the Commission’s orders. Where any person fails to 
comply with such orders, or commits a breach of provisions of an order, it will 
be deemed to be an offence under the Act. The Commission can amend or revoke 
Its orders in the same manner in which they were made. As regards the Commis- 
sion’s orders, it may be general or limited to particular class of traders or to a 
particular class of trade practice or a particular trade practice or a particular 
locality (Section 13) 

Suppose, a particular practice falls within monopolistic or restrictive trade 
practice in relation to production, supply or distribution of goods or services, but 
the party to such practice does not carry on business in India. In such a situation, 
the Commission can make an order in respect of that part of the practice which is 
being carried on in India (Section 14). 

(3) Restriction of application of Orders : Under Section 15 of the Act, the 
Commission’s orders pertaining to any monopolistic or restrictive trade practices 
cannot restrict any of the following rights, viz,, {a) one’s right to restrain the 
infringement of a patent granted m India ; (b) one's right as to the condition which 
one attaches to a licence to do anything which, without such licence, would have 
been an infringement of a patent granted in India , (c) one’s right to export goods 
from India, to the extent to which the monopolistic or restrictive trade practice 
'^^elates exclusively to the production, supply, distribution or control of goods for 
such export 

Sittings, Hearing and Procedure : Though the Commission has its central office 
at Delhi, it can nevertheless hold its sittings at any place or time which is convenient 
to it for discharging Its functions (Section 16). The Chairman of the Commission 
can form Benches from among the members, and a Bench, thus formed, can 
exercise the powers and functions of the Commission. 
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Unless the confidential nature of the ofifence under inquiry necessitates the 
maintenance of secrecy, the hearing at proceedings before the Commission shall be 
in public. But if secrecy is required to be maintained, then the Conin3i8sion may 
(a) order for the proceeding to be held in camera, (b) tender necessary directions to 
the persons present there, and (c) prohibit or restrict the publication of evidence led 
in (whether in public or in private) or of matters contained in documents filed before 
the Commission (Section 17). 

The Commission is empowered, subject to the provision of the Act, to 
regulate (i) the procedure and codduct of its business, (ii) the procedure of its 
Benches, and (//O the delegation to one or more members of such powers and ^ 
functions as the Commission may specify. It has also the power to determine the 
extent to which the persons interested in the subject-matter of any proceedings are 
permitted to be heard either in person or through representatives or to cross- 
examine witnesses or otherwise to participate in the proceedings (Section 18). 

Under Section 19, the Commission must send an authenticated copy of every 
order made by it in respect of a restrictive trade practice to the Registrar 
whereupon the letter shall record the same in his register in the prescribed 
manner. 

In re Anil Starch Products Ltd, {1975) 45 Comp. Cas, 600 M,R,T,P,C. the 
Commission explained its own nature and the purpose of the Act thus : 

‘*The Act was passed to give effect to the directive principles of the Constitu- 
tion enshrined in Articles 38, 39 so that the social and economic justice may be 
done and to secure that the operation of the economic system does not result in the 
concentration of wealth and means of production to the common detriment. 

‘The proceedings before the Commission are quasi judicial proceedings. 
There is no doubt that every citizen of India is concerned to prevent concentration 
to common detriment and is entitled to appear before the Commission and furnish 
information. But this right is subject to the limitations imposed by Sections 17 
and 18 and regulations made thereunder. The proceedings before the Commission 
are not adversary proceedings or inier parties. Those who appear are members of 
the public to give assistance to the Commision to discharge its duty of controlling 
monopolies and preventing concentration.** 

Concentration of Economic Power ^ 

Chapter III of the MRTP Act (containing Sections 20 to 30) deals directly 
with concentration of economic power in private hands. Section 26 enjoins upon 
all large and dominant undertakings as defined n the chapter to register themselves 
with the Central Government within a period of 60 days from the commencement 
of the Act (1st June, 1970). The onus for registration rests with the undertakings 
themselves. However, the Central Government may prosecute any undertaking 
which in its opinion is liable for registration but fails to do so. Once an under- 
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fayin g k fcgistercd under the Act, it comes under the purview of the Act for all 
purposes of control of monopoly and economic power. 

The provisions of this chapter apply to certain classes of undertakings, as 
follows (Section 20) : 

1, (a) An undertaking whose assets are of the total value of not less than 
Rs. 20 crores. 

(b) An undertaking w hose assets together with the assets of inter- 
connected undertakings, are of the total value of not less than 
Rs. 20 crores. 

t 

2a (a) A 'dominant undertaking’ whose total assets are of the value of no^ 
less than Rs. 1 crore, and 

{b) A dominant undertaking whose total assets together with the assets 
of interconnected undertakings are of the value of not less than 
Rs. 1 crore. 

It is necessary to be clear about the definitions of some of the above 

terms : 

Undertaking means a business organisation which is engaged m the produc- 
tion, supply, distribution of control of goods of any description or provision of 
service of any kind. 

According to Section 2 (J) of the MRTP Act, a dominant undertaking 
means an undertaking which by itself or along with inter-connected undertakings — (i) 
produces, supplies, distributes or controls l/3rd or more of the total supply of goods 
of any description in the country, or (//) provides or controls l/3rd or more of any 
services rendered in India. But the goods produced by an undertaking shall not be 
taken into account : (1) if the undertaking employs 50 to less workers on any day of 
the relevant year, and in any part of which a manufacturing process is being carried 
on with the aid of power or is ordinarily so carried on ; or (2) if it employs 100 or less 
workers and the aforesaid manufacturing process is being carried on without the 
aid of power. 

If the quantum of the thing mentioned under (/) or (//) above is shared by 
inter-connected undertakings, then each such undertaking is deemed to be a dominant 
undertaking. 

Where any goods of any description are the &\xbleQt of different forms of 
production, supply, distribution or control, every reference in this Act to such goods 
shall be construed as reference to any of those forms, whether taken separately or 
together or in such groups as may be prescribed. 

If an undertaking by itself or along with inter-connected undertaking docs 
the things mentioned in Section 2 {d) (i) or (//) above according to any of the crite- 
ria, VI 2 ,, value, cost, price, quantity or capacity, of the gooods or services or the 
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number of workers employed for the production, supply distribution or control of 
such goods or for the rendering of such services, then such an undertaking will be 
deemed to be a dominant undertaking. 

In determining the question as to whether or not an undertaking is a 
dominant undertaking, regard shall be had to : {a) the lowest production (including 
supply, distribution or control of goods) made or services rendered by the undertak- 
ing concerned during the relevant year ; and (Z>) the the figures published by the 
Centra! Government relating to the total production made or services rendered in 
India or any substantial part thereof during the relevant year. 

Inter’Connected undertakings means two or more business organizations 
which are related to each other by virtue of effective common ownership or effective 
common management control directly or indirectly. A company which is a 
subsidiary of another company is an inter-connected company. In India, certain 
business houses or groups exercise substantially direct or indirect ownership and 
management control of an effective nature over a number of business units. There 
may be common directors or common managing directors. There may be de jure 
control through majority shareholding or de facto control through minority 
shareholding 

Two or more companies are deemed to be under the same management (/ e, 
common management) m the following cases, namely- a) where one company 
exercises control over the other or where both are under the control of the same 
group or a constituent of the same group ; (h) where the managing director or 
manager of one company is also occupying the same position in the other com- 
pany ; (c) where one company holds l/3rd of the equity shares in the other or 
controls l/3rd of the total membership of the Board of Directors of the other ; (d) 
where one or more directors of one company constitute, or at any lime within the 
preceding 6 months (these 6 months are to be calculated from the date on which 
the question arises whether the two companies are under the management), consti- 
tuted 1 /3rd of the directors of the other, whether independently or together with 
the relatives of such directors ; (e) where l/3rd of the equity shares m one company 
arc held by an individual belonging to a group whether by themselves or together 
with their relatives also hold l/3rd of the equity shares m the other company; 
(/) where a company or companies belonging to a group hold l/3rd equity shares 
m other companies ; (g) where I /3rd of the total voting power with respect to any 
matter relating to each of the two companies is exercised or controlled by the same 
individual, whether independently or together with his relatives or by the same 
company whether independently or together with its subsidiaries ; {h) where J/3rd 
of the total voting power with respect to any matter pertaining to each of the two 
compiti^ies is exercised by individuals or companies belonging to a group or jointly 
by Awh uidividuals and companies ; (/) where the directors of one company are 
accustomed to act in accordance with the directons or instructions of one or more of 
the directors of the other or where the directors of both the companies are accusto^ 
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mcd to act in accordance with directions, etc,, of an individual whether belonging to 
a group or not [Explanation I to Section 2 (g)]. 

Where a group exercises control over a company, such company and every 
other company which is a constituent of, and controlled by, the group shall be 
deemed to be under the same management [Explanation II to Section 2 (g)]. 

Where two or more companies under the same group hold in the aggregate 
1 /3rd equity share capital in any other company, such other company shall also be 
deemed to be under the same management as the hrst-mentioned companies 
[Explanation III to Section 2 (g)]. 

In determining whether or not two more bodies corporate arc under the same 
management, the shares held by the public financial institutions in such bodies cor- 
potate shall not be taken into account. For example, undertaking B is inter-con* 
nected with undertaking A and undertaking C is inter-connected with undertaking B. 
Undertaking C is inter-connected with Undertaking A ; if undertaking D is inter- 
connected with undertaking C, undertaking D will be inter-connected with under- 
taking B and consequently with undertaking A and so on. 

Two or more undertakings shall be deemed to be inter-connected, if : (n) 
one or more undertakings which are intcr-conncctcd, jointly or severally, own. 
manage or control the other ; (6) one or more individuals together with their 
relatives or firms in which they are partners, jointly or severally^ own, manage or 
control the other ; (c) inter-connected undertakings mentioned in (n) and persons, 
relatives or firms mentioned in (b) jointly or severally, own, manage or control the 
other [Explanation IV to Section 2 (g)]. 

The definition of inter-connected undertaking given in the Act is a very 
complicated one and is only to be inferred on the basis of facts, circumstances or 
some valid presumptions. The abolition of managing agency system in 1970 has 
resulted in a formal delinking of otherwise inter-connected undertakings. However, 
there is the phenomenon of a central decision-making authority for many apparently 
independent undertakings. This authority has tremendous hold on the fortunes of 
its empire consisting of diverse units operating in different businesses from steel to 
soaps. Trusted men may be appointed to manage the affairs of individual units, m 
accordance with the wishes of the parent group. Each case needs to be carefully 
examined along several dimensions to determine the direct or indirect inter-connec- 
tion among ostensibly independent business organisations. 

Assets mean the value of assets as shown in the books of account of the 
undertaking in question after making provision for depreciation or for renewals or 
diminution in value by wear and tear or otherwise. Liabilities are not to be taken 
into account while determining the value of assets. 

Concentsation of economic power is sought to be curbed and cantrolled 
through assumption of authority for approval by the Central Government in regard 
to certain activities of the large and dominant undertakings covered by chapter III, 
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These activities are : expansion of existing activities, establishment of new under- 
taking of an ioter*coaaected nature, mergers or amaigamations and takeovers, and 
appointments involving inter-locking directorships. Even an existing undertaking 
may be directed by the Central Government to split itself into independent units if 
its activities are found to be prejudicial to public interest. We shall examine below 
each of the above regulatory measures m some detail. 

(a) Regulation of substantial expansion {Section 21) ; The provisions in 
respect of concentration of economic power apply to business houses whose assets, 
along with those of their inter-connected undertakings come up to Rs. 20 crores and 
also to every dominant undertaking whose assets either in themselves or along 
with those of its inter-connected undertakings arc not less than Rs. 1 crore. 

The purpose of the Section is to prevent or at least to regulate concentration 
of economic power by regulating substantial expansion by the undertaking to which 
Part A of Chapter III applies. In the case of a company or companies having 
assets not less than Rs. 20 crores, substantial expansion would mean expansion 
which would result in an increase of not less than 25% of value of its 
assets before expansion. If the production, supply or distribution of any goods or 
provision of any services increase by not less than 25% of such production etc., 
before the expansion, such expansion would also be considered as substantial 
expansion. In the case of dominating undertaking or undertakings having not less 
than rupees one crore worth of assets, substantial expansion would mean expansion 
resulting in increase of 25% or more of production, supply, distribution or control 
of any goods or services over such production etc., of such goods or services before 
the expansion. 

Undertakings covered by these provisions must give notice to the Central 
Government in prescribed from if it intends to substantially expand its activities 
by the issue of fresh capital or by installation of new machinery or other equipment 
or in any other manner. They must also disclose the scheme of finance for the 
proposed expansion and connections if any with other undertakings. Any other 
information prescribed by the Government has also to be furnished. 

Unless such proposal is approved by the Central Government, no undertaking 
can carry on its programme of substantial expansion as explained above. 

The Central Government may call for any information as may be required 
to satisfy itself that : 

(n) the expansion is not likely to lead to the concentration of economic 
power, 

(b) it is not likely lo be prejudicial to public interest, and 

(c) it is expedient in the public interest to permit the expansion. 

If the Central Government is satisfied, it may approve the proposal of 
substantial expansion by any undertaking by [this Part, If, however, the Central 
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Oovernment feels that the matter should be further enquired into^ it may refer 
the application to MRTP Commission for enquiry. The Commission would send 
a report to the Central Government after having such hearings as it thinks 
necessary. Thereupon, the Central Government may pass orders on the proposed 
expansion as it may think proper. After the Central Government’s approval, the 
proposed scheme of expansion and scheme of finance for such expansion cannot be 
modified without prior approval of the Central Govt. 

It may be mentioned that ^substantial expansion’ does not require prior 
approval of the Central Government if 

1. the expansion is not by a dominant undertaking, 

2. it is in the same or similar line, and 

3. it is covered by Section 13 of the Industries (Development and Regula- 
tion) Act. 

(b) Control over establishment of new undertakings {Section 22) ; Any large 
undertaking (not being a dominant undertaking) whose assets alone or together 
with its inter-connected undertakings are of the value of Rs. 20 crores or more, 
(or the secretary on its benalf) has to apply to the Central Government for 
permission if it wants to establish a new undertaking of an inter-connected nature. 

This section does not apply to dominant undertakings. Nor does it apply to 
any new undertaking of any size which is an independent one and is not inter-con- 
nected with any existing large undertakings. Both the above types of undertakings 
can go ahead without the approval of the Central Government under the Act ; but 
they may be subject to other Acts. 

For purposes of this section, a new undertaking implies production, distribu- 
tion, supply or control of a new product or service, which is different from those 
already on the existing undertaking’s product or service line. The new undertaking 
may also be a new venture in the above sense without entailing the creation of 
a separate company. It can be of any size. 

The Central Government wil accord approval to such plan if it is satisfied 
that it wil) be in public interest or will not lead to concentration. It may impose 
the same type of conditions on the undertakings as mentioned in Section 20. 

In both the above cases of expansion and establishment of new under- 
taking, the Centra] Government may insist on the undertakings to present the 
scheme of finance for its perusal. 

It may further be noted that the expansion of existing product line (covered 

by Section 21) may be carried out at the same location where the business of the 

applicant undertaking is situate or at a different location or locations. Same is the 
case with the establishment of a new undertaking. In both the above cases, it is 
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immaterial whether or not a disliact legal entity is proposed to be created, for pur- 
poses of the Act. 

Contravention of Section 22 is punishable with fine which may extend up to 
Rs. 1 lakh and in the case of the offence being a continuing one, with a further fine 
extending up to Rs. 1,000 for every day for which the default continues. 

(c) Control over merger, amalgamation and takeover [Section 23 ) : 

Under the provisions of this section, proposals for mergers, amalgamations 
or take-overs by or of undertakings covered by Chapter III, shall have to be 
approved by the Central Government only and not by any other agency or Court 
of law. The application for the approval has to be made in the prescribed form, 
along with a copy of the scheme. The Section covers mergers/amalgamations on the 
one hand and take-overs on the other. A mcrgcr/amalgamation is an arrangement 
whereby the assets of two or more companies become vested in one company 
(whether in one of the existing companies or in a new company) which has its 
shareholders, all, or substantially all the shareholders of the said merging com- 
panies. In a take-over which is also termed as acquisition, one company seeks to 
purchase the controlling block of shares or the assets of another company with a 
view to acquiring control over the latter. 

The Section specifies that when an undertaking covered b)' Chapter III pro- 
poses a scheme of merger or amalgamation with another undertaking, or alter- 
natively when two or more undertakings propose to enter into a merger or amalga- 
mation as a result of which a new undertaking will come into existence to which 
this Chapter shall apply, it must get prior approval from the Central Government. 
The approval of the Central Government under the Act is not necessary in case, 
however, the merging companies are already inter-connected, already produce the 
same goods or services and are not dominant undertakings. For this type of com- 
panies, there are enough control tools in the hands of the Central Government 
through the Companies Act. 

Another provision in Section 23 requires that if an undertaking covered by 
Chapter III proposes to take over or acquire by purchase or otherwise the whole or 
part of another undertaking, it has to obtain prior approval of the Central Govern- 
ment An application shall have to be made in writing to the Central Government 
in the prescribed form, which has to state the information about the inter-connec- 
tion with other undertakings and about the scheme for the proposed acquisition 
and such other information as may be prescribed. Once the scheme (proposal) has 
been approved by the Central Government, it shall not be modified except with the 
approval of the Ontral Government.^ If the Central Government thinks that some 
inquiry about the scheme is required, it may refer the matter to the Commission, 
whereupon, the Commission shall report its opinion to the Central Government. 
After receiving, its opinion, the Central Government may pass such orders as it may 
think fit. 
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However, if a aon-dominaat undertaking registered under Chapter I!I pro- 
poses to acquire another undertiking not coming under the purview of the chapter, 
both producing the same goods or services, no approval of the Central Government 
is necessary. 

If a mcrger/amalgaraation or take-over is effected by the undertaking 
covered under Chapter III without the approval of the Central Government, the 
latter may issue orders to the said undertakings restore status quo ante (Section 
24). Precisely, in such circumstances, default is punishable under Section 46 of the 
Act itself with a fine extending up to Rs. 1 lakh and Rs, 1000 for every day that 
the default continues But additionolly, the Central Government may, in consulta- 
tion with the Commission, order the undertaking to put an end to the contraven- 
tion and to divest itself of the stock or share capital or assets which it has acquired. 
The Centra! Government may also require the undertaking to carry out such other 
directions as the former may, in the circumstances, issue. 

The Supreme Court explained in Carew & Co, v. Union of India [(1975) 
25 see 791 : (1976) 46 Comp, Cas, 121]^ the significance of the term “under- 
taking” and circumstances in which Section 23 would be attracted. In this case. 
Carew & Co. proposed to start a new company by the name of Shabjahanpur 
Sugar (P) Ltd. which was to take over the sugar factory of the former, as the 
factory was encountering difficulties for some years because of inadequancy of 
sugar cane supply The new company was to have a capital of Rs. 50 lakhs and 
work the sugar factory as its own undertaking Carew & Co was to get an allot- 
ment of 100% shares in the new company and a^so charge more than Rs. 15^ 
lakhs as consideration for the transfer of its sugar unit to the new company. The 
first-mentioned company sought approval of the Central Government under Section 
372 of the Companies Act for investing Rs 50 lakhs in another company and also 
under Section 23(4) of the M.R.T P. Act for acquiring or purchasing a new 
undertaking. The application having been rejected under both the Acts, 
the Company appealed to the Supreme Court under Section 55 of the 
M R.T.P, Act. The Supreme Court held that the Central Government’s approval 
was not needed under Section 23(4) of the M.R T P. Act, since what the company 
proposed to do was not the acquisition of an undertaking. There was no “under- 
taking” yet to be acquired Emphasis was laid on the fact that there can be an 
undertaking within the meaning of Section 2(v) only when it is already engaged in 
the production, supply, distribution or control of goods or services ; but in the 
instant case there was only a proposal to establish a new undertaking The word 
‘undertaking* is a coat of many colours as it has been used in different sections of 
the Act to convey different ideals. In some of the Sections, the word has been used 
to denote the enterprise itself while in many other Sections it has been used to 
denote the person who owns it. The definition of the word : ‘undertaking’ in Sec- 
tion 2(v) would indicate that ‘undertaking’ means the enterprise which is engaged 
in production, sale or control of goods, etc. “We think the question to be asked 
and answered is : Did the appellant make a proposal to acquire any undertaking of 
Shabjahanpur Sugar (P) Ltd,, by purchase, take-over or otherwise ? To answer thw 
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question, it is necessary to see whether the sugar unit which was proposed to be 
transferred had been engaged in production, etc., as an enterprise of Shahjahanpur 
Sugar (P) Ltd. It is clear that on the date of the proposal, the sugar unit of the 
appellant had not become an undertaking of Shahjahanpur Sugar (P) Ltd. as it had 
not been engaged in the production of goods etc.'’ 

(d) Regulation of inter-locking directionships (Section 25 ) : 

Inter-locking directionships is a common phenomenon in India and is a power- 
ful means of perpetuating and proliferating concentration of economic power in a 
few big business houses. Under the Section, prior approval of the Central Govern- 
ment is necessary if a director of a large or dominant undertaking (covered under 
Chapter HI) is to be appointed as director of another undertaking. Any appointment 
contrary to the provisions of this Act shall be void. Prior approval is necessary only 
if the director is already connected with 10 undertakings as director and is sought 
to be appointed as director in more undertakings. This means that MRTP Act 
allows a person to hold directiorships in 10 inter-connected undertakings. If an 
appointment has been made in violation of the Act, the acts of such a director shall 
nonetheless be valid, but only as long as it is not shown to the company and to the 
director that the appointment is void. 

These provisioos also apply to the partners of a firm which is an ^^under- 
taking” within the meaning of the Act. Any transgression, without a reasonable 
excuse, is punishable under Section 47 with a fine which may extend to Rs. 2,000 
and Rs. 200 for every day during which the default continues. 

Regis traion of Undertakings : Section 26 makes it obligatory for the under- 
takings (to which the provisions relating to prevention of concentration of 
economic power apply) to register themselves with the Central Government. The 
application for registration must be made within 60 days from the time at which 
the provisions become applicable. However, on sufficient cause being shown for 
the default, the Central Government can extend such time. The application has to 
be made on a prescribed form. The Govt, shall maintain a register of such under- 
takings. The name of the applicant is entered in the register and a certificate to 
that effect is issued. 

If, subsequent to the above-mentioned registration, the undertaking ceases to 
be one to which this part of the Act applies, then the undertaking may apply to the 
Central Government for cancellation of the registeration. Thereupon, the Govern- 
ment may, after making such enquiry as it may think fit. cancel the registration and 
notify such cancellation in the Official Gazette. 

Division of Undertaking (Part B : Section 27 ) : 

Part B of Chapter III of MRTP Act permits Central Government to divide 
existing undertakings or inter-connections. This is a very drastic provision and is 
restored to only in exceptional cases, where public interest is vitally involved. 
Under the provision of this Section, if Jbe Central Government feels that the 
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working of any undertaking covered under Chapter IH is prejudicial to public 
interest or is leading or is likely to lead to the adoption of monopolistic or restric- 
tive trade practice* it may prepare a prime facie case for division of the business 
of the undertaking or its inter-connected undertakings and forward it to the MRTP 
Commission to investigate further and submit its recommendations. It is the 
prcrogaiive of the Central Government to make the final decision on the matter 
after receiving the recommendations of the Commission. 

The Commission may also advise the Central Government as to what should 
be the manner of division and what compensation (if any) should be payable for 
such division. 

The Section contemplates only division of the business of the MRTP under- 
takings or division of inter-conncctions. Total severeiicc or break-up of inter- 
connection is ruled out. For purposes of this Section, all activities carried on by 
way of trade by an undertaking or two or more loter-connected undertakings may 
be treated as a single trade. Reference to the Commission for purposes of investiga- 
tion IS obligatory on the part of the Central Government. But the final decision 
rests with the Central Government. The Commission may direct the division of 
any such trade. An order for the division of a trade may provide for all such 
matters as may be necessary to give effect to the division of any trade of the under- 
taking or of the undertakings or inter-connected undertakings including the follow- 
ing : (a) the transfer or vesting of property, rights, liabilities or obligations ; (b) the 
adjustment of contracts either by discharge or reduction of any liability or obliga- 
tion or otherwise ; (c) the creation, allotment, surrender or concellation of any 
shares, stock or securities ; (d) the payment of compensation ; (e) the formation or 
winding up of an undertaking or the amendment of the memorandum and articles 
of associaiion or any other instruments regulating the business of any undertaking ; 
(/) the extent to which the provisions of the order can be altered by the undertak- 
ing ; (g) the continuation of any pending legal proceedings with such changes as may 
be necessary. 

Where ^such an order as aforesaid is in the contemplation of the Govern- 
ment, it may, with a view to achieve that purpose, prohibit, restrict the doing of 
anything that might impede the operation or making of the order and may impose 
on any person such obligations as to the carrying on of any activities or the 
safeguarding of any assets, as it may think fit. The Government may even appoint 
lyP, person to look after the activities or safeguarding of the assets. 

If any offer of the undertaking ceases to hold office by reason of its division, 
he cannot claim any compensation. 

Any default is punishable under Section 46 with fine which may extend up to 
Rs. 1 lakh and Rs. 1,000 for every day during which default continues. 

Section 28 defines the philosophy of the Government on the question of 
concentration of economic power. The various considerations and criteria, which 
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the Central Government and the MRTP Commission adopt while handling cases of 
concentration and exercising their power are : eihcient use of man, materials and 
other resources, economies of scale and production efficiency, defence needs, needs 
of home and export markets, technological development and dynamism, opening up 
of new markets and new development areas, balance regional growth, encourage- 
ment of new entrepreneurship. 

It is clear from the above that some criteria are in favour of concentration, 
while others are in favour of diffusion. There is no hard and fast rule that ail 
concentrations are prejudical to the public interest. In handling the proposals and 
postures of undertakings covered under the chapter, pragmatic and non- ideological 
view is advocated even by the provisions of the MRTP Act. Section 28 is intended 
to furnish the necessary peispeciive to the Central Government and MRTP func- 
tionaries in administering the Act. 

Section 29' enjoins upon ^the Central Government to provide a reasonable 
opportunity to the interested undertakings to represent their case before any final 
decision cither way is made. This is a part of natural justice to ensuse that all 
points of view are brought to bear on the final decision of the Central 
Government. 

When an enquiry by the Commission is felt by the Central Govt, to be 
necessary, then the latter must refer the matter to the former within 60 days. 
However, if the Government calls tor further particulars, the period of 60 days 
will begin from the date on which such further particulars are furnished 
The Commission shall submit its report and opinion withm 90 days of the 
reference ; if it cannot do so, it must record in writing the special reasons therefor. 
The Centra) Government has to dispose of the matter within 60 days from the 
receipt of the Commission report Section 30 further puts a statutory time limit of 
90 days for disposal of applications for expansion, establishment of new under- 
takings, mergcr/amalgamation and acquisition proposals and appointment of 
directors, in case no reference is made to the M.R.T.P. Commission If, however, 
the Commission is to be taken into confidence by the Central Government while 
dealing with the applications, the time-limit for disposal is 210 days. 

Monopolistic Trade Practices : 

Under Section 2 (/), a monopolistic trade practice means a trade practice 
which has or is likely to have the following effects : 

(a) A practice which has the effect of maintaining prices at an unreasonable 
level. Thi§^maybc attained by any method, eg., by limiting, reducing 
or controlling the production of goods or services. 

(ft) A practice which has the effect of unreasonably preventing or lessening 
, competition in the production, supply or distribution of goods or 
^ - services. 
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(c) A practice which has the effect of limiting technical development or 
capita! investment or causing deterioration in the quality of goods or 
services to the common detriment. 

Chapter IV (Sections 31 and 32) of the MRTP Act deals with monopolistic 
trade practices indulged in by monopolistic undertakings, if such practices are 
prejudicial to public interest. A monopolistic undertaking, is defined by the Act as 
a dominant undertaking (as defined earlier) or an undertaking together with not 
^ more than two other independent undertakings produces, distributes, supplies or 
controls not less than 1/2 of the total goods or services of any description produced 
in India. For purposes of this Section, two types of undertakings are covered ; 

{a) A dominant undertaking which by itself or together with inter- 
connected undertakings produces or controls not less than l/3rd of the 
total quantity/value of a product or service, and whose assets taken 
alone or together with its inter-connected undertakings are of the value 
of Rs. 1 crore or above. 

(b) An undertaking regardless of its assets and size, together with at least 
two other independent undertakings produces or controls not less than 
1/2 of the total quantity/value of a product or service in India. 

For purposes of bringing the second type of undertakings into the purview 
of the Section, the undertakings m question should be acting in concert or collusion. 
There has to be some evidence of joint action. Independent action in competition 
to each other does not attract the provision of this Section 

A monopolistic trade practice includes maintenance of prices at an articicially 
or unreasonably high level (or even a low level to drive out marginal competitors), 
limiting or regulating production and distribution of the product/service, attempt to 
limit competition among independent undertakings by collusive understandings and 
agreements, prevention of new competitors from entering the industry, allowing the 
quality of goods or services to deteriorate through deliberate neglect of technical 
development, capital investment, etc AH these practices indulged in by 
monopolistic undertakings in collusion with each other are monopolistic trade 
practices A few major undertakings in an industry may collude and conspire with 
7 P^ view to furthering their point and interests and to barm the interests of other 
Q npetitors and the buying public at large. Even a single undertaking commanding 
a ^leading market share may take advantage of its position, indulge in such 
monopolistic trade practices, and hold the other competitiors and the consuming 
public to ransom It is absolutely essential to curb such practices without any 
hesitation. 

Monopoly power cannot be divorced from monopoly practice. By the very 
term, monoploy power means the ability of an undertaking alone or together with 
one or more other undertakings to exert control or influence over the structure and 
processes of the industry* By structre we mean the distribution of tb^ 
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units in the industry, the ownership and control structure in the industry, the 
number of business units in the industry and degree of free and open competition 
among them for inputs and output, and the deg»*ee of openness of the industry for 
new firms to enter. By processes, we mean the patterns of production and supply, 
management, production mix and production, pricing, advertising and distribution 
and so on. Regardless of the conditions and relations between supply and demand^ 
it is possible, by means of monopoly power, to exploit consumers, general public, 
suppliers, other marginal producers, and so on. This implies that even in a buyer’s 
market, monopoly power does not cease to be prevalent; only it may take different 
forms and adopt different tactics. 

Before proceeding with cases of monopolistic trade practices, the Central 
Government should form a pr/ma/ac/e opinion as to the guilt of such practices 
being indulged in by one or mote monopolistic undertakings by processes of 
collusion and conspiracy in any industry. Thereafier, the Ccnlral Government 
should refer (reference is mandatory) the case to the MRTP Commission for an 
inquiry, whereupon the latter will investigate the matter and report back to the 
Central Government. If the Commission’s findings confirm the prevalence of 
monopolistic trade practices, the Central Government may pass suitable orders 
directing the undertakings concerned to ‘cease and desist’ from such indulgence. 
However, the Central Government is not bound to pass such orders; the matter is 
left to Its discretion (the Commission’s report is purely advisory). But if the 
Commission’s findings arc negative, the Central Government cannot pass any order. 
The nature of the Central Government’s order may take the following terms : 

(a) Directive to regulate production, supply, distribution or control of the 
specific goods or services. 

(b) Fixation of quality standards, terms of sale, supply or prices. 

(c) Directive to the undertaking or undertakings to discontinue pursuing 
monopolistic trade practices. 

Restrictive Trade Practices, 

According to Section 2(o), a re:>trictive trade practice means any practi^ 
which has or may have the effect of preventing, distorting or restricting compctiticli 
in any manner. Tlius, any agreement which is restrictive of competition, whatever 
be the manner of restriction, is a restrictive trad practice. Such a practice will be 
presumed in the following cases, namely, (a) if it tends to bring about manipulation 
of prices, or conditions of delivery or to affect the flow of supplies in the market 
relating to goods or services in such manner as to impose on the consumers 
unjustified costs or restrictions; or (6) if it tends to obstruct the flow of capital or 
resources into the stream of production. 
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Chapters V aod VI deal with restrictive trade practices, the former being 
coaQned to the requiiemeat of registratioa of restrictive trade agreements with the 
Commission (Sections 33 to 36), while the latter deals with control of such practices 
(Sections 37 to 41). 

A restrictive trade practice means a trade practice having the effect of 
preventing, distorting or restricting competition, obstructing flow* of capital and 
other resources into the stream of production or manipulating prices or supply of 
goods and services, so as to cause inconvenience and unnecessary additional cost to 
The consumers. 

The following types of restrictive trade agreements arc required to be 
registered with the Registrar of Restrictive Trade Agreements appointed by the 
Central Government. 
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1. Agreement between producers or whole-salers to restrict the persons or 
classes of persons to whom goods are sold or from whom goods are 
bought. 

2. Agreements requiring purchasers of some goods to purchase some 
other goods as a condition for the sale of former type of goods* 

3. Agreements restricting the freedom of wholesalers or retailers to stock 
or sell any other products than those of the said manufacturers 
(exclusive dealership agreements). 

4. Agreement between producers, wholesalers or retailers to sell goods 
only at prices or other terms agreed upon between themselves (collusive 
price fixing). 

5 . Any agreement to sell goods at such prices as would have the effect of 
eliminating competition or a competitor. 

6. Any agreement to limit restrict or withhold the output or supply of any 
goods or allocate any area or market for the disposal of the goods. 

7. Arcements to grant or allow discriminatory concessions or benefits 
including allowances, discounts, rebates or credit in connection with 
dealings. 

8. Agreements stipulating the romimum resale price at the retail level 
(Resale price maintenance). 

9. Agreement for the exclusion of a person carrying on a particular trade 
from the concerned trade association. 

10, Agreement not to employ or restrict the employment of any method, 
process or machinery in the manufacture of goods. 
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11, Any agreement which the Central Government may proclaim to be a 
restrictive trade agreement pursuant to the recommendation of the 
MRTP Commission. 

It is apparent that all the above types of agreements have the likely effect of 
preventing, distorting and reducing free competition among manufactures and 
sellers, apart from damaging the interests of the consuming public. 

Ihe aforesaid provisions shall apply, so far as may be, in relation to agree* 
meats making provision for services as they apply in relation to agreements 
connected with the production, supply, distribution or control of goods. When an 
agreement of the above kind is made with the Central Government or with anybody 
with its authority, then it shall not require registration. 

Under Section 35, the Central Government shall, by notification in the 
OflScial Gazette, specify a day (hereinafter referred to as ‘*the appointed day”) 
from which every agreement falling within Section 33 shall become registrable 
under the Act. However, different days may be appointed for different categories 
of agreements. Within 60 days from the appointed day— if the agreement existed on 
that day an application for registration of agreement (referred to in Section 33) has 
to be filed with the Registrar. And if the agreement is made after the said appoin- 
ted day, then it is to be furnished to the Registrar within 60 days from the making 
of the agreement Such application to the Registrar shall contain such particulars 
as the names of the persons who arc parties to the agreement and the whole 
of the terms of the agreement. If the particulars of an agreement thus 
registered undergo a change as to its terms or parties or if the agreement is 
determined before the expiry of the term, then the fact has to be brought to the 
notice of the Registrar within one month after the date of the change or determina- 
tion. 

If the agreement or alteration thereof (as aforesaid) is in writing, then either 
the original document or its true copy has to be produced for registration ; if not, 
then a memorandum of its terms, signed by the person who is furnishing the parti- 
culars, has to be produced. The particulars ^shall be furnished by a person who is 
or was a party to the agreement. 

Where an agreement of this Jkind is in reference to goods or services dealt 
with in India and a party to the agreement carries on business in India, the agree- 
ment would require registration even if the other parties are not carrying on busi- 
ness in India. 

Where an agreement is made by a trade association, the agreement shall be 
deemed to be made by persons who are members of the association or represented 
in it. Each such member shall be treated as a party to the agreement. 
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Where specific recommendationfl — whether express or implied— are issued by 
a trade association to its members or any class of them, recommending to them a 
course of action about any matter affecting their trade conditions, the agreement 
for the constitution of the association will require registration. 

It may be noted that under Section 34 of the Act, an office of the Registrar 
of restrictive trade practices has to be established under this Act, This office is 
meant for registering agreements which are registrable under this Act. The Regis- 
trar has also to perform other functions imposed on him by the Act. The Central 
Government is empowered to appoint as many persons as it may think fit to be 
Additional, Joint, Deputy or Assistant Registrars to assist the Registrar in the per- 
formance of his functions under the Act. 

Under Section 36, a register has to be maintained by the Registrar. Therein 
the particulars of agreements filed with him have had to be entered. The Registrar 
shall maintain a special section or part of the said register for filing such particulars 
as the commission may direct Such particulars may contain information, the 
publication of which is opined by the Commission either to be contrary to the 
public interest or to be likely to damage substantially the legitimate business 
interests of any person. It is open to any party to apply to the Registerar (/) for the 
inclusion of an agiccment or any part of it in the special section, or (ii) for the 
exclusion of an agreement or any part of it from the requirement of registration on 
the ground that it has no substantia! economic significance. Such an application 
has to be referred to the Commission by the Registrar, and will be disposed of by 
him according to the general or special instructions issued by the Commission. 
Thus, under this Section, the actual authority rests with the Commission and it 
also contemplates the making of regulations by the Commission under Section 66. 
The provision relating to the exclusion of an agreement which is of no sub- 
stantial economic significance for the requirement of registration, is very natural. 
A restrictive trade practice is not an evil in itself, but is so only in so far as it is 
injurious to the public. Thus, an agreement which is restrictive in form but has no 
economic significance from the standpoint of public interest, is as good as non- 
existent for the purposes of this Act. 

Section 37 vests overriding authority with (he Commission to investigate 
^ into any restrictive trade agreement or practice or understanding which may come 
^before it foi enquiry (whether such agrreement is registered with the Commission or 
not). The Commission may initiate the investigation on its own information or 
knowledge or m response to specific complaints by consumers or consumers* 
associations, or on a reference made by Central or State Governments, or on a 
complaint made by the Registrar of Restrictive Trade Agreements. 

The Director of Investigation attached to the Commission will first find out 
whether the said trade practice or understanding or agreement comes under the 
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definition of restrictive trade practice as given in the M,R.T.P. Act. The next step 
is to make the necessary investigation to establish conclusively whether the parti- 
cular practice is prejudicial to the public interest. If the Commission comes to 
the conclusion after investigation that the particular trade practice is so prejudicial 
to the public interest, it will pass orders directing the parties to the agreement or 
understanding or practice concerned to discontinue the practice (cease and desist) 
or to modify or delete the ofifending parts of the agreement or understanding or 
practice in ways which cease to be prejudicial to public interest. As already stated, 
a restrictive trade practice, followed by a monopolistic undertaking becomes a 
monopolistic trade practice and in such a case, the Central Governmet and not the 
Commission is competent to pass orders. 

Under sub-section (2) of Section 37, if the party to any restrictive trade 
practice contained in an agreement requests that he will himself modify the agree- 
ment so as to avoid the prejudicial element, the Commission may, instead of 
making an order under Section 37, delimit time for the purpose ; should the Com- 
mission be satisfied that the agreement has been so modified, it may not make any 
order in regard to such practice. Sub-section (3) debars the Commission from 
making any order regarding an agreement for sale of goods which are bought not 
for resale but, for self-consumption and also regarding a practice which is expressly 
authorised by any law for the time being in force. Under Sub-section (4), if, in the 
course of an enquiry, the Commission finds that a monopolistic undertaking has 
been indulging in restrictive trade practices, then it may pass such orders as it 
may think fit ; then it may refer to the Central Government the matter together 
with its findings as to any monopolistic trade practice. The Government may take 
the necessary action in exercise of its powers under Section 31. 

Some points are important in this context. The Commission conducts only 
an enquiry and not a trial in regard to any restrictive trade agreement or- 
practice. The Commission’s ‘cease and desist’ orders do not involve any positive 
punishment as such. The particular practice is just prohibited or is made invalid. 
In case, however, the parties to the outward agreements or practices violate them, 
then only the question of trial and punishment arises. 

According to Section 38, for the purposes of any proceedings before thq| 
Commission all restrictive trade practices or agreements or understandings shall 
be deemed to be prejudicial to the public interest unless the Commission is satisfied 
on any one or more of the following circumstances* The burden of proving existence 
of the exempting ciremnstanees lies upon the concerned parties to the agreement or 
understanding or practice. The parties have also to prove that, on the balance of 
circumstances and facts, the agreement or understanding cannot be considered 
unreasonable. ^ 
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{a) Protection of public against injury. In other words^ the restriction is 
meant to protect the public’s interest. 

(b) The restriction is positively beneficial to the public in specific and sub- 
tantial ways. 

{c) The restriction is just a counter-measure against another restriction by 
other competing firms. 

{d) Restriction is in the interests of protecting export business. 

(e) Restriction in the interest of maintaining employment. 

(/) Other restrictions which arc reasonably required for purposes connect- 
ed with the maintenance of a restriction which the M.R.T.P. Commis- 
sion has upheld. 

(g) On balance, the said restriction does not discourage competition. 

Sub-section (2) of Section 38 provides that ‘*purchasers”, “consumers” and 
“users” include persons purchasing, or consuming or using for, or in the course of, 
trade or business for public purposes ; and references to any one person include 
references to any two or more persons being in ter* connected undertakings or indivi- 
duals carrying on business in partnership with each other. 

The Commission is expected to weigh the generally beneficial effects against 
the harmful effects of the agreements or practices before it is satisfied as to the 
permissibility or otherwise of the same 

Section 39, 40 and 41 deal with a particular restrictive trade practice, namely 
the extensive practice of “resale price maintenance” whereby a retailer or trade is 
compelled to sell products (which he buys for resale purposes) at a minimbm price 
stipulated by the wholersaler or producer. This practice is declared void statutorily. 
The Act also protects those retailers or traders who refuse to abide by restrictive 
stipulations of the wholesalers or producers in regard to resale price maintenance, 
from being victimised in any way. Certain exemptions from the provisions arc 
provided if the concerned parties arc able to satisfy the Commission that the 
practice of resale price maintenance in the case of particular class of goods or 
services is in public interest to the extent that it is anli-inflationary and that other- 
wise the quality of the goods or services will deteriorate. 

Section 39 (1) provides that any term or condition of a contract for the sale 
of goods by a person to a wholesaler or retailer or any agreement between 
a person and a wholesaler or retailer relating to such sale is void in so far as 
it purports to establish or provide for the establishment of minimum prices 
to be charged on the resale of goods in India. It may be noted that whereas all 
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other forms of restrictive practice becomes void only by an order of the Commis- 
sion after an enquiry^ resale price maintenance is statutorily declared void. 

Section 39 (2) provides that no supplier of goods — whether directly or 
through any person or association of persons acting on his behalf— shall notify to 
dealers or otherwise publish on or in relation to any goods a price stated or 
calculated to be understood as the miaimum price which may be charged on the 
resale of the goods in India. Thus, this provision forbids the trade association in 
any way aiding such a price. 

Section 39 (3) extends this prohibition of resale price maintenance as much 
to patended goods (including articles made by a patended process and articles 
made under any trade mark) as to other goods And notice of any term or 
condition which is void by virtue of Section 39 or which would be so void if 
included in a contract of sale or agreement relating to the sale of such articles shall 
be of no effect for the purpose of limiting the right of a dealer to dispose of that 
article without infringement of the patent or trade mark, as the case may be. But 
according to the proviso to this sub-section, the validity of any term of condition 
of a licence granted by the proprietor (or licensee or assignee) of a patent or trade 
mark, which regulates the price of any patented article, is not affected by Section 
39 even though such regulation of price seeks to fix a minimum price at which the 
patented article may be sold by the proprietor, licensee or assignee. 

Section 40 of the Act deals with the prohibition of other measures for 
maintaining resale price. Accordingly, sub-section (1) enjoins that no, supplier 
shall withhold supplies of any goods from any wholesaler or retailer seeking to 
obtain them for sale in India on either of the grounds that : (a) the wholesaler 
or retailer has sold in India at a price below resale price goods obtained from that 
supplier, or has supplied such goods to a third party who had done so ; (b) the whole- 
saler or retailer is likely, if the goods are supplied to him, to sell them in India at a 
price below that price or supply them to a third party who would be likely to do so. 
Thus, the supplier is prevented from withholding the sale of goods to such a dealer 
m order to pressurize him to follow the supplier - enforced resale price main- 
tenance. However, sub-section (2) permits such withholding of sale by the supplier, ^ 
if the buyer’s intention in purchasing the goods is to use them merely as loss leaders 
[i.e., selling goods (otherwise than in a genuine seasonal or clearance sale) not for 
making profits but just for attracting to the establishment customers who are 
likely to purchase other 'goods or otherwise for advertising his business]. 

Sub^Section (3) specifies certain cases in which a supplier shall be deemed 
to be withholding supplies from a dealer, e.g., (0 if he refuses or fails to supply 
those goods to the order of the dealer ; (//JTT he refuses to supply those goods to 
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the dealer except at prices, or oa terms or conditions as to credit, discount or other 
matters which are less favourable than those at or on which be normally supplies 
those goods to other dealers carrying on business in similar circumstances ; or (li/) 
if he treats a dealer, notwithstanding a contract with such dealer for the supply bf 
goods, in a manner less favourable than that in which he normally treats other 
dealers in respect of time or methods of delivery on other matters arising in the 
performance of the contract. 

A supplier shall not be deemed to be withholding supplies of goods, if, in 
addition to either of the grounds referred to in sub-section (1), he has any other 
ground which alone would entitle him to withhold such supplies. In other 
words, if the supplier has any other valid ground (than either of the aforesrid 
grounds) to withhold the supply to enforce resale price maintenance, he cannot be 
guilty of ‘^withholding the supply”. 

Section 41 of the Act empowers the Commission to grant exemption to any 
goods from the operation of Sections 39 and 40. It may be granted on a reference 
being made by the Registrar or by any other interested person. The exemption 
may be granted if the Commission is satisfied that m the absence of a minimum 
resale price system— (a) the quality of the goods or their variety would be substan- 
tially reduced to the detriment of the public as consumers or users ; or (b) the 
retail prices would, in general and m the long run, be increased to the deteriment of 
the public as such consumers or users ; or (c) the necessary services actually provi- 
ded with the sale of the goods by retail would ceases or be reduced substantially to 
the detriment of the public as consumers or users. 

INVESTIGATION, PENALTIES AND MISCELLANEOUS PROVISIONS 
Information and Inspectors 

Section 42 deals with the Registrar’s power to obtain information. If the 
Registrar reasonably believes that a person is a party to an agreement containing a 
restrictive trade practice and consequently it is registrable under the Act, he may 
serve notice upon such person at any time but not less than that of 30 days. The 
notice has to ask him to state whether he is a parly to any such agreement; if so, he 
has to furnish to the Registrar such particulars of the agreement as may be speci- 
fied m the requisition Such person or any other person who is also a party to the 
agreement can be required by the Registrar to furnish unto him further documents 
or information which are m his possession or control. 

Where a notice under Section 42 is required to be served on an association 
it may be served on the secretary, manager or other similar oifice of the associa- 
tion and the association itself will be treated as a party to the agreement to which 
the association is a party. 
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Whenever the aforesaid particulars as called for by the Registrar are not 
furnished, he shall apply to the Commission whereupon the Commission may : 
{a) order the person or association to furnish the particulars within the time speci- 
fied m the order ; or (b) authorise the Registrar to treat the particulars or informa- 
tion in any document already in his possession as the particulars relating to the 
agreement ; or (c) restrain the parties from acting on the agreement, it the Commis- 
sion is satisfied that the refusal to furnish the information is wilful. 


Section 43 empowers the Central Government to call, by a general or 
special order, upon any undertaking to furnish to the Govt, periodically or as and 
when required any information concerning the activities carried on by the under- 
taking, its connections with the other undertakings. Information may also be 
required as to the organisation, business, cost of production, conduct, trade prac- 
tice or management of the undertaking m order to enable the Government to carry 
out the purposes of the Act. 

Section 44 provides for the power to appoint Inspectors. If the Central 
Government is of the opinion that an undertaking has been indulging m a monopo- 
listic or restrictive trade practice or trying to acquire control over any dominant or 
inter-connected undertaking, then the Govt, may appoint one or more inspectors in 
order to make an investigation into the affairs of the undertaking The inspector 
thus appointed shall have the powers and privileges which are accorded to an 
inspector under Sections 240 and 240A of the Companies Act, 1956. 


Offences and Penalties (Section 45 to 53) 

OFFENCE 

(a) Contravention of Section 21 

(b) Contravention of Sections 22, 23, 
24 or 27. 


(c) Contravention of Section 25 


{d) (/) Failure to register an agree- 
ment containing restrictive 
trade practice 

(//) Failure to register an under- 
taking 


PENALTY 

Fme extending up to Rs. 1 
lakh. 

Fine extending up to Rs. 1 
lakh and Rs. 1000 for every 
day, after the first day, during 
which the contravention conti- 
nues. 

Fine up to Rs. 2,000 and 
Rs. 200 for every day, after 4 
the first day of default. 

Fine up to Rs. 5,000 and 
Rs. 500 for every day after 
the first day of default. 

Fme up to Rs. 1,000 and 
Rs. 50 for every day of 
default. 
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(e) (/) Furnishing of false particulars 
etc., supplies or destruction 
of any material document. 

(r7) Failure to furnish information 
u/ss 43 or 42. 

if) Failure to comply with orders 
u/ss 13, 31, 37 


(g) Violation of resale price mainte- 
nance agreements under sections 
39 and 40. 


Iznprisonement up to 6 months 
or fine up to Rs. 5,000 or both. 

Imprisonment up to 3 months 
or fine up to Rs. 2,000 or both 
and Rs. 100 for every day of 
default. 

Imprisonment up to 6 months 
or fine up to Rs. 5000 or both 
and up to Rs. 500 for every 
day of default. 

Imprisonment up to 3 months 
or fine up to Rs. 5,000. 


(/i) Wrongful disclosure of informa- 
tion contemplated by Section tO. 

Miscellaneous 


Fine up to Rs, 500 or impri- 
sonment up to 6 months or 
both. 


(/) Power to impose conditions : Under Section 54, the Central Govern- 
ment may, in granting ns approvals or exemptions under the Act, impose any 
conditions it likes and also modify any scheme of finance. Tn case these conditions 
are not fulfilled, it may rcscincd or withdraw the approval, sanction, permission, 
confirmation, recognition, direction, order or exemption made or granted by it. 


(2) Appeals : The orders of the Central Government as well as of the 
Commission are appealable. Appeal is to be made to the Supreme Court on any 
of the grounds specified in Section 100 of the Civil Procedure Code. The time for 
appeal is 60 days from the date of the order (Section 55). 

(3) Jurisdiction as (o offences (Sections 56 to 58) : The offences under the 
Act can be tried only by a Presidency or first class Magistrate. A court can take 
cogn’zancc of any offence punishable under the Act only on a report in writing of 
the facts constituting such offence made by a person who is a public servants as 
defined in Section 21 of the Indian Penal Code. The Presidency Magistrate or the 
first class Magistrate is empowered to impose heavy fines under Sections 45 and 46 
of this Act, inspite of the fact that Section 32 of the Code of Criminal Procedure 
limits their normal power to the imposition of fines up to Rs. 1,000 only. 

(4) Protection regarding statements made to the Commission : Section 59 

ensures any one giving evidence before the Commission that a statement 
m^de by him shall not be used against him in any civil or criminal proccedidgs. 
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But if the statement is false, he can be prosecuted for giving false evidence. 
The protection is available if the following two conditions arc fulfilled, 
namely, (i) the statement is made in answer to a question put to him by the Com* 
mission ; and (ii) it is relevant to the subject-matter of the enquiry. 

(5) Restriction on disclosure of information : Section 60 ensures an under* 
taking or company that any information collected from them by the Commission 
shall not be disclosed to others except for the purposes of this Act without the pre- 
vious permission in writing of the owner. Therefore, no one should labour under 
any misapprehension that information obtained in respect of an undertaking 
will be made available to its business rivals and others except with the consent of 
the owner of the undertaking. But such disclosure of information is permissible 
only in connection with the legal proceedings pursuant to the Act or m connection 
with any criminal proceedings taken in pursuance of the Act or otherwise. 

(6) Power to require report: Under Section 61, the Central Government 
may, at any time, require the Commission to submit to it a report on the 
general effect on the public interest of such trade practices as, in the opinion of the 
Govt., eiiher constitute or contribute to monopolistic or restrictive trade practices or 
concentration of economic power to the common detriment. 

Under Section 62, the report of the Commission relating to the execution of 
the provisions of this Act and an annual report have to be laid by the Central 
Government before both Houses of Parliament. 

By virtue of Section 63, every member of the Commission, the Director and 
the Registrar, and every member of the staff of the Commission, and of the 
Director and the Registrar shall be deemed to be public servants within the mean- 
ing of Section 21 of the fndtan Penal Code Section 64 lends protection to all 
these persons in respect of any action taken by them in good faith under this Act. 
No suit will be maintainable against the Central Government or its oflScers or 
employees for any damage caused by anything done in pursuance of the Act. 

(7) Inspection of Register : The register maintained by the Registrar, 
other than the special section, is open to public inspection. The hours of, and the 
fees for, inspection can be prescribed by the Central Government ; but the fees 
must not exceed Rs. 25. The special section of the register being confidential 
in character, it shall not be open to public inspection. A demand may be made for 
extracts from the register on payment of the prescribed fee, which must not exceed 
Re. I/- for 100 words. Eitcerpts from such register as certified by the Registrar 
diali be admissible in evidence in legal proceedings (Section 65). 

You will have observed that the M.R T.P. Act deals with : 

A. Notice or Application to the Centred Govt, by undertakings to whom Part 
A of Chapter lU applies : (i) Certain undertakings are required to be registered 
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with the Central Government. Such undertakings arc those contained in Section 20 
discussed earlier. The provisions of Sections 26, 21, 22, 23 (2), 23 (4) & 25. The 
provisions are as under : 

Section 26 {Registration of undertaking). Read the provisions discussed 
hereinbefore and note that : (a) the application for registration has to be in Form 
VI ; (6) if the provisions of Part A of Chapter III shall ever cease to apply subse- 
quent to the registration, the undertaking is at liberty to make an application for 
deregistration ; (r) The term 'undertaking’ means [vide Section 2 (v)] an undertak- 
ing which is engaged in the production, supply, distribution or control of goods of 
any description of service of any kind. If the business undertaking of the company 
is nationalised, the company ceases to be an undertaking within the meaning of the 
Act ; {d) one of the criteria for registration is the value of assets, which, in relation 
to an undertaking, means the value of its assets as shown in its books of account 
after making provision for depreciation or for renewals or diminition value. The 
determination of value is contioversial. But the Central Govt, takes value ass hown 
on the assets-side of the balance sheet of a company (exclusive of accumulated 
losses and miscellaneous expenditure not written off) as the value of assets of ihat 
company. Such figure may include investments in or loans to inter-connected 
undertakings. 

Section 21 {Substantial Expansion) : In this context, note that : (a) Substan- 
tial expansion occurs : (i) if there is an increase m ^alue of assets by 25% or more m 
the case of an undertaking or othei than a dominant undertaking ; or (//) if there is 
an met ease in the production, supply or distribution of goods or the provision of 
services by 25% or more in the case of all undertakings registered under Part III. 
{b) The aforesaid increase should be the result of increase in activities : (i) by the 
issue of fresh capital ; or (//) by the installation of new machinery or other equip- 
ment ; or {ill) in any other manner (This phrase falls within the compass of EJusdem 
Generis rule), (c) It is open to the Central Government to refer the proposal for 
substantial expansion to the MRTP Commission for enquiry before passing order 
thereon. ( J) Once the Central Govt, approves the expansion, the compnny cannot 
modify the scheme or the relative scheme of finance without the Govt.’s previous 
approval, (e) Restrictions are inapplicable to any industrial under taking (which is not 
a dominant undertaking) to which Section 13 of the Industries (Development and 
Regulation) Act applies, m so far as the expansion relates to prodnetion of the same 
or similar type of goods. (/) The categories of goods must be ascertained with 
reference to MRTP (Classification of Goods) Rules, 1971 (Annexure I). 

Section 22 {New Undertaking) : Note that : (o) Previous permission of the 
Central Government is necessary, {b) The application should be in Form II and set 
out the following information, namely, inter- connection (after establishment) 
with other undertakings ; scheme of finance ; and such other information as may be 
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prescribed, (c) Modiflcation in any scheme of finance on the strength of which the 
Central Govt.» approved the establishment of a new undertaking is permissible only 
With the previous ayproval of the Govt. 

Section 23 {Merger or Amalgamation) : Note that : (o) The following schemes 
cannot be sanctioned by any Court or be recognised for any purpose or be given 
effect to, unless the schemes have been approved by the Central Government, v/z., 
(/) the scheme of merger or amalgamation of an undertaking registered/rcgistrable 
under the Act with any other undertaking ; (ii) the scheme of merger or amalga- 
mation of 2 or more undertakings which have the effect of biinging into existence 
an undertaking registrable under the Act. (6) The application shall be in Form HI. 
(c) Scheme of merger or amalgamation of such inter-connected under-takings as are 
not dominant undertakings and produce the same goods (within the meaning of the 
MRTP (Classification of Goods) Rules, 1971) needs no approval. If the scheme 
has been effected in contravention of the Act, the Central Govt, may direct the 
undertaking concerned; (/) to cease and desist from such contravention ; (h) to 
divest itself of the stock or other share capital or assets so acquired ; and (ih) to 
carry out any other direction of the Govt. 

Section 23 {Acquisition of other undertaking) ; (a) It is necessary to obtain 
Central Government’s approval if an undertaking registered/repistrable under the 
Act proposes to acquire by purchase, take-over or otherwise the whole or part of 
an undertaking which will or may result either in the creation of an undertaking 
registrable under the Act or in the undertaking becoming inter-connected with an 
undertaking registrable under this Act. {b) Form IV prescribed. The application 
should contain information in respect of . (/) inter-connection with other undertak- 
ings ; {ii) scheme of finance regarding the proposed acquisition ; and {Hi) such 
other particulars as may be prescribed, (c) After the approval of the proposal, 
neither it nor the relative scheme of finance can be modified except with previous 
approval of the Central Govt, {d) Restrictions do not apply to any acquisition 
where both undertakings are not dominant and produce the same goods (with the 
meaning of the MRTP (Classification of Goods) Rules, 1971) ; the exemption is not, 
however, applicable, if, as a result of the acquisition, an undertaking comes into 
existence, to which Section 20 (o) or {b) would apply, {e) The consequences of 
contravention of the Act are the same as mentioned in the preceding paragraph. 

Section 25 {Appointment of Directors) : Read the Section discussed earlier 
md note : {a) That prior approval of the Central Govt, is required for appoint- 
neat of a person as director of any undertaking if he is a director of more than 
inter-connected undertaking registered/registrable, {b) Though the non-obtain- 
aent of the approval renders the appointment void, nevertheless any act done by 
the director is not invalid merely by reason of the void appointment, 
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Authority to whom notice u/s 21 and \applications under other Sections of 
Chapter III to be submitted : Dept, of Comp. Affairs, Ministry of Law, Justice and 
Company Affairs, Shastri Bhavan, Dr. Rajendra Prasad Rd., New Delhi-1. 

Time limit {Section 30), (u) The Govt. (Dept, of Comp. Affairs) has the 
option, in case of necessity, to refer the matter to the MRTP Commission for 
enquiry before giving a decision, {b) Such reference has to be made within 60 days 
from the date of receipt of the Notice or Application and the Commission to report 
thereon within 90 days from the date of reference, (c) Govt, has to dispose of the 
matter within 90 days from the date of the receipt of the Notice or Application, 
where no reference is made to the Commission for enquiry, {d) Further particulars 
being called for by the Govt., the prescribed period has to be computed from the 
date of furnishing such particulars, {e) Period for taking decision"by the Govt, 
or Commission is extendable for special reasons recorded by it in writing. 

Consideration for Application {Section 29) {a) Any person thought to be 

interested m the matter under the Govt.’s consideration has to be given a reason- 
able opportunity of being heard ; Commission, in case of reference, also to give 
opportunity to the person interested tn the matter to present his view in the 
matter. 

Guiding Principles (Section 28) : The Central Govt., in exercising its power 
under Chapter III, has to take into account all matters which appear in the parti- 
cular circumstances to be relevant. Among other things, regard shall be had to the 
need consistently with the general economic position of the country : (/) to achieve • 
the production, supply, distribution, by most efficient and economic means, of the 
goods of such types and qualities in such volume and at such prices as will best 
meet the requirements of the defence of India, and internal and international 
markets ; (//) to have the trade organised in such a way that its efficiency is 
progressively increased ; (lYi) to ensure the best use and distribution of men, 
materials and industrial capacity in India ; (/V) to effect technical and technological 
improvements in trade and expansion of existing markets and the opening of new 
markets ; (v) to encourage new enterprises as a countervailing force to the 
concentration of economic power to the common detriment ; (vz) to regulate the 
control of the material resources of the community to subserve the common good ; 
and (vii) to reduce the disparities in relation to areas which have remained distin- 
ctly backward. 

I 

)i B. Registration of Agreements relating to Restrictive Trade Practices 

1. Registrable Agreements (Section 33). Any agreement falling within one 
or more of the categories specified m the Section needs registration with the Regist* 
rar of Restrictive Trade Agreements. AH these categories have already been men- 
tioned at pages 21-22 of this Study Paper. 

2. Exemption from Registration. The following agreements are exempt 

from registration, (0 any agreement expressly authorised by or under any law 
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for the time being in force ; (ii) any agreement having the approval of the 
Central Government ; and (///) any agreement to which the Government is a 
party. 

3. Restrictive Trade Practice [S. 2(0)]. Read the discussion of this topic 
from pages 21— 22 of this Study Paper and note that Trade Practice means any 
practice relating to the carrying on of any trade and includes (/) anything done by 
any person which controls or affects the price charged by, or the method of 
trading of, any trader or any class of traders, (ii) a single or isolated action of 
any person in relation to any trade. 

4 . Registration of Agreements (Section 35). Read the discussion of the 
Section from page 22 of this Study Paper. Accordingly, all the 11 agreements 
mentioned at pages 21-22 (supra) have become registrable with effect from Dec. 1, 
1970. 

5. Time-limit. All agreements in force as on Dec. 1, 1970 should have been 
registered within 60 days therefrom. An agreement made after the said date needs 
be registered within 60 days from the making thereof. 

6. Form. None prescribed. However, the following particulars in respect 
of every agreement have to be furnished to the Registrar, viz., (i) the names of the 
persons who are parties to the agreement and (ii) the whole of the terms of the 
agreement. 4 copies of the agreement needing registration may be sent along with 
a covering letter. The copies should be duly verified as true copies. If the agree- 
ment is not in writing then a memorandum in writing should be preferred and filed, 
signed by the person by whom the particulars are furnished. The company should 
also furnish a certificate in Form VIII signed by the person. 

7. Applicant. Any party to the agreement or his duly authorised agent 
may file it. Thereupon, the provisions relating to registration are deemed to have 
been complied with by all persons concerned. 

8. Parties to the Agreement. Note : (/) It is not essential that both the 
parties should be carrying on business in India. Suffice it would, (a) if the 
agreement relates to production, supply, distribution or control of goods or the 
performance of services in India, and (b) if any party to the agreement carries on 
business in India, (ii) In respect of an agreement entered into by a trade associa- 
tion, all persons who are members of the association are deemed to be parties to 
the agreement. (///) A trade association itself is considered as a party to an ^ 
agreement and the agreement for the constitution of the association is registrable in ^ 
cases where the association gives to the members specific recommendations express 
or implied. 

9. Place of filing. The Registrar of Restrictive Trade Agreements, Depart- 
ment dt Company ^Affairs, Tfavancore House, Kasturba Gandhi Marg, 
New Delhi. 

10. Fee. No filing fee. 

11. Variation of Determination. Any variation or change in the Agreement 
already submitted for registration must be notified to the Registrar within ONE 
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month from the date of such change. If any agreement is determined otherwise 
than by efflux of time, particulars of determination are required to be filed within 
ONE month from the date of determination. 

12. Exemption, Any party to the Agreement may apply for exemption 
from registration of the Agreement or any part thereof on the ground that the 
agreement or part thereof has no substantial economic significance, 

13. Retiister {Section 36), Already discussed at page 23 of this Study 
"Paper. The Register -other than the Special Section — may be inspected by the 

person upon payment of a fee of Rs. 10. 

14. Penalty for failure to register Agreements without reasonable cause. 

Fine extending to Rs. 5,000/- ; in case of continuing offence, a further fine up 
to Rs. 500/- for every day after the first during which the failure continues. 

M.R.T.P. RULES 

Section 67 of the M R.T.P. Act empowers the Central Government to make 
rules (by notification in the Official Gazette) to carry out the purposes of this Act. 

In exercise of this power, the Central Government which had made rules under the 
name and style of Monopolies and Restrictive Trade Practice Rules, 1970 further 
amended them under the style of MRTP (Amendment) Rules, 1976. These rules 
arc briefly summarised below. 

Rule 2 (0 : The word “form” mentioned in these rules means a form specified in 
the Schedule to these rules. 

N-B For any such Form, students should refer to Sengupta on the 
Monopolies and Trade Practices Act of 1980 Edition-Published by 
Eastern Law House (P) Ltd., 54 Ganesh Chunder Avenue Calcutta- 
700013. 

(//) Where the undertaking is owned by a body corporate, “Principal officer” 
in relation to an undertaking means (/) the managing director of the* 
body corporate or (/i) any other director, manager or secretary of 
the body corporate, who has been authorised by the Board of 
Directors of such body corporate by means of a resolution in that 
behalf. It may, therefore, be remembered that a company secretary 
^ must be thoroughly conversant with the M.R.T.P. Act and the rules 

framed thereunder for discharge of his statutory duties. 

Specimen Resolution regarding Principal Officer 

“Resolved that any one of the directors or the secretary for the time being 
of the Company be and is hereby authorised to sign on behalf of the Company 
all letters, forms, applications and other documents prescribed or required to be 
submitted to the Central Government and/or to the M.R.T.P. Commission under 
the M.R.T.P. Act, 1969 and the Rules prescribed thereunder’.’ (Board resolution) .. , 
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Where the undertaking is owned by a firrn^ principal officer means any partner 
thereof and where it is owned or controlled by an individual or association of 
individuals or persons, principal officer means any individual who is in charge of the 
management of such undertaking. 

Kule 3 : Notice or application to the Central Government under the Act has 
to be sent to the Department of Company Affairs of the Government, along with 
11 copies thereof. But in respect of applications made under Sections 25 and 26 of 
the Act, these arc to be accompanied by one copy and 4 copies thereof respectively. 

Rule 4 : Repeated. 

Rule 4 A \ {\) Before giving a notice under sub-section (I) of section 21 or 
making an application under sub section (2) of section 22, or sub-section (2), or sub- 
section (4) ofisection 23, there shall be published, by or on behalf of the undertaking, 
person or authority giving the notice or making the application, a general notice to 
the members of the public in Form I- A, Form II-A, Form III-A or Form IV-A, as 
the case may be in the manner specified in sub-rule (3). (2) The Central Govern- 
ment may, if it is satisfied that any person interested in the matter was prevented 
by sufficient cause from making a representation to the Central Government 
within the period of fourteen days specified in a general notice published under 
sub-rule (1), permit such person to make such representation within a further 
period not exceeding fourteen days. (3) Every publication of a general notice 
referred to in sub-rule (1) shall be made — (i) at least once in a journal relating 
to trade in India ; (ii) at least once in an English daily newspaper circulating m 
the whole or substantially the whole of India ; (iii) at least once m a newspaper 
published in the language of the region in which— (a) the principal office 
of the undertaking, or if the uidertaking is a company, the registered office 
of the company, is situate ; or (b) the person or authority giving the notice 
or making the application is resident or carries on business or personnally 
works for gain and (iv) at least once in a newspaper published in the. 
language of the region in which — (a) the substantial expansion is proposed ; or 
(b) the new undertaking is proposed to be established ; or (c) the new undertak- 
ing coming into existence as a result of merger, amalgmation or acquisition, is 
proposed to be established, if such region is different from the region specified 
in clause (lii). (4) A copy of every publication under sub-rule (3) together with 
a certificate as to the date of publication thereof shall be attached to the notice o:'^ 
application, as the case may be. 

Contents of General Notice : (a) To indicate the substance of the Notice 
or the Application, as the case may be. (6) To state that any person interested 
should (if he so pleases) intimate to the Govt, (i) his views on the proposal (if any) 
aod (ii) the nature of his interest therein. 

Publication of General Notice. To be published once in : {a) a journal 
relating to trade in India, e.g., Indian Trade Journal, Commerce, Indian Fmance, 
Capital etc., (b) an English Daily circulating in the whole or substantially the 
whole of India, a.g. Statesman, Times of India, Hindu, Indian Express, etc. 
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Submission of copies of Notice : Copies of notices published as aforesaid 
should be attached to notice under Section 21 or applications under other secticms 
along with the certificates (as to the date of publication) of the person (s) making 
such publication. 

Rule 5 : Notice under Section 21 shall be in Form 1 and be accompanied 
by a treasury challan or a receipt from the bank evidencing the payment of a fee 
of Rs. 200/-. The Department of Company Affairs, on receipt of the said 
notice, must record therein the date of its receipt and communicate forthwith such 
date to the undertaking. Before referring the notice to the Commission or before 
' passing any order thereon, the Central Govt, may require the undertaking to furnish 
additional information within a period to be specified by the Govt. The Central 
Govt., may, however, (by general or special order) specify any other form of notice 
than Form L The specification of the form other than Form I can be made if it is 
thought to be necessary or expedient so to do in the interests of the defence of 
India, security of the State or in the public interest. 

Rule 6 : As regards application under Section 22(2) (regarding New 
Undertaking) of the Act, all the provisions of Rule 5 shall apply, except that the 
application has to be in Form II. 

Rule 7 : In respect of an application under Section 23 (regarding Amalga- 
mation or Merger and Acquisition) of the Act, all the provisions of Rule 5 shall 
apply, except that the application has to be in Form III. 

Exemption : Govt.’s approval is not necessary to a scheme of Merger or 
Amalgamation if the undertakings ; (0 are interconnected, (n) are not dominant 
undertakings and (in) produce the same goods [Section 23(3). The term ‘‘goods’* 
having the same meaning as imputed to it by the M.R.T.P. (Classification of 
Goods) Rules, 1971.] 

The Application for Acquisition of undertakings under Section 23(4) has to 
be in form IV. Once such proposal has been approved by the Central Government, 
the proposal on the relative Scheme of Finance is unmodifiable except with the 
previous permission of the Govt. [Section 23(5)]. 

Rule 8 : An application under Section 25 (regarding Appointment as a 
Director) of the Act shall be in Form V. Also it mnst be accompanied by a treasury 
^ challan or a receipt from the bank evidencing the payment of a fee of Rs. 50/-. 

Rule 9 ; Every application for registration made under Section 26(1) 
(regarding Registration of Undertakings) of the Act shall be in Form VI and 
accompanied by a treasury challan or a receipt from the bank evidencing the 
payment of a fee of Rs. 150/-. On the receipt of the application, the Department 
of Company Affairs shall note thereon the date of its receipt and forthwith 
communicate such date to the undertakings. The certificate of registration to be 
issued under Section 26(2) shall be in Form VII. In case of loss, destruction or 
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mutilation of this registration cerificate, a duplicate may be granted on payment of 
a fee of Rs. 25/-. 

Rule 10 : Fees payable under the Act or any rule or regulation made 
thereunder have to be paid into the Public Account of India at any Govt. Treasury 
or into the Reserve Bank of India or any office of the State Bank or any subsidiary 
thereof acting as the agent of the Reserve Bank for credit under head *M04 — Other 
General Economic Services — Fees Realised under MRTP Act. 1969— (z) Fees 
Realised by the M.R.T.P. Commission and by the Registrar of Restrictive Trade 
Agreements (iz) Application fees realised by the Central Government under the 
M.R.T.P. Act, 1969.” 

Rule fl: A person desirous of inspecting the register (other than the special 
section thereof) has to apply to the Registrar together with the treasury challan or 
a receipt from the bank evidencing the payment of a fee of Rs. 10/-. The inspection 
may be allowed at any time between 10.30 a.m. and 4 p.m. on any day other than 
Sundays and public holidays and second Saturdays of each month. The inspection 
may be allowed either in the presence of the Registrar or his authorised deputee. 
Though extracts of any particulars cannot be taken, yet any points from the parti- 
culars can be allowed to be taken note of. For a certified copy of, or an extract 
from the particulars entered in the register (other than the special section thereof), 
person shall apply to the Registrar together with a fee of Re. 1/- for every 100 
words. 


Rule 12 : It deals with the procedure to be followed in furnishing particulars 
of agreement registrable under Chapter V of the Act. 

Firstly, the following things have to be delivered or sent to the Registrar 
within the period specified m Section 35(2) of the Act. These are : {a) 4 copies of 
each document mentioned in relation to the agreement, referred to in the third pro- 
cedure below, one such copy being signed or identified by the signature of the 
person furnishing it ; (A) along therewith, a certificate in Form VIII signed by the 
person furnishing such copies. It is to be certified that there are comprised in ^ 
those copies the whole of the terms of that agreement and the names of the persons 
who are parties to it (including in the case of an agreement made by a trade asso- 
ciation, all persons who are members of the association or are represented thereon 
by such members). 

Secondly, there may be a case where any person is a party to numerous^ . 
agreements and these agreements, except for the identity of another party thereto or 
the date thereof or both, arc in the same form. In such a case, he may, instead of 
complying with the procedure mentioned in the preceding paragraph, he may 
deliver to the Registrtr : (n) 4 copies of each document (specified in the third pro- 
cedme mentioned in the immediately succeeding paragraph), setting out the whole 
of terms common to an agreements. One copy of each such document has to 
be or identified by the signature of the person furnishing it ; (b) along 



therewith 4 copies of lists indicating, respectively, the name and address of each 
person who is a party to all those agreements and names of the persons each of 
whom is a party to one of them ; and (c) a certificate in Form VIII signed by the 
person furnishing those copies and certifying that there are comprised in those 
copies the whole of the terms of those agreements and the names of all the persons 
who are parties to them at the date of the certificate (including, m the case of an 
agreement to be made by a trade association, all persons who are members of the 
association or are represented thereon by such members). 

Thirdly, (/) in so far as the terms of any agreement are comprised in one or 
more instruments in writing, each of those instruments (including, in relation to an 
agreement in which a term is implied by virtue of Explanation II of Section 35, any 
specific recommendation to which such term applied) is a document of which copies 
arc required to be delivered or sent to the Registrar. If any of these instruments 
has been varied by some other instrument, the variation must be indicated and 
incorporated in the instrument concerned, (li) In so far as any such variation 
or determination effected by any perspns who are parties to it (including, in the 
case of agreement made by a trade association, all persons who are members of 
the association, or are represented thereon by such members) are not comprised m 
one or more instruments in writing, a memorandum in writing has to be sent or 
delivered to the Registrar, if such a memorandum is a document of which copies 
are required to be sent to him. This memorandum should set out the whole of the 
terms and names of all those persons. 

Rule 13 : The Registrar has to enter the particulars of agreements (which 
are subject to registration under Chapter V) and the substance of each order made 
by the Commission under Section 37 in the register maintained in accordance with 
Form IX, 

Rule 14 : Anything deliverable to the Registrar under these rules has to be 
addressed to the Registrar of Trade Agreements, New Delhi, 

Rule 15 : The register of agreements shall be maintained at the Central 
Office of the Commission and at such other places as is determined by the Central 
Government. 

The Monopolies and Restrictive Trade Practices Commission (Conditions of 
Service of Chairman and Members) Rules, 1970. 

In exercise of the powers conferred by Section 27 of the M.R.T.P. Act, 1969, 
the Central Government has framed rules under the name and style as indicated 
above. These are summarised below. 

Rule 2 : (a) “Act” means the M.R.T.P. Act, 1969. 

(b) “Chairman” means the Chairman of the Commission. 

(c) “Commission*' means the M.R.T.P. Commission established 
under Section 5 of the Act. 
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{d) *^Forin” means a form specified in Schedule to these rules* 

[MA ; For the Forms and the Schedulei the students should refer to 
Sengupta's Book mentioned earlier.] 

(e) “Judge” includes the Chief Justice, an acting Chief Justice, an 
Additional Judge and an acting Judge. 

(/) “Member” means a member of the Commission. 

Rule 3 : A retired judge of the Supreme Court or of a High Court 
appointed as the Chairman or member shall be paid such salary which, together 
with his pension and pension equivalent of any other form of retirement berefits, 
docs not exceed the last pay drawn by him before retirement. He shall be entitled 
to such allowances and other benefits as are admissible to a serving judge of the 
Supreme Court, as the case may be. 

Where the Chairman or member retires from service as a judge of the 
Supreme Court or of a High Court during the term of his office of such Chairman 
or member, he shall be paid for the period he serves as the Chairman or member 
after retirement, such salary as indicated in the preceding paragraph. 

If the Chairman is not a serving or a retired judge as aforesaid, then his 
salary shall be Rs. 3,500 per month; also he shall be entitled to draw such allo- 
wances as are admissible to a Govt, officer of the first grade. 

Rule 4 : A member who is neither a serving or a retired judge (as aforesaid) 
shall get a salary of Rs. 3,000 per mensem plus the allowances admissible to a 
Govt, officer of the first grade. ^ 

Rule 5 : If the Chairman or a member is a serving or retired judge (as 
aforesaid), he shall get the travelling allowance under the Supreme Court Judges 
(Travelling Allowance) Rules, 1959, or as the case may be, the High Court Judges 
(Travelling Allowance) Rules, 1956, in respect of journeys undertaken by him in 
connection with the Commission’s work, at such rates as arc admissible to a 
judge of the Supreme Court or the High Court ; otherwise he shall get the 
same travelling allowances as are admissible to a Govt, officer of the first grade. 

Rule 6 : The Chairman or member who is not a serving judge shall be 
eligible to such leave as is admissible to a Govt, officer under the Revised Leave 
Rules, 1933. But where a Govt, officer to whom the Revised Leave Rules, 1933 
are not applicable is appointed as a member, he shall be eligible for the grant of 
leave under the rules applicable to him before such appointment. 

Rule 7 ; A Chairman, before assuming office, has to take an oath of office 
and eX aeorecy in Forms I and II respectively before the President of India, whereas 
a member has to take the same oath in tbe-same forms but before the Chairman. 



Monopolies snd SestrictiTe Trade Practices (Information) Roles, 1971. 

In exercise of the powers conferred by Section 67 of the M.R.T.P. Act, 1969, 
read with Section 43 thereof, the Central Govt., has made the rules described as 
above. These rules are only two in number. The first rule deals with short title 
(mentioned above) and commencement (16.4.71). The remaining rule deals with 
information to be furnished to the Central Government. An undertaking may be 
called upon by a general or special order under Section 43 of the M.R.T.P. Act to 
furnish to the Central Government information concerning activities carried on by 
it, the connection between it and any other undertaking or any other information 
relating to its organisation, business, cost of production, conduct, trade practice or 
management. If the undertaking is so called upon, it shall furnish, as and when 
required, the mformation called for, annually or within such time as may be speci- 
fied by the Government in the order. 

If any such undertaking is called upon to furnish to the Central Government 
information with regard to all or any of the following matters, namely— (i) its 
organisation, (li) business, (lii) cost of production, (iv) conduct, (v) trade practice 
or management, such information will be published in the form specified in the 
Schedule to these rules or in such part thereof as may be appropriate in relation to 
the information called for by the Government. 

N,B , : For the Schedule^ students should refer to Sengupta^s Book mentioned 
earlier. 

Monopolies and Restrictive Trade Practices (Classification of Goods) Rules, 1971. 

In exercise of the powers conferred by Section 67 of the M.R.T.P, Act, the 
Central Government has made the rules described above. These rules are also 
only two in number. The first one pertains to the short title (mentioned above) 
and commencement (26.6.1971). 

Under the second rule, for the purposes of Chapter III of the MRTF Act, 
goods shall be classified in the manner specified in the Schedule to these rules (For 
the Schedule, students should refer to Sengupta’s Book mentioned earlier.) 

For making the aforesaid classification : (i) goods falling within a group 
specified in the schedule, but not falling within any sub-group or items, shall be 
classified as goods of one description ; (u) where any goods falling within a group, 
) also fall within a sub-group, goods falling within that sub-group shall be classified 
as goods of one description; (iii) where goods falling within any sub-group, also 
fall within any item specified under that sub-group, goods falling within that item 
shall be classified as goods of one description. 

Monopolies. Restrictive Trade Practices Commission Regulation, 1974. 

In exercise of the powers conferred on the MRTP Commission by Sections 
18 and 64 of the MRTP Act, it has made the regulations as described above. 
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These ate oatlioed hereunder. But the students are advised, for detailed dkeussicm, 
to refer to Appendix V of Seogupta Book (supra). 

(1) Deanitions: (a) « Act” means M RTF Act. 1969. (b) ** Applicant” 
means the Registrar, and in the case of applications under Section 41 of the Act, 
includes *any other person interested* {i e., including manufacturers, suppliers, 
wholesalers, retailers and associations of trade consumers and employees in the 
distribution trade having a membership of at least 25 persons). 

(2) Inspection of certified copies of the documents^ papers etc. For the pur- 
pose, a party to any proceeding has to apply to the Secretary. Thereupon, subject 
to Sections 17, 18 and 60, he may be allowed to inspect them or get copies thereof 
on payment of prescribed fees and changes. Such inspection or obtaining of copies 
may be granted by the Commission even to one who is not a party to the proceed- 
ings. This is allowed only in the presence of an officer. The said copies are to be 
certified as true copies by the Secretary, Deputy Secretary, Administrative Officer 
or any other authorised officer. Copying charges are @ Re. 1 for a folio of 200 
words or part thereof if no typing is involved ; otherwise ^ Re. 1 per folio of 
100 words/figures. 

(3) Reports of the Commission : These are to be signed by the members 
of the Commission, or as the case may be, the Bench. The majority view prevails. 
The dissentient member may record his reason separately. Every report to the 
Central Government shall be sent to it under the Signature of the Secretary, 

(4) Service of notice or other documents : It may be carried out through 
registered post addressed to the party or his authorised agent either at a given 
address (if any) or at the place of bis residence or business or work for gain. Every 
notice or other document required to be filed with the Secretary has to be sent to 
him by registered post at the Commission’s Office. A purported acknowledgment 
by the party or the refusal to take delivery endorsed by a postal employee will be 
regarded by the Commission as the proof of service. In the case of a trade 
association, service may be done to the secretary; manager or the officer of the 
association. Notice or other documents to be served on the Central Government 
or the State Governments shall be addressed to the Secretary of the appropriate 
Ministry or department in the manner stated above. 

/ 

Duties and functions of the Director of Investigation : 

(1) Investigation and report : On being compulsorily directed by the Com- 
mission under Section I0(a)(i), the Director of Investigation (D.I.) has to enquire 
into the complaint and report thereOn. If the Commission orders a preliminary 
investigation which it may under Section 10(a) and (b), the D.I. has to carry it out, 
conq^lMe it and submit a report in 5 copies within the time the Commission may 
fix. Bttt the time so fixed may be ex tend ed by it from time to time at the D.I.*s 
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request. The DI’s reports and any other material or evidence, being confidential 
in nature, cannot be disclosed by him to any party ; but once these arc brought on 
record at any stage of the enquiry at the Commission’s discretion, it may make the 
disclosure to the parties concerned so as to afford them an opportunity to rebut the 
material so brought on record. However, on such rebuttal, the D.L has the right 
of reply, 

(2) Action on the report of the DJ, : Such action obviously lies with the 
Commission. The action may be ; (a) To drop the proceedings, if there be no prma 
facie case for holding an enquiry. But before taking this decision, the complainant or 
the authority making the reference or application must be heard ; (b) To direct the 
D.I. to make such further enquiry as it thinks necessary and submit a further 
report ; (c) To order for an enquiry to be Jheld, into a restrictive trade practice, if 
thought necessary on consideration of the D.l.’s report or further report or both. 
Such enquiry will be in accordance with the procedure 'ptcsciibcd iix Chapter IX of 
these Regulations relating to proceedings under Section 37 of the Act. 

Duties and functions of the Registrar of Restrictive Trade Agreements : 

(1) The Registrar shall : (a) maintain a register for the purpose in the 
prescribed form ; (b) enter therein the details of all agreements requiring registra- 
tion under Section 33 ; (c) maintain a special section of the register under Section 
36(2) of the Act ; (d) maintain an alphabetical index of the names of all the 
parties to all the agreements, excepting those meant ’,for record in the special section 
of the register, according to the goods or services covered by them according to the 
National Industrial Classification. 

(2) On an application being made under Section 36(3) of the Act, the Regis- 
trar has to submit the application with 3 additional copies thereof and obtain orders 
from the Commission except in a case, where the disposes of it in conformity with 
the general directions issued by the Commission. In this excepted case, however, 
he has to give the applicant an {opportunity to represent his case. The Registrar 
can, if he thinks necessary, apply to the Commission seeking its special directions, 
this application must contain information and be accompanied by certain documents 
and papers. 

Enquiries and Investigations by Ojficers of the Commission : 

Without prejudice to what has been stated earlier under the head “Duties 
and function of the D.I.”, the Commission may ask the D.I. or any one or more of 
its oflScers to study and investigate, and report or furnish information on any trade 
^ practices— monopolistic or restrictive. The reports or information thus furnished, 
being confidential in character, cannot be disclosed by any one of them to any 
party. 

Procedure for reference under Chapters III and IV of the Ac^ by the Govern^ 

ment, 

(1) On the receipt of a reference from the Central Government under Sec- 
tions 21, 22, 23 , 27 and 31, the Commission may publish short particulars thereof 
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in newspapers and periodicals of the Commission's choice, inviting comments 
regarding the proposal within the time mentioned in the notification. The comments 
must be in quadruplicate and the commentator shall state whether he would like to 
participate in the public hearing before the Commission. 

(2) In the case of a reference under Section 27, the Commission shall, after 
requisite investigation, formulate its tentative opinion a copy of which has there- 
after to be sent to the concerned undertaking(s) together with a copy of the 
reference. Thereupon, within the time fixed by the Commission, the concerned 
undertak}sg(s) may file a statement of its objections to and/or suggestions about 
the tentative opinion. 

(3) In the case of a reference under Section 31, the Commission must 
furnish to the concerned undertakings the substance of the reference and permit 
such undertakings to submit their written statement in quadruplicate within 14 days 
of the receipt of the notice. 

(4) The Commissioner may : (a) address letters to the applicant, concerned 
Government departments and parties calling for particulars and information (replies 
thereto to be sent in quadruplicate ) ; (b) call them for discussions considered neces- 
sary for the enquiry ; (c) visit personally, or through a deputee, their places and 
hold discussion with their representatives, if considered useful for the enquiry. 

(5) The applicant, concerned undertaking, the sender of comments express- 
ing the desire to participate in the abovenientioned public examination and any 
other persons determined by the Commission must be intimated about the date of 
the public hearing at least 21 days before such date. And the sender of comments 
as aforesaid must file with the Commission at least 10 days before the date of 
public hearing a statement containing the submissions. 

(6) In respect of these enquiries, the Central Government has the right to 
be represented. 


Minimum Re-sale Price Maintenance 
(Exemption) Applications 

(1) The Registrar or any other interested person wishing to make a refe- 
rence to the Commission under Section 41 for exemption from the operation of 
Sections 39 and 40 must make an application in writing clearly stating the matters 
mentioned in regulation 39 of the MRTP Commission Regulations, 1974. This 
application has to be supported by evidence regarding facts mentioned therein and 
verified in the manner prescribed in regulation 57 (Chapter IX) of these Regulations, 
/.e., in the manner prescribed by the Code of Civil Procedure in respect of pleadings. 
A joint ap{^cation is permissible if one or more persons deal with similar class of 
goods for which exemption is sought. A common application can be made for a 
numbortsf classes of goods appearing to be closely related; but if such classes of 
goods are not closely related, a separate j^plication for each class is needed. 
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(2) If the Secretary thinks that there is no i^rima facie substance in the said 
application, he may place it before the Commission for preliminary hearing and in- 
form the applicant of the hearing date. After hearing the applicant, the Commission 
may reject the application in limine {i.e. on the threshold). As regards the applica- 
tions not rejected in limine^ the Secretary must give notice to all concerned parties 
and also publish it in new8paper(s). The relevant matters including the class or classes 
of ^oods and the names and addresses of the applicants are to be stated in the said 
notice. A copy of this notice has also to be sent by the secretary to the Ministry or 
Department dealing with the subject-matter of the application, inviting its comments. 
Representations opposing or supporting the maintenance of minimum resale price 
must be filed before the Commission within 30 days of the newspaper-publication 
of the notice. Such representations must comply with the other requirements of 
Regulation 65 (relating to appearance of parties) and shall be verified in the manner 
prescribed by Regulation 57. 

After the expiry of the aforesaid period of 30 days, the Commission shall fix 
the date for preliminary hearing. This hearing being done and the representation, 
etc., received being taken into account, the Commission may refer the matter to the 
or any other officer of it for investigation and in respect of application field by the 
D.I. Registrar, to him if he is chosen by the Commission to conduct the investiga- 
tion. Thereupon, he shall make the report containing the findings to the Commission 
within 90 days of the direction for investigation. 

After the receipt of the aforementioned investigation report and the 
consideration of the submission of the parties during the course of preliminary 
hearing, the Commission : (a) shall determine the persons to be permitted to partici- 
pate or to be represented in the proceedings before it ; (b) may order that some or 
all of the persons filing the representations are to be represented by a common 
representative to be chosen by the Commission ; (c) may direct for the amendment 
of that reference; (d) may give such other directions as it may think fit 
(Regulation 48.) 

(3) Final hearing regarding the references, mentioned in the preceding 
paragraphs, shall be held m accordance with Regulation 81. 

Proceedings under Section 37 of the Act (Chapter IX, MRTP Commission 
Regnlations, 1974) 

(1) Such proceedings must be initiated by a notice to the person or persons 
against whom allegations of restrictive trade practices are made. This notice must 
state that the Commission proposes to hold an enquiry into the alleged trade 
practices. The notice shall bear the Commission’s seal and be signed by the 
Secretary. The Commission shall cau^e a copy of the notice to be served on such 
parties as it may decide and such out of those parties, as the Commission may 
direct, shall be respoodents to the proceedings. 

(2) Every respondent wishing to be heard in the proceedings must within 
14 days of the service upon him of the copy of the notice of enquiry, enter an 


■.AML 
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appearance in the Commission’s office by delivering to the Secretary 6 copies of a 
memorandum stating that the respondent wishes to be heard in the proceedings. 
The memorandum must contain the name of his duly authorised advocate having 
an office in Delhi or New Delhi, The Secretary shall send one copy of the memo- 
randum to the Registrar in cases where proceedings are initiated under Section i0(<2) 
(n/), and in all other cases to the D,l. 

(3) Every respondent who has entered an appearance shall, within 4 weeks 
of his entering appearance, deliver to the Secretary a reply to the notice in 5 copies. 
The reply shall include particulars of each of the provisions of Section 38 on which 
he intends to rely and particulars of the facts and matters alleged by him, to entitle 
him to rely on such provisions. The documents relied upon by the respondent 
should be listed and the list annexed to the reply. The Secretary shall furnish a 
copy of this reply to the Registrar in cases initiated under Section 10(a)(»7), and in 
all other cases to the D.L Then the Registrar or D.I. shall file with the Secretary, 
a “rejoinder’" with 5 additional copies thereof within 6 weeks after the expiry of 
the time limited for the delivery of a reply by the respondent. No pleading 
subsequent to the “rejoinder” shall be presented except by the leave of the 
Commission. The Commission may, on the application of any party, strike out 
the whole or any part of the said reply, rejoinder, pleading or supplemental plead- 
ing which appears to the Commission to be frivolous, vexatious or irrelevant ; in 
that event, the Commission may allow further time for the delivery of the reply, 
rejoinder, etc. 

(4) Amendment of notice of enquiry and pleadings may be permitted by the 
Commission. 

(5) The final hearing will take place in open court. But the Commission 
has the authority to hold it in camera ; this is compulsory in certain cases, e,g., 
when public interest is involved or where evidence may be given as to secret 
processes of manufacture or, as to the presence, absence or situation of any 
mineral or other deposits or as to any similar matter the publication of which is 
likely to damage substantially the legitimate business interests of any person. In 
any other case in which it appears proper to the Commission, it may order the 
hearing to be held in camera. 

Suppose, on the hearing of the said application, the Commission feels that 
the provisions of the agreement or any other fact or circumstances relating to the 
agreement or trade practice (s) are substantially similar to those already considered 
in previous proceedings 4;)efore the Commission. In such a case, it may direct that 
the issue be referred for determination in a summary way. Having given this direc- 
tion, unless the case differs from the one previously considered, the Commission 
may determine, at the hearing, the issue in a summary way without hearing evidence 
in any form and give, by order, any direction which it could have given under 
Section 37 of the MRTP Act. 
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ProTislons of Foreign Exchange Segohition Act and its Evaloation 

The need to regulate and control foreign exchange to conserve scarce foreign 
exchange and to prevent malpractices and transactions was felt during World War 
II and certain rules were framed in this behalf under the Defence of India Act. 
Subsequently, the Foreign Exchange Regulation Act was enacted in 1947 as a 
temporary measure imposing restrictions on dealings in foreign exchange, on import 
and export of currency and bullion, payment for goods exported, etc. The 
Act empowered the Reserve Bank and the Central Government to ensure the 
proper accounting and realisation of foreign exchange earned by exports or other- 
wise. The Act was permanently put on the statute book in 1957 and was amended 
from time to time till it was repealed and replaced by the Foreign Exchange 
Regulations Act, 1973 (popularly known as FERA). This Act came into force from 
January, 1974. 

The New Act contains 81 Sections 57 Sections were adopted from the old 
Act with minor modifications ; 10 Sections relate to procedural matters of ofifeoces 
and penalties, while the remaining 14 Sections represent major departure from the 
earlier Act, The major features of the new Act are as follows : 

1. Tt defines clearly certain cencepts which were very vague in the earlier 
Act. [For these, students are advised to refer to I S.P. (N) ML 12 
relating, inter alia^ to FERA as well as to the bare Act.] 

2. The Central Government has been empowered to regulate and control 
the entry of foreign capital into India in the form of opening of 
branches and concerns in India by 'non resident interests’ (to be defined 
below). 

3. Specific permission is to be obtained by foreign controlled concerns to 
act as agents in trading and commercial activities in India or as 
technical and management consultants or to engage in other business 
activities. 

4. Power has been conferred on the Central Government to control the 
acquisition and holding of foreign exchange in any form and payment in 
foreign exchange in any form. 

^ 5. The Central Government has been empowered to direct owners of 

foreign exchange, foreign securities or immovable properties held out- 
side India to submit returns to the Reserve Bank and to require any 
person to furnish any information, book or other documents in bis 
possession. 

6. Various provisions of the Act empower both the Central Government 
and the Reserve Bank to issue notifications and make rules for effective 
implementation of the Act. 
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7, The Act makes the Reserve Batik of India the primary agency for 
administering the various provisions and guidelines issued thereunder. 

8. The applicability of the several provisions of the Act depends upon the 
resident status of the person or company concerned. 

The Act describes the non-resident interests as : 

(ff) Persons resident outside India (whether citizens of India or not). 

(b) Persons who are not citizens of India but who are residents in India. 

(c) Companies (other than banking companies) incorporated abroad and 
their branches, 

(d) Companies incorporated in India in which the non-resident interest 
(foreien holding) is more than 40%. 

N B. Students are expected to read the provisions of F.E.R.A. from the 
bare Act. 

Impact of the Act on Foreign Investment in India : 

Many developing countries, including India, are deficient in capital and 
sophisticated technical know-how in certain fields. Hence they look for foreign 
capital and technology and encourage financial and technical collaboration between 
indigenous and foreign entrepreneurs in selected industrial development projects. 
The policy of the Government of India in regard to inflow of foreign capital invest- 
ment and technology in India has been pragmatic right from 1947. Over the years, 
several industrial and commercial enterprises with varying shares of foreign holdings 
have been established in India. They are operating in a wide range of activities 
including consumer goods industries, capital goods industries, export-oriented in- 
dustries, import substitution industries, high technology as well as low technology 
industries from biscuits to computers and from matches to machines. 

While foreign collaboration and participation in our industrial development 
projects are welcome, they are subject to a series of regulations in the public interest. 
FERA is one such instrument of regulation. The Government’s basic policy conti- 
nues to be pragmatic. It is clearly stated that except in certain priority and pre- 
dominantly export-oriented industrial sectors, the major share of ownership an^ 
control in foreign ventures should normally vest in Indian hands. Further, the 
foreign private capital should be responsive to the general industrial priorities of 
the Government of India and to the philosophy laid down in various five-year 
plans. > 

Under the Act, all non-resident branches of foreign companies operating in 
India and Indian companies having more than 40% of non-resident shareholding 
arc required to obtain special or generalj>ermi5sion from the Reserve Bank of India 
for purposes of : 
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(a) Carrying on in India of any activity, 'whether new or existing, of an in- 
dustrial, trading or commercial nature (Section 29). 

(b) Opening of new branches, offices or other places of business by foreign 
companies (Section 29). 

(c) Acquisition of the whole or any undertaking in India carrying on any 
trade, commercial or industrial activity (Section 29). 

(rf) Purchase of shares of Indian companies (Section 29), 

(e) Acting or accepting appointment as agent in India or any person or 
company in trading or commercial transactions (Section 28). 

{/) Acting or accepting appointment, as technical or management advisor in 
India of any person or company (Section 28). 

(g) Permitting any trade-mark to be used by any such person or company 
for any direct or indirect consideration (Section 28). 

(h) Acquirring, holding, transferring or disposing of immovable property 
(Section 31). 

(0 Borrowing moneys or accepting deposits (Section 26). 

The Reserve Bank is entitled to exempt certain companies and persons from 
complying with the above requirements, based on the nature of activities carried on 
by them and also based on the fact that such activity was being carried on with 
prior permission of the Government. 

The Reserve Bank is empowered to handle cases of companies having more 
than 40% of foreign holdings and branches of foreign companies if such companies 
and branches arc engaged in any of the following activities : 

1. Manufacture of products in the priority industrial sector specified in 
Appendix I of Industrial Licencing policy of 1973. 

2. Manufacture of products requiring sopohisticated technology not avail- 
able indigenously. 

3. Trading and construction activities as also technical engineering services 
consultancy requiring specialised skills not available indigenously. 

4. Manufacture of products meant predominantly for export. At least 60% 
of the total production should be exported. 

5. Tea plantations which are significantly export-oriented. 

The Reserve Bank is competent to handle the above cases of companies 
within the framework of the guidelines issued by the Central Government from 
time to time, It need not refer such cases to the Government. 
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The relvant guidelines issued by the Government in regard to the above 
companies are as follows ; 

(a) In case of companies or branches engaged exclusively m one of the 
above-mentioned activities, the Reserve Bank may allow such com- 
panies to continue, provided they decrease their foreign shareholding 
to 74% within a specified period. 

(b) In the case a company or branch enaged in activities, cited above to- 
gether with other activities not specified above such a company or , } 
branch may be allowed to continue if the outside activities constitute 
only a minor part of the total activities (not exceeding 25% of the ex- 
factory value of the annual production or Rs. 5 crores. whichever is 
less), provided the company brings down its foreign holding to 74%. 

(c) If the activities of a company under Appendix 1 industries combined 
with activities requiring sophisticated technology and exports account 
for not less than 75% of the total annual turnover, such a company 
may be allowed to continue subject to the condition that it will bring 
down the foreign equity holding to 74% within a specified period. 

(d) If the activities of a company under Appendix t industries combined 
with activities requring sophisticated technology and exports account for 
not less than 60% of the total annual turnover, such a company may be 
allowed to continue subject to the condition that it will bring down the 
foreign equity holding to 51% within a specified period. Another 
condition is that the company concerned should undertake to export a 
minimum of 10% of the total annual turnover within a period of 2 
years from the date of approval by the R.B.I. 

(e) If the exports of a company constitute more than 40% of its annual ^ 
turnover, it will be allowed to continue its activities subject to the 
condition that it will bring down its foreign equity to 51%. Also com- 
panies coming forward with proposals for substantial exports will be 
considered for higher than 51% of the foreign shareholding, on merit. 

(/) In the case of a trading company or branches engaged in internal trad- 
ing, which has developed expertise or skill in trading, not indigenously 
available, and which contributes significantly to exports, R.6.T. may 
allow it to continue its activities subject to the condition that It will 
bring down the foreign equity to 74%. Alternatively, it will be asked 
to change its character from predominantly trading to predominantly 
manufacturing activities in the priority sector mentioned above or pre- 
dominantly export-oriented industries. If they are reluctant to do so they 
will be asked to wind up tj^ir business in India. (LB.M. has fallen in 
this category. It was asked to wind up its business in India). 
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(g) In the case of a manufacturing company also engaged in trading of 
products not manufactured by it, it will be allowed to continue subject 
to the condition that it will bring down the foreign equity holding to 
74%. The products in which the company trades should belong to the 
essential or associated category and should be functionally related to the 
products manufactured by the company. In no case should the share 
of such traded products constitute more than 25% of the ex-factory 
value of the annual production or Rs. 5 crores, whichever is less, 

{h) In the case of 100% export-oriented manufacturing unit, the ceiling of 
foreign equity participation of 74% may be raised on merits of each 
case. 

Explanatory Note : 

(i) The limit of Rs. 5 crores mentioned at (h) and (g) above will be applica- 
able only to the trading activities of the multi-activity companies. 

(ii) In all cases, branches of foreign companies should convert themselves 
into Indian companies. 

(lii) The above guidelines will not be applicable to the drug industry. 

The Reserve Bank has granted general exemption from provision of Section 
29(2) to such categories of companies which have been granted licences after Febru- 
ary, 1970 under the Industries (Development and Regulation) Act, and which arc 
engaged exclusively in the production of products in the priority sector and which 
are predominantly (at least 60% of total annual turnover) export-oriented ; such 
exemption is granted because the companies, which are licenced after February 
1970, were supposed to have fulfilled the provision of Section 29(21. The companies 
so exempted are required to file a declaration with the R B.l, 

All other cases of foreign companies or branches will be referred by the 
R.B.T. either to the Ministry of Industry and Civil Supplies or the Department of 
Economic Affairs in the Ministry of Finance. A high level F.E.R A. Committee has 
^^qen constituted to which all cases other than those dealt with by R B.l, are refer- 
rJa for consideration All these cases will be considered by the F.E.R. A. Com- 
mittee, on the basis of guidelines issued by the Government in 1973. In respect of 
these companies, the guidelines are as follows : 

(a) Indian companies having more than 40% of the foreign equity holding 
or branches of foreign companies engaged in manufacture and trading, 
construction, plantation, technical and non-technical consultancy, and 
other miscellaneous activities are required to reduce the foreign equity 
bolding to 40%. 
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{b) Branches of foreign companies are required to convert themselves 
within a specified period into Indian companies with foreign sharehold- 
ing not exceeding 40%, , 

(c) Alternatively, they will be permitted to switch over from existing manu- 
facturing activities to activities stated earlier (priority industry, pre- 
dominantly export-oriented, sophisticated technology and expertise, 
etc.). They would have to obtain the requisite industrial licence and 
other Government approvals in the normal way within the frame-work 
laid down by Government from time to time. < J ^ 

{d) Functioning of Branches of foreign air and shipping companies operating 
in India will be decided on reciprocity basis. 

In all the above cases of foreign companies or branches, it is open to the 
R.B 1 or the Government, as the case may be, to refuse permission to carry on 
their existing activities or to engage in new activities. However, since refusal is a 
serious matter, statutory right is conftrrt^ on the companies to make representation 
before permission is refused to them. In case permission is refused the concerned 
non-resident persons or companies shall discontinue their activities on the expiry of 
a period of 90 days, or such other later date as may be specified by the R.B. I. 
Failure to seek permission by means of an application will also attract the same 
closure notice. 

The other provisions of the Foreign Exchange Regulation Act, 1973, in 
regard to non-resident business interests are as follows : 

1, The non-resident interests (defined earlier) cannot establish a branch, 
office or place of business in India without the express permission of the 
Reserve Bank of India. Permission is also necessary for continuing the 
already established place of business. In case, however, permission of 
the Government is already obtained earlier in persuance of a licence or 
otherwise, no fresh permission is necessary The power to grant 
exemption is vested m the R.B.T. 

2, Non-resident interests are precluded from acquiring the whole or any 

part of any undertaking in India without obtaining general or special 
permission of the Reserve Bank. ^ ^ 

t 

3. Non-resident interests should seek specific approval of the Reserve Bank 
to continue to hold shares in their Indian subsidiaries ; their Indian 
subsidiaries should also seek the R.B.I ’s approval to continue to hold 
shares or to acquire shares in other Indian companies. 

4. Non-resident interests should get permission from the R.B.I. in regard 
to their existing agency agreements or for entering into new agency 
Agreements for trading and^ commercial transactions with any Indian 
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interests. The "'term 'agent* is defined to include any penon or com- 
pany who buys any goods for resale purposes without further process- 
ing. Separate applications should be submitted for each agency agree- 
ment. Full details of the Agency agreements should be furnished to 
the R.B.I. Justification for continuing the existing agreements or for 
making modification and for new agreements should also be furnished 
to the R.B I. 
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Non-resident interests should obtain permission of the R.B.I. for conti- 
nuing existing appointments or accepting new appointments as technical 
engineering or management advisers in India to any person or com- 
pany. The nature of the advice and consultancy is to be specified 
clearly together with full justification thereof. 


6. Non-resident interests should obtain permission of the R.B.I. for conti- 
nuing the existing arrangement and/or for new arrangements to permit 
use of their trade marks or by other persons or companies for any direct 
monetary or indirect consideration, 

7. Non-resident interests should obtain general or special permission of the 
R B.L for acquiring, holding, transferring, or disposing of by sale, mort- 
gage, lease, gift, settlement or otherwise, any immovable property situat- 
ed in India. Certain exemptions are granted in case of any acquisition 
or transfer of any immovable property by way of lease for a period not 
exceeding 5 years, (6) acquiring an immovable property necessary for or 
incidental to carrying on by such non-resident interests of any activitity 
permitted by the R.B.I. and (c) transferring any immovable property by 
way of security for any permitted borrowings. 

8. Non-resident interests (other than a banking company) should get the 
R B.I.’s permission for accepting deposits or loans from persons resident 
m India. 

9. Remittances of profits earned in India by branches or subsidiaries of 
foreign concerns to their head offices abroad are subject to the prior 

^ approval of the R.B.I. 

^ General Remarks : In regard to FERA provisions for dilution of foreign 
equity, the basic objective is to regulate and control the ownership and management 
activities of foreign companies. Considering the fact that foreign companies in 
general and multinational companies in particular arc considered to have high 
potential for operating their activities in ways dangerously prejudicial to the 
national, economic, social and political interests of the host countries, strict 
vigilance and control over their activities is strongly favoured. This is apart from 
the basic ideological antipathies for particular classes of foreign collaborations. 
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While some companies have already taken or are taking steps to fulfil the 
requirements of FERA in regard to their activities^ quite a few are still hesitant to 
do so and are adamant. At least one of the multi-nationals, IBM, has paid the 
price by winding up its activities in India. In regard to others, some sort of 
pressure is applied locally and internationally to modify the stand of the Govern- 
ment. Possibly, the Government of India may relent on certain matters while 
standing firm on other areas. 

Many foreign companies are zealous about their equity holdings and hold 
strong views on the question of dilution of such equity through Indian participation^ ^ 
Possibly they think that such a measure will deprive them of their control on the 
companies concerned, apart from reducing the ratio of disposable surplus being 
enjoyed by them. 

Foreign and multi-national interests wishing to invest in business ventures 
in India feci that FERA provisions are a major stumbling block for inflow of 
foreign capital into India. They contend that as it is, investment prospects in India 
are not attractive because of high rates of corporate taxes, low rate of profitability, 
limited volume of demand, excessive Government controls, irritating delays and 
combersome procedures at Government end, and so on. They consider that on top 
of all these, FERA provisions will wean away even the hard-core optimists among 
the prospective foreign investors. 

One complaint of the existing foreign companies is that the RBI is adminis- 
tering the Act in an unimaginative and non-progmatic manner. Only the letter of 
the law is strictly followed sacrificing its basic spirit. Very little discretion is applied 
by the RBI even in regard to cases where discretion is due and where the RBI is 
empowered to apply its judgment. 

At present, there is no provision for appeal to higher authority against 
the decisions of the RBI on refusal to grant permission to foreign companies 
to continue their operations in India, whatever may be the reason. Many of the 
provisions of FERA require proper legal interpretation which can be done only by 
a court of law or similar appellate body. At present the aggrieved parties depend 
only upon the sense of fairness of the RBI. It may be desirable to have some 
arrangement for appeal against the decisions of the RBI. 

Under the Act, a citizen of India who stays outside India on a prolonged 
basis on some assignment or jobs is considered as a non-resident. If such non- 
residents hold some shares they form part of foreign equity. It appears that the 
definition of non-residents for purposes of the Act is rather unduly stringent. 

Neither the Act nor the guidelines seem to have clearly defined the terms 
like industrial activity, commercial activity and trading activity. This is left to be 
interpreted by the RBI. Perhaps, managements would have been better judges than 
Hb RBI in interpreting their own Juisiness as industrial, commercial or trading 
activities. 
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The stipulation to dilute the foreign equity holdings to 40% in non-priority 
industries and other mentioned above, will have the effect of loss of effective control 
in some corporate matters by the foreign ownership interests. It may be recalled 
that certain vjtal corporate matters should he cleared through a special resolution 
passed by a majority of not less than 75% of votes cast in the annual general meet- 
ings of shareholders. This means that the foreign controlling interests will have to 
surrender much of their hold over their Indian subsidiaries once the shareholdings 
are diluted, 

FERA provisions and the new Government’s attitude towards foreign capital 
raises several important questions. These are listed below : 

]. In view of the basic reorientation of the economic and industrial policy 
of the new Government and its revised priorities, how far is the priority 
sector specified by the earlier Government in 1973 valid ? If priorities 
are in fact revised, what will be the impact of such change on the foreign 
companies already engaged in such sectors at the moment ? 

2. A close look at the list of products specified in the priority sector 
(Appendix 1 of Industrial Licencing Policy of 1973) reveals that quite a 
few of them have ceased to be qualified as priority sector products in 
view of the present realities. For example, what is the status of auto- 
mobile tyres and tubes industry now ? 

3 Is there not an inconsistency in the policies and intentions of the 
Government in allowing higher foreign equity and thus greater foreign 
equity and thus greater foreign control in priority sector industry, 
export-based and high technology industries and so on where in fact 
control should vest in Indian hands in view of their criticality for our 
national interests ? 

4. Presumably, industries in the priority sector, export based, high techno- 
logy and similar industries where more than 40% foreign equity is 
allowed, are more profitable and may lead to a larger drainage of 
foreign exchange in the form of royalties, dividends and other payments. 
Is It in our national interest to allow toreign companies to enjoy a bigger 
share of the more remunerative sector ? 

5, It IS a common knowledge that invcstible funds in India arc very scarce 
and are to be used with great discretion. By allowing foreign companies 
to dilute their equity with Indian equity participation, the Government 
is diverting scarce Indian invcstible funds from purely Indian ventures to 
lighten the equity burden of foreign interests. In a sense, it amounts to 
relative foreign divestment as against our objective to properly encourage 
foreign investment. In many cases the requirement of dilution of foreign 
equity need not necessarily lead to diminition of foreign control over 
their Indian subsidiaries. 
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Re^tricHoBS on estnblishmeiit of place of business in India by a foreign comp- 
any : Section 29 of the Foreign Exchange Regulation Act, 1973 imposes certain 
restrictions on establishment of place of business in India by a company, not being 
a banking company, which is not incorporated under any law in force in India. 
Such company shall not, except with the general or special permission of the Reserve 
Bank of India : 

(1) carry on in India any activity of a trading, commercial or industrial 
nature other than the activity for the cairying on of which permission of 
the R B.l. under Sec. 28 has been obtained ; 

(2) establish in India branch office or other place of business for carrying on 
any activity of a trading, commercial or industrial nature except the 
activity covered under Sec. 28 for which permission of the R.B.I. has 
been obtained ; 

(3) acquire the whole or any part of any undertaking in India of any person 
or company carrying on any trade, commerce or industry ; and 

(4) purchase shares in India of any company referred to in (3) above. 

Even in the case of existing, trading commercial or industrial activities 
carried on or set up in India by such a company at the commencement of 
the Act, permission of the Reserve Bank would be necessary for continuance 
of existing business. For this purpose, an application m the prescribed 
form has to be made to the Reserve Bank within six months from such com- 
mencement or such further period as the R. B. I. may allow for permission to 
continue to carry on such activity or to continue the establishment of the branch, 
office or other place of business for the carrying on of such activity, as the case may 
be. On receiving such application, the Reserve Bank may, after making such 
enquiry as is deemed necessary, allow the application subject to such conditions as 
the R.B.I. thinks necessary to impose. Such application may also be rejected by the 
R.B.I. after giving an opportunity to make representation in the matter. If the 
application is rejected, the company shall discontinue its activity or close down the 
branch office, etc. on the expiry of ninety days, or such other later date as may be 
specified by the R.B.I., from the date of receipt of the communication conveying 
such rejection. 

In case such company (including branch^ fails to make any application for 
the required permission, then the R.B.I. may direct such company (including 
branch) to discontinue such activity or to close down the branch, etc., on the 
expiry of such period may be specified in the direction. An opportunity to make 
representation would, however, be allowed to the party which may be affected by 
such direction, before the R.B.I. passes the order. 

However, a company carrying on trading, commercial or industrial activity 
at the commencement of the Act in pursuance of any permission or licence granted 



by the Centra! Govt, may be exempted from this provision of obtaining 
permission for continuance of its activities and establishments. Such exemptio 
may be granted by the R.B.l. but it is not available if the company is carrying o 
solely an activity of trading nature. 

Similar permission is also necessary for continuance of existing shareholdm 
in India by such company ; the R.B.l. may allow such company to hold the share 
subject to such conditions as may be imposed or direct such company to sell o 
procure the sale of such shares. 

In addition to a company which is not incorporated in India, these restric 
tions also apply to : 

{a) a person resident outside India, whether a citizen of India or not ; 

(b) a person who is not a citizen of India but is resident in India ; 

(c) a company (other than a banking company) in which non-rcsiden 
interest is more than 40% ; and 

{d) any branch of such company mentioned in (c) and a company which i 
not incorporated under any law in force in India. 

Restrictions on persons resident in India associating themselves with conceri 
outside India : Section 19 (1) (e) of the Foieign Exchange Regulation Act, 1973 lay 
down that, notwithstanding anything contained in Section 81 of the Companies Act 
no person can, except with the general or special permission of the Reserve Ban! 
acquire, hold or dispose of any foreign security. Under Section 27 of the FERA 
without prejudice to the above restriction, no person resident in India can, withou 
the previous permission of the Central Government, in any wise associate himself o 
participate in any concern outside India engaged in, or intending to engage in, an; 
activity of a trading, commercial or industrial nature whether or not such concer 
is a body corporate. According the Explanation to Section 27, a person who i 
merely an employee of the concern outside India shall not by reason of such em 
ployment only be deemed to be associating himself with or participating in sue! 
concern. 

The aforesaid previous permission of the Central Govt, has to be sough 
through an application in such form, in such manner and containing such particulai 
as may be prescribed. The Central Govt., while allowing the application, ma 
impose any conditions. This permission must also be subject to the condition tha 
the person to whom such permission has been granted shall comply with such require 
ment as the Reserve Bank may, from time to time, direct If such a person doe 
not comply with either the Central GovFs condition or the Reserve Bank’s directio 
then without prejudice to any other action that may be taken against him under th 
FERA the Central Govt, may by order revoke the permission so granted, but nc 
before giving the affected person a reasonable opportunity for making a representi 

tion in this behalf. 
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As regards the restrictioiiB pertaining to assets held by non-residents. Section 
1 1 provides that the Reserve Bank may, if it considers it necessary or expedient in 
the public interest to do so, impose a condition that the said asset shall not be trans- 
ferred, assigned, pledged, charged or dealt with in any manner whatsoever except in 
accordance with general or special permission which may be granted conditionally or 
otherwise by the Reserve Bank, 

Section 19 imposes restrictions on export of securities to persons resident 
outside India with a view to preventing the flight of capital from India, to see that 
the payment for the securities is received from the purchases in India and that the 
securities arc not transferred to acquire foreign exchange contrary to the provisions 
of the Act. These restrictions are also intended to control investment of the foreign 
exchange in the country. Without the general or special permission of the Reserve 
Bank, a person cannot do the following things, namely— (n) take or send any secu- 
rity to any place outside India ; (b) transfer any security, or create or transfer any 
interest in security, to or in favour of a person resident outside India ; (c) transfer 
any security from a register in India to a register outside India or do any act which 
IS calculated to secure, or forms part of a series of acts which together are calculated 
to secure, the substitution for any security which either in India or registered in India, 
of any security which is either outside, or registered outside, India; (d) issue, whether 
in India or elsewhere, any secuiity which is registered in India or to be registered in 
India, to a person resident outside India; (e) acquire, hold or dispose of any foreign 
security. 

Despite anything contained in any other law, no transfer of any share of a 
company registered in India made by a person resident outside India or by a national 
of a foreign State to another person whether resident in India or outside India shall 
be valid, unless such transfer is confirmed by the RBI on an application made to it 
in this behalf by the transferor or the transferee (sub-section (5)], If the Central 
Government is of the opinion that it is necessary or expedient in the public interest 
so to do, It may, through a Gazette iiotification, exempt any such transfer or class 
of such transfers from the operation of the provisions of sub-section (5). subject to 
such conditions, if any, as may be specified in the notification [sub-section (6)]. 

Section 19(2) deals with a nominee holder of security (i e., one holding the 
security not in his own right but in the right of someone else who in fact has the 
right to control the acts of the nominee with regard to the disposition of the security). 
Except with the general or special permission of the Reserve Bank, such a nominee ' 
cannot do any act by which he recognises or gives effect to the substitution of ano- 
ther person as the person from whom he directly receives instructions, unless both 
the persons, i*e., the person previously instructing the substitution and the person 
substituted, immediately before the substitution resident in India 

By way of protection against the evasion of Section 19, the Reserve Bank has 
the power to require that the transferor of any security and the transferee thereof 
shall subscribe to a declaration that the tran^eree is not resident outside India. 



Under Section 31, the following entities cannot, except with the previous 
general or special permission of the Reserve Bank, acquire or hold or transtcr or 
dispose of by sale, mortgage, lease, gift, settlement or otherwise any immovable pro- 
perty situate in India. These entities are : (i) a person who is not a citizen of India ; 
(it) a company (other than a banking company) which is not incorporated under any 
law m force in India ; (Hi) a company in which the non-resident interest is more than 
40%. These entities may, however, apply for such permission of the Reserve Bank 
for the above purposes. Such application, after due enquiry by the Reserve Bank, 
may be granted or refused ; if it is not refused within 90 days (excluding the time 
compulsorily to be given for making the representation) of its receipt, permission 
would be presumed to have been granted. 

NB : For a discussion of Sections I to 22 of the Foreign Exchange 
Regulation Act, 1973, you are advised to read the relevant pardons 
from LS.P, (N) ML 12 which is already in your possession. 

THE INDUSTRIES (DEVELOPMENT AND REGULATION) ACT, 1951 

Inoduction ; This Act was brought into existence in order to implement 
various objectives of the Industrial Policy Resolution of 1948 which envisaged that 
private enterprise, while continuing to play an important role, would be properly 
directed and regulated The Act is important piece of Legislation in the sense that 
It provides for development and regulation of certain iqd^ustnes specified in the 
First Schedule to the Act. A cursory glance to this Scipdule will reveal that the 
industries are broadly classified into different categories, namely — metallurgical 
fuels, boilers and steam generating plants, prime-movers other than electrical genera- 
tors, electrical equipment, telecommunication, transportation, industrial machinery, 
machine tools, agricultural machinery, earth moving machinery, miscellaneous, 
mechanical and engineering industries, commercial, office and household equiqment, 
medical and surgical appliances, industrial instruments, scientific instruments, surve- 
ying and drawing instruments fertilizers, chemicals other than fertilizers, photogra- 
phic raw film and paper, dye-stuffs, druge and pharmaceuticals, textiles including 
those dyed, printed or otherwise processed, paper and pulp including paper products, 
sugar fermentation industries food processing industries, vegetable oils and vanas- 
pati, soaps, cosmetics and toilet preparations, rubber goods, leather and leather 
goods and picker, glue and gelatin, glass ceramics, cements and gypsum products, 
timber products, defence industries and cigarettes. 

For the purpose of the implementatation of the Industrial Policy Resolutions 
the Central Government has been empowered to do the following things, namely- 
( 1 ) Setting up of Central Advisory Council to advise the Central Government on 
matters relating to the development and regulation of the aforesaid class of indus- 
tries; (2) Setting up of Development Councils—onc for each scheduled industries 
—to act as some kind of industrial planning and development organisations; (3) Im- 
position of cess on scheduled industries in certain cases; (4) Getting each existing 
industrial undertaking registered in a prescribed manner; (5) Granting or refusing 
of a licence or permission for starting new industrial undertaking, for manufacturing 



new article or for effecting any substantial expansion or for changing the location 
of the whole or any part of the undertaking; (6) Investigation of the affairs of any 
scheduled industrial undertaking and issuing of direction on the completion of such 
investigation; (7) Taking over of the management or control of an industrial 
undertaking which is being managed in a manner, detrimental either to the schedu- 
led industries or to public interest; (8) Controlling, supplying, distributing, pricing, 
etc., of certain articles in order to secure equitable distribution and availability at 
fair prices of any article relatable to any scheduled industry; (9) Authorising a 
person to enter and inspect premisesr to order the production of any documents, 
books, register or record in the possession or power of any person having the control 
of or employed in connection with any industrial undertaking and to examine any 
person having the control of or employed in any industrial undertaking; (10) Im- 
position of penalty for actual contravention or attempted contravention or for abet- 
ting contravention of the various provisions of this Act any direction issued or any 
order made; and (11) Framing rules to carry out the purposes of the Act. 

The above-mentioned Act came into force on 8-5-52. It extends to the whole 
of India. 

regulation of scheduled industries : 

(a) Registration of existing industrial undertaking (Section 10) : The owner 
of every existing industn»l undertaking, not being the Central Government, must, 
within such period as IP: Central Government may, by the notification in the 
Official Gazette, fix in this behalf with respect to industrial undertakings generally, or 
with respect to any class of them, register the undertaking in the prescribed manner. 
The Central Government must also cause to be registered in the same manner every 
existing industrial undertaking of which it is the owner. 

Once the industrial undertaking is so registered, the owner of the under- 
taking or where the Central Government is the owner thereof, then the Central 
Government must be issued with a certificate of registration containing such parti- 
culars as may be prescribed. 

(b) Revocation of registration in certain cases (Section lOA) : The Central 
Government may, after giving an opportunity to the owner of the undertaking to 
be heard, revoke the registration, if it is satisfied about the following matters : 
(1) that the registration of any industrial undertaking has been obtained by mis- 
representation as to an essential fact ; or (2) that any industrial undertaking has 
ceased to be registrable under this Act by reason of any exemption granted under 
this Act ; or (3) that any other reason, the registration has become useless or 
ineffective and therefore requires to be revoked. 

Licencing of new industrial undertakings (Section 11) : After the commence- 
ment of this Act, no person or authority other than the Central Government shall 
establish any new industrial undertaking, except under and in accordance with the 
licence issued in that behalf by the Central Government. It has also been provided 
tha t a State Government other than the Central Government may, with the previous 
permission of the Central Government, establish a new industrial undertaking. The 
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aforesaid licence or permission may contain such conditions including^ in particular, 
conditions as to the location of the undertaking and the minimum standards in 
respect of size to be provided therein as the Central Government may deem fit 
to impose in accordance with the rules, if any, made under Section 30, 

Licence for producing or manufacturing new articles {Section 1 1 A) \ The 
owner of an industrial undertaking, not being the Central Government, which is 
registered under Section 10 or in respect of which a licence or permission has been 
issued under Section 11, must not produce or manufacture atty new article unless 
it fulfills the following two conditions, viz., (a) in the case of industrial undertaking 
registered under Section 10, he has obtained a licence for producing or manufac- 
turing such new article and (b) in the case of an industrial undertaking in respect 
of which a licence or permission has been obtained under Section 11, be has had 
the existing licence or permission amended in the prescribed manner. 

Revocation and amendment of licence in certain cases {Section 12) ; Before 
the Central Government may revoke the licence, it must be satisfied, either on a 
reference made to it in this behalf or otherwise, that any person or authority, to 
whom or to which a licence has been issued under Section 11, has without reason- 
able cause, failed to establish or to take effective steps to establish the new industrial 
undertaking m respect of which the licence has been issued within the time specified 
therefor or within such extended time as the Central Government may think fit to 
grant in any case. Thus, the satisfaction or opinion of the Central Government 
that the person or authority has, without reasonable cause, failed to establish is a 
condition precedent to the passing of a valid order of revocation. 

Subject to any rules that may be made in this behalf, the Central Govern- 
ment may also vary or amend any licence issued under Section II, but this power 
of variation or amendment must not be exercised after effective steps have been 
taken to establish the new industrial undertaking in accordance with the licence 
issued in this behalf. 

The provision of the section shall apply in relation to the licence issued 
under Section llA or where a licence has been amended under that section, to 
amendment thereof as they apply in relation to the licence issued under Section 11. 

Further provision for licencing of industrial undertakings in special case : 
Section 13 makes the following provisions : (a) Tn the case of industrial undertaking 
which is required to be registered under Section 10 but which has not been regis- 
tered within the time fixed for the purpose, the owner thereof must not carry on the 
i business of that undertaking after the expiry of such period, (b) In the case of an 
industrial undertaking the registration in respect of which has been revoked 
under Section lOA, the owner thereof must not carry on business of the under- 
taking after the revocation, (c) Tn the case of industrial undertaking to which 
the provisions of the Act did not originally apply but become i.pplicable after the 
commencement of this Act for any reason, the owner thereof must carry on the 
business of the undertaking after the expiry of three months from the dale on 
which the provisions of this Act became so applicable, (d) The owner of an indus- 
trial undertaking must not effect any “substantial expansion’" of it, which has been 
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registered or ia respect of ^hich a licence or permission has been issued. The 
expression ‘*substantial expansion’^ means the expansion of an existing industrial 
undertaking which substantially increases the productive capacity of the undertak- 
ing, or which is of such a nature as to amount virtually to a new industrial under- 
taking, but does not include any such expansion as is normal to the undertaking, 
having regard to its nature and the circumstances relating to such expansion, 
(c) The aforesaid owner must not change the location of the whole or any part of 
an industrial undertaking which has been registered. 

The owner of the industrial undertaking must not do the things mentioned 
in (a) to (c) above, except under, and in accordance with, a licence issued in that 
behalf by the Central Government and, in the case of a State Government, except 
under and in accordance with the previous permission of the Central Government. 

The provisions of Section 11(2) and Section 12 shall apply, as far as may 
be, in relation to the issue of licences or permission to any industrial undertaking 
referred to in Section 13 as they apply in relation to the issue of licences of permis- 
sion to the new industrial undertaking. ^ 

Procedure for the grant of licence or permission {Section 14) : BefoTetgTOJit- 
ing any licence or p>ermission under Section 11, Section 11 A, Section 13, or Section 
29B, the Central Government may require such officer or authority as it may 
appoint for the purpose to make a full and complete investigation in respect of 
application received in this behalf and report to it about the result of such investi- 
gation. In making any investigation, the officer or authority must follow such 
procedure as may be prescribed. 

Power to cause investigation to be made into scheduled industries or industrial 
undertakings : Section 1 5 empowers the Central Government to cause investiga- 
tion to be made into scheduled industries or industrial undertakings under certain 
circumstances. The circumstances are as follows : (i) That there has been or is 
likely to be a substantial fall in the volume of production m respect of any article 
or class of article relatable to that industry or manufactured or produced in the 
industrial undertaking or undertakings, as the case may be, for which having 
regard to the economic conditions prevailing, there is no justification ; or (ii) That 
there has been or is likely to be marked deterioration in the equality of any article 
or class of articles relatable to that industry or manufactured or produced in the 
industrial undertaking, or undertakings, as the case may be, which could have been 
or can be avoided ; or (iii) That there has been or is likely to be a rise in the price of 
any article or class of articles relatable to that industry or manufactured or produc- 
ed in the industrial undertaking or undertakings, as the case may be, for which 
there is no justification ; or (iv) That it is necessary to take any such action as is 
provided in this chaptef relating to the regulation of scheduled industries, for the 
purpose of conserving and resources of national importance which arc utilised in 
the industry or the industrial undertaking or undertakings, as the case may be. 

One should note that the opinion of thc Government as to existence of the 
circumstances enumerated from (i) to (iv) above is conclusive and is not 
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subject to objective test by the Court. {Hubli Eieciricity Co, Ltd, v. Province of 
Bombay), The relevant matter is the opinion and not the ground on which it is based ; 
so that the Govt, is not called upon to place before the Court the material on 
which it based its opinion. It is nonetheless absolutely necessary for the requisite 
opinion to be specifically expressed and without a recital of that ppinion the order 
would not be in accordance with Section 15 {Baboo Halvai v. Mirzapur Electricity 
Supply Company) \ 

(v) That the Central Government is of the opinion that any industrial 
undertaking is being managed in a manner highly detriment to the scheduled 
industry concerned or to public interest. 

Power of Central Government on completion of investigation under Section 15 
{Section 16) : After the investigation under Section 15, if the Central Government 
is satisfied that the action under Section 16 is desirable, then it may issue such 
directions to the industrial undertaking or undertakings concerned as may be 
appropriate in the circumstances for all or any of the following purposes, namcly- 
(ij) to regulate the production of any article or class of articles and fix the standards 
of production ; (b) to take such as the Central Government may consider necessary 
to stimulate the development of industry to which the undertaking or under- 
takings relates or relate ; (c) to prohibjt the industrial undertaking or undertakings 
from resorting to any act or practice which might reduce its or their production, 
capacity or economic value ; {d) to control the prices or to regulate the distribution 
of any article or class of articles which have been subject-matter of investigation: 

Where a case of industrial undertaking or undertakings is under investigation, 
then the Central Government may issue at any time any direction of the nature 
aforesaid to the individual undertaking or undertakings concerned. Any such 
direction shall remain effective, until it is varied or revoked by the Central 
Government. 

Power of person or body of persons appointed under Section 15 to call for 
assistance in any investigation {Section 18) : The person or a body of persons to 
make investigation under Section 15 may choose one or more persons possessing 
special knowledge of any matter relating to the investigation to assist him or it in 
holding the investigation. 

The persons or body of persons so appointed shall have all the powers of a 
Civil Court under the Code of Civil Procedure, 1908 for the purpose of taking 
^ evidence on oath as also for the purpose of enforcing the attendance of witness and 
compelling the production of documents and material objects. The person or body 
of persons shall be deemed to be a civil court for all the purposes of Section 195 
and Chapter XXXV of the Code of Criminal Procedure, 1898. 

Direct management or control of industrial undertakings by Central Govern- 
ment in certain cases : 

(a) Power of Central Government to assume management or control of an 
irtdustrial undertaking in certain cases {Section 18A) : The Central Government may 





64 


be of the opinion that ; (i) an industrial undertaking to which directions have been 
issued in pursuance of Section 16 has failed to comply with such directions, or (6) 
an industrial undertaking in respect of which an investigation has been made under 
Section 15 (whether or not any directions have been issued to the undertaking in 
pursuance of Section 16), is being managed in a manner highly detrimental to the 
scheduled industry concerned or to the public interest. In either case, the Central 
Government may by notified order, authorise any person or body of persons to 
take over the management of the whole or any part of the undertaking or to 
exercise in respect of the whole or any part of the undertaking such functions of 
control as may be specified in the order. ^ 

The aforesaid order shall remain effective for such period not exceeding five 
years as may be specified in the order. However, if the Central Government is of 
the opinion that it is expedient in the public interest that any such notified order 
should continue to be cflfective even after the expiry of the above-mentioned period 
of five years, then it may from time to time issue directions for such contfnuance 
for such period not exceeding two years at a time as may be specified in the direc- 
tion. But the total period of such continuance (after the expiry of the said period 
of five years) must not exceed 10 years. Where such direction is issued, a copy 
thereof must be laid, as soon as may be, befop both the Houses of Parliament. 

According to Section 18By the effects of notified order under Section ISA are as 
follows : (/) All persons in charge of the management, including persons holding 
office as managers or directors of the industrial undertaking immediately before the 
issue of the notified order, must be deemed to have vacated their offices as such. 
(a) In any contract of management between the industrial undertaking and director 
thereof holding office as such immediately before the issue of notified order must be 
deemed to have been terminated, (Hi) The person or body of persons authorised 
under Section 18A to take over the management must take all necessary steps to 
bring into his or their custody or control all the property, effects and actionable 
claims to which the industrial undertaking is or appears to be entitled. All the 
property and the effects of the industrial undertaking must be deemed to be in the 
custody of the person or the body of persons as from the date of the notified order, 
(zv) The persons authorised under Section 18A to take over the management of 
an industrial undertaking which is a company shall be, for all intents and purposes, 
the directors of the industrial undertaking only constituted under the Companies 
Act. They shall exercise all powers of the directors of the industrial undertakings, 
whether such powers are derived from the Companies Act or from the memo- 
randum or articles of association of the industrial undertaking or from any source. 

Subject to the prSvision of this Act and to the control of the Central 
Government, the person or body of persons authorised to take over the manage- 
ment of the industrial undertaking must take all necessary steps for the purpose of 
efficiently managing the business thereof and exercise such other powers and have 
such other duty as may be prescribed. 
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The business of the undertaking shall be carried on pursuant to any direc- 
tions given by the authorised person in accordance with the provision of the notified 
order. 

The person or body of persons authorised under Section 18A must exercise 
his or their functions in accordance with such directions as may be given by the 
Central Government. This power may be exercised irrespective of whether there is 
anything contained in the memorandum or article of association of the industrial 
undertaking. Such an authorised person or body of persons cannot give any other 
person any directions which are inconsistent with the provisons of any Act or 
^ ^ instrument determining the functions of the authority carrying on the undertaking 
except in so far as may be specifically provided by the notified order. 

Contracts in bad faith, etc,, may be cancelled or varied (Section 18C) : With- 
out prejudice to the provision of Section 18B, the person authorised under Section 
18A to take over the management of an industrial undertaking may, with the 
previous approval of the Central Government, apply to a Court which has the 
jurisdiction in this regard praying for the concellation or variation of a contract or 
agreement entered into between the industrial undertaking and any other person 
before the issue of the notified order under Section 18 A. If, on the enquiry made 
by the Court it is satisfied that the said contract or agreement was made in bad faith 
and was detrimental to the interest of the undertaking, then it may make an order 
cancelling or varying it which would be effective accordingly. The Court may pass 
the said order either unconditionally or subject to such conditions as it may deem 
fit to impose. 

No right to compensation for termination of office or contract (Section 18D): 
A person who ceases to hold any office by reason of the provisions of Section 
18B(1)(a) or whose contract of management is terminated by reason of the 
provisions of Section 18B (l)(b), shall not be entitled to any compensation for the 
loss of office or for the premature termination of his contract of management. But 
this rule shall not affect his right to recover from the industrial undertaking moneys 
recoverable otherwise than by way of such compensation. 

Application of the Companies Act (Section J8E): The management of an 
industrial undertaking which is a company as defined in the Companies Act, 1956 
may be taken over by the Central Government. If it is so taken over then 
not withstanding anything contained in the Companies Act or in the memorandum 
or article of association of such undertaking, it shall not be lawful for the sbare- 
- Jiolders of such undertaking or any other person to nominate or appoint any 
^rson as director of the undertaking Also, in case of such take-over, no 
resolution passed at any meeting of the shareholders of such undertaking shall be 
given effect to unless approved be the Central Government. Further, no proceedings 
for the winding up of such undertaking or for the appointment of a receiver in 
respect thereof shall he in any Court except with the consent of the Central 
Government. 

The Companies Act shall continue to apply to such undertaking in the 
same it applied thereto before the issue of the notified order under 
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Section 18 A. This rule is, however, subject to the provisions stated in the preced- 
ing paragraph and to the other provisions contained in the Act and subject to such 
other exceptions, restrictions and limitations as the Central Government may 
specify in this regard 

fower of the Central Government to cancel notified order under Section 18 A 
(Section 18F) : The Central Government may, by notified order, cancel notified 
order issued under Section 18 A. It can do so if it appears to it, on the application 
of the owner of the industrial undertaking or otherwise, that the purpose of the 
order made under Section 1 8A has been fulfilled, or that for any other reason it is 
not necessary that the order should not remain in force. 

Control of supply, distribution, price, etc., 

Power to control supply^ distribution^ price, etc., of certain articles (Section 
18G) : So far as it appears to the Central Government to be necessary or expedient 
for securing the equitable distribution and availability at fair prices of any article 
or class of articles rclatable to any scheduled industry, the Central Government may 
provide for regulating the supply and distribution thereof and trade and commerce 
therein. Thus the Central Government may do so irrespective of whether there it 
anything contained in any other provisions of this Act by notified order. 

The aforesaid notified order may provide for : (a) controlling the prices a 
which any article or class of articles may be brought or sold ; (b) regulating 
licences, permits or otherwise the distribution, transport, disposal, acquisition 
possession, use or consumption of any such article or class of articles ; (c) prohibit 
ing the withholding from sale of any such article or articles ordinarily kept fo 
sale ; id) requiring any person manufacturing, producing or holding in stock an 
such article of class of articles to sell the whole or part of the article so manufac 
tured or produced during a specified period or to sell the whole or a part of th 
article so held in stock to such person or class of persons and in such circumstance 
as may be specified in the order ; (e) regulating or prohibiting any class of com 
mercial or financial transactions regulating to such article or class of articles which 
in the opinion of the authority making the order, are or if unregulated are like! 
to be deterimental to public interest ; (/) requiring persons engaged in the distribu 
tion and trade and commerce in any such article or class of articles to mark th 
articles exposed or intended for sale with the sale-price or to exhibit at some easil 
accessible place on the premises the price-lists of articles held for sale and also t 
similarly exhibit on the first day of every month or at such other time as may 
prescribed, a statement of the total quantities of any such articles in stodi 
(g) collecting any information or statistics with a view to regulating or prohibitin 
any of the aforesaid^ matters ; and (h) any incidental or supplementary mattei 
includii^ in particular the grant or issue of licences, permits or other document 
and the diarging of fees therefor. 

If the person sells any article in pursuance of any order mentioned in (a 
in the preceding paragraph, then he must be paid by way of price therefor, whec 
the price consistently with the controlled price, if any, can be fixed by agreemen 
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the price so agreed upon* If no such agreement can be reached^ then he must be 
paid that price which is calculated with reference to the controlled price, if any, 
fixed paid under Section 18G, In cases other than these two, he must be paid that 
price which is calculated at the market rate prevailing in the Jlocality at the date 
of sale. 


No order made in exercise of any power conferred by Section 18G can be 
called in question in any Court. If an order purports to have been made and 
signed by an authority in exercise of any such power, a Court shall, within the 
1^ meaning of the Indian Evidence Act, 1872, presume that such order was made by 
that authority. 

It may be noted that the expression “articles or class of articles relatable to 
any scheduled industy” includes articles of the same nature or description import- 
ed into India. 


FORMS PRESCRIBED UNDER THE INDUSTRIES 
(DEVELOPMENT AND REGULATION) ACT. 1951 
AND GUIDELINES FOR COMPLETION THEREOF 


Applications are 
under : 

required to 

be submitted 

to the Central Government as 

SL 

No. 

Form 

No. 

Rule 

Section 

Particulars of Application 

1. 

IL 

7 

11 

Application for a license or 
permission for the establish- 
ment of a new industrial 
undertaking. 

2. 

IL 

7 

llA 

Application for a license or 
permission for manufacture of 
new Articles. 

• 3. 

IL 

7 

13(1)W 

Application for a license or 
permission to effect substantial 
expansion. 

/ ^ 

4. 

EE 

7 

13(I)(«) 

Application for license or 
permission to carry on business 
after the expiry of the period 
prescribed for registration. 

5. 

EE 

7 

13(l)(i) 

Application for license or per- 
mission to carry on business 
after revocation of registration 
under Section lOA. « 
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6 , 


7. 


8 . 


EE 


EE 


E 


7 


7 


7 


13(l)(c) AppHcatioa for license or per- 
mission to carry on business 
after the expiry of three months 
from the date on which the 
provisions of the Act became 
applicable. 


10, 11, 13, 
(l)(i/) read 
with 29B 


Application for license or per- 
mission to carry on business 
after the expiry of the period 
as may be specified in the 
Notification cancelling the 
exemption. 


13(l)(e) Application for license or per- 
mission to change the location 
of the whole or any part of the 
undertaking. 


NOTES 

(a) For specimen forms IL and E, please see the book by Shanbhogue and 
Das Gupta. 

(b) Form EE (given under the Rules) has not been completed as it is not 
normally required. 

1. For a license or permission for the establishment of a new undertaking 
{Section 1 1) : (n) Applicant: Promoters, (b) Form: Form IL (with 10 spare 
copies), (r) Enclosures : (/) Statement showing requirements of Transport 
(fi) Statement showing fuel requirements. (//V) Draft of the foreign collaboration 
agreement (if any), (fv) Treasury challan duly receipted for the payable fee. 
(d) Guidelines : {/) Industrial undertaking means any undertaking pertaining to 
scheduled industry carried on in one or more factories by any person or authority 
including the Government. (//) The application has to be made before taking any 
of the following steps, viz., raising from the public any part of the capital required 
for the undertaking ; commencing the construction of any part of the factory * 
building for the undertaking ; placing an order for any part of the plant or machi- 
nery required for the undertaking. (i7/) Annual capacity has to be estimated on 
the basis of maximum utilization of plant and machinery, (iv) GIF value is 
required to brgiven for imported raw materials and components, (v) Original 
value of land, buildings, plant aqd machinery should be furnished ; in case of land 
and/or bvilding on rent, capitalised value thereof has to be furnished, (v/) While 
computing the percentage of value of imported raw materials required annually in 
relati0ifr estimate ex-factory value of production, exclusion should be made of 
value of iifiported steel and alumiaium. If any variations take place in the wake 
of the i^iusing of the manufacturing programme* these may also be indicated. 


(ftf) In indicating present licenced capacity, the basis of Kcenccd capacity should 
also be clearly mentioned, e.g., whether continueous or by shifts. 


2. For a licence or permission for manufacture of new articles {Section 11 A ) : 
{a) Applicant : Company {or industrial undertaking). (6) Form : Form IL (with 
10 spare copies), (c) Enclosures : Same as shown m 1 above, {d) Guideljf^es : 
(/) The expression “new articles’' in relation to an industrial undertaking (which is 
registered or in respect of which a licence or Dcrmission has been issued) means : 


A Iiw uvnr at ill l^l<lil^yu 

registered or in respect of which a licence or permission has been issued) means : 
any article which falls under an Item in the First Schedule to the Act (other than 
the item under which articles ordinarily manufactured or produced in the industrial 
undertaking at the date of registration or issue of the licence or permission, as the 
case may be, fall) ; any article which bears a mark as defined in the Trade Marks 
Act or which is subject of a patent (if at the date of registration or issue of the 
licence or permission, as the case may be. the industrial undertaking was not manu- 
facturtngor producing such article bearing that mark « 

that patent). (.7) to (v/) are the same as contained in («0 to (Wi) mentioned m 
1 above. 

3 For a licence or permission to effect substantial expansion [Section 13{n 
id)] : Appltcant, Form, Enclosures : Same as mentioned in 1 above. Guide tnes 
(/) Substantial expansion means the expansion of an existing industrial undertaking 
^hi^h suttan ially increases the productive capacity of the undertaking or which 
Ts of su“ to amount virtually to a new industrial undertaking but docs 
not include any such expansion as is normal to the undertaking having regard to its 

”1, "and , dating .0 »ch ^ “ ‘'I “'“rr.S 

t in (iii^ to (vii) mentioned to 1 above, (vn) Increase up to 25/o of h 
contame ) . . without obtaining a substantial expan- 

materials. 

1 ^ n^rmhuon to carry on business after revocation of Regis- 

4, Forheenceor permt^^^^^^^ : Company or 

tration under 10 spare copies), (c) Enclo- 

^ industrial 3 years’ balance sheets and profit and loss accounts ; 

' ^ures : 0) A copy 01 the las y anvl • (Hi) Treasury challan duly 

(ii) A copy of the : (,) The application is required to be 

receipted for ® (ihe registration m respect of which has been 

made by an revocation ; (.7) Revocation 

revoked under Section 1 ) following circumstances, naroely- 

of registration under Sectio misrepresentation as to an essential fact ; 

ZZofZZTS' to be registrable under the Act by reason of 
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any exemption being inapplicable ; in case of registration becoming useless or in- 
effective for some reason and hence requiring revocation^ (!(/) Unless otherwise 
indicated, the particulars have to be given as on the date of the application, 
(iv) Against inapplicable particulars, e.g., deferred shares, managing agents, the 
letters (f.c., not applicable) should be given, (v) While giving Monthly 

Installed Capacity, number of working days in a month and the number of shifts 
in a day have to be indicated, (vi) In the case of seasonal industries like Sugar, 
figures relating to the season may be given, (vii) Against Fixed Assets, the capita- 
lised value of land and/or building should be given if they are rented. 

5. For licence or permission to carry on business after the expiry of the 

period \ prescribed for Registration [Section /i{/)(a)l : (a) Applicant^ Form and 

Enclosures are the same as indicated in 4 above, {b) Guidelines : (i) The appli- 
cation has to be made by an industrial undertaking required to be registered under 
Section 10 but which has not been registered within the time stipulated in the 
Section for this purpose, if it proposes to carry on business after the expiry of such 
period, (ii) to (vi) are the same as {Hi) to (viY) mentioned in 4 above. 

6. For licence or permission to carry on business after the expiry of 3 months 
from the date on which the provisions of the Act became applicable [Section 13{l)(c)]: 
(a) Applicant, Form, Enclosures are the same as mentioned in 4 above. (6) Guide- 
lines : (/) The application is required to be made by an undertaking to which the 
provisions of the Act did not originally apply but which became applicable after the 
commencement of the Act for any reason, if it carries on business after the expiry of 

3 months from the date on which the provisions of the Act became applicable. 
(lY) to (vi) are the same as (lYi) to (viY) mentioned in paragraph 4 above. 

7. For licence or permission to carry on business after the expiry of the 
period as may be specified in the notification cancelling the Exemption ; {a) Appli- 
cant, Form and Enclosures are the same as mentioned in paragraph 4 above, 
(h) Guidelines : (i) Where an Exemption Order issued under Section 29B has been 
cancelled and the industrial undertaking thereafter proposes to carry on business 
after the period to be specified, the application must be made by the industrial 
undertaking it any of the following Sections, v/z,, S. iO, S. 11, S. IIA, 
S. 13(1K^), applies. (/7) to (vi) are the same as (iii) to (yii) mentioned in paragraph 

4 above. 

A 

8. For licence or permission to charge the location of the whole or any part 
of the undertaking [Section I3(l)(e)]: (a) Applicant: Company or industrial 
undertaking, (b) Form : Form E (with 10 spare copies), (c) Enclosure : Trea- 
sury challan duly receipted for the prescribed fee. (d) Guidelines: (/) The 
application should be made if the company proposes to change the location. 
(ii) Sblftillg of part of the machinery to set up a separate unit elsewhere will amount 
to chai^ 0( location of a part of the umlettaking. 



GENERAL GUIDELINES ISSUED BY GOVT. 

A. Guidelines for filling IL Application : (i) To use only prescribed appli- 
cation from (with 10 spare copies). (New undertakings, New articles or Substantial 
expansion-IL Form ; COB (carrying on business) Licencc-EE Form ; Change of 
Location-E Form]. (//) To use separate application forms, if the proposed items of 
manufacture fall under more than one entry in the First Schedule to the Industries 
(Development and Regulation) Act. (//7) To give all necessary information in the 
application form itself. Particulars mentioned in a covering letter may not be 
taken into account (iv) To give all answers in words and/or figures in Form 
completely avoiding “dots*’ and “dashes”, (v) To clearly indicate the actual type 
of application, i e , whether for new undertaking, for substantial expansion, for new 
articles, for COB licence or for change of location, (vi) To duly sign the applica- 
tion form and to clearly indicate the designation/capacity of the signatory, (vii) To 
annex to the Form a treasury challan for Rs. 500 deposited under the head of 
account “210-Industries — A. General Licence Fees”. (v//V) To give names and 
addresses of the directors on the Board of companies m respect of existing companies 
as well as companies proposed to be formed, (ix) To indicate the precise location of 
the project; not to propose alternative locations in more than cne State. If it is pro* 
posed to locate project m a Backward Area/District, this should bc^pecificaily men- 
tioned. (x) To give the proposed investment in fixed assets (land, building and machi- 
nery) in regard to applications for New Undertakings ; to disclose the existing fixed 
assets in cases involving Substantial Expansion or the manufacture of New Articles. 
Applications will not be considered without complete information on amounts of 
investment, (xi) To properly fill up the column provided for employment (exist- 
ing or proposed) (xii) To disclose percentage of foreign equity in cases of appli- 
cant-companies with foreign shareholding direct or indirect. 

B, Cases Covered by MRTP Act : In the case of undertakings registered 
under the MRTP Act, IL application should invariably be accompanied by either 
(/) 3 copies of the corresponding application /notice under the MRTP Act (a full 
set of such applications being directly filled with the Dept, of Company Affairs 
simultaneously), or (//) 3 copies of a letter from the applicant-undertaking 
(addressed to the Department of Company Affairs) seeking exemption from the 
operation of the MRTP Act on the merits of the proposal. 

' i In cases of undertakings not registered under the\MRTP Act but to whom 
show-cause notices have been issued under the Act by the Department of Company 
Affairs, the particulars with the date of such notices should be mentioned in the 
appropriate column. In such cases, unless advised to do so, it is not necessary to 
fiile the corresponding apphcation/noticc as required under the MRTP Act. 

In cases of undertakings already registered under the MRTP Act, but seeking 
de- registration under the Act, the formal application/notice under the MRTP Act 
should be filed and 3 copies of it forwarded with the IL application as required in 
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the case of a registered undertaking not seeking exemption under the MRTP Act 
on the merit of the proposal. [Here also a full set of application/notice under 
the MRTP Act should be filed directly with the Department of Company Affairs, as 
prescribed]. 

C. Guidelines for conversion of LI into IL : The Ministry has advised 
entrepreneurs seeking conversion of LI (Letter of Intent) into IL (Industrial 
Licence) to proceed as follows, namely : (/) To send letters confirming acceptance 
of the conditions laid down in the LI to the SIA (L-II Section) Udyog Bhavan, 
New Delhi within one ONE month of the receipt of LL {it) To obtain foreign 
collaboration approval of Capital Goods Clearance as may be required. {Hi) To 
execute, in cases involving export obligations, an Export Bond with the CCl & E, 
New Delhi or other appropriate authority in the manner prescribed and to send 
intimation thereof, enclosing a copy of the CCI & E’s final acceptance of the 
Bond, to the LA II Section, S LA. (iv) To send, in cases involving export obliga- 
tion and the import of capital goods, a copy of the written undertaking (furnished 
to the CCI & E and the Administrative Ministry) to the LAIl Section; to 
execute a written undertaking to the effect that an agreement/bond (as may be 
prescribed by the CCI & E) at the time of the Capital Goods imports materialising 
or at any other time when called upon todo so by the Government — this undertaking 
serving the purpose, (v) To forward to the LA II Section, in a case of doubt 
from the MRTP angle (in which the letter of Intent IL] has been issued 

subject to the party obtaining clearance under the Act) a photostat copy, wherever 
required, of the exemption letter or an order of the Central Govt, passed under the 
MRTP Act, as the case may be, issued by the DCA, 

The above-mentioned formalities and such other conditions as may have 
been prescribed in the LI being complied with, the entrepreneur is to send direct to 
the LA-Il Section of the Secretariat of Industrial Approvals (SIA) m the Ministry 
of Industry and Civil Supplies a formal letter requesting conversion and enclosing 
with the letter the papers mentioned above. Normally Industrial Licences (IL) 
will be issued within 60 days from the date of receipt of the letter of request for 
conversion, with complete details. 

Report to be submitted to the Board of Directors on the consequences of 
reservation of two of their maDufactariug items for small scale units, etc. : The^ 
Notification issued by the Central Government whereby it has included two of th^ 
major items, which were being manufactured by our Company, in the List of Items 
reserved for small-scale units, has given rise to a serious situation needing immediate 
action Section 29B (1) of the Industries (Development and Regulation) Act, 1951, 
empowers the Governmenf to do what it has done by means of its aforesaid 
.notification. It may exempt any industrial undertaking from the operation 
of all or any of the provisions of this Act or any rule or order made thereunder. By 
virtue of Section 29B (2), where any notification granting any exemption is cancelled^ 



an industrial uQdertaldng like ours to which the provisions of Section 10^ Section II, 
Section 11A or Section ]3( !)((/) would have applied, if the notification granting 
exemption had not been issued, cannot carry on its business after the expiry of the 
period specified in the said notification cancelling the exemption, except under and 
in accordance with a licence issued m this behalf by the Central Government and in 
accordance with the previous permission of the Central Government. The impact of 
this is that, for the purpose of carrying on of our business in respect of the aforesaid 
two major items to which licencing provisions of the Act did not originally apply, 
a licence would now be necessary. Such a licence is called COB (carrying on of 
business) licence ; it would be as much necessary as it was when our undertaking was 
set up anew. 

The procedure in this regard is that an application for “carrying on business*' 
(COB) have to be made in Form EE under the Registration and Licencing of Indus- 
trial Undertakings Rules, 1952. After the expiry of six months from the date of the 
Government’s notification aforesaid, our Company will be debarred from carrying 
on business in the two items. Thus, we have five months’ time at our disposal to 
apply for COB licence 

Ten spare copies of the application will have to be forwarded to the Govern- 
ment. Each of these must be accompanied by ; (i) a copy each of the last three 
years’ balance sheets and profit and loss accounts ; (») treasury challan duly 
receipted for the fee payable. As our company has no collaboration agreement, 
the question pf attaching a copy thereof with the application does not arise. 

Against fixed assets, (he capitalised value of land and/or building need not 
be given, since they are not rented. 

The matter should be seriously taken up with the Government, They should 
be impressed upon the fact that there is neither legal nor moral justice in reserving 
the two items for the small-scale units, which were being manufactured by our 
undertaking for a considerably long time. As a matter of fact our undertaking has 
come to acquire an expertise m respect of the two items (referred to in the question). 
These Items need precision work involving highest engineering skill for which our 
undertaking came to wield high reputation not only in the indegenous markets but 
also in Arab countries, as a result of which our export business got a tremendous 
boost. To meet this demand, the undertaking which was engaged in some of the 
15 specified engineering industries increased their capacity in pursuance of Press 
Note dated August 21, 1975, issued by the Central Government ct the rate of 5% 
per annum up to a limit of 25% in the Fifth-year Plan Period. It may be mentioned 
that this automatic growth of capacity was allowed without the necessity to obtain 
a “substantial expansion” licence under the Industrial (Development and Regula- 
tion) Act, because it fulfilled the specified conditions, namely :— (/) the product mix 
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was not in conflict with the items then reserved for small*^^e sector; (//) the under- 
taking took care of its iDvestment-requirements without approaching the financing 
institutions for any long-term capital loans ; (iii) import of capital equipment was 
not at all involved ; (/v) the undertaking was not dominwt in the line of manufac- 
ture and its capacity utilization was satisfactory ; (v) the foreign exchange earnings by 
way of exports are to the exclusive advantage of tbei^Government of India, since the 
undertaking has no foreign collaboration. 

As a result of the reservation of the two major items for small-scale units, 
there would be a fall in the volume of exports and a consequential fall in foreign 
exchange earnings. Secondly, considerable span of time would elapse till the new 
enterprises for the said two items come up to our standard to face competition in 
the foreign markets at a future time. Thirdly, we like other medium-sized light 
engineering units, need, for the purposes of manufacturing our products, innumera- 
able components and accessories the manufacture of which cannot be economically 
taken up by us or our counter-parts but can be profitably taken up by young, self- 
employed enterprises in the small-scale units. As a matter of fact, our undertaking 
has been supporting a large number of small-scale units from whom it is receiving 
supplies of components and accessories. Further, these small scale units, though 
large in number, are not capable of coping with our requirements as well as our 
counterparts’ in respect of components and accessories. Therefore, instead of 
reserving the two major items fos the small scale units or our counterparts which 
we have been manufacturing, the Government should encourage a greater number 
of entrepreneurs to set up small-scale units to manufacture the components and 
accessories which we, along with others, require. 

However, the Board may also consider setting up a task force to locate what 
products can be substituted for the two items, since at the most Government is 
likely to grant exemption to our Company only for a limited period. 

INDUSTRIAL LICENCING POLICY OF THE GOVERNMENT 

Licencing Policy : The Industrial Licencing Policy of 1970 imposes certain 
restrictions on undertakings belonging to the larger industrial houses as defined in 
the report of the Industrial Licencing Policy Inquiry Committee (abbreviated as 
ILPIC). Such concerns are ordinarily excluded from taking part in sectors other 
than the core and heavy investment sectors leaving opportunities in the remaining 
sectors primarily to other classes of entrepreneurs. The definition of larger industrial 
houses (as adopted by the ILPiC) was on the basis of assets along with assets of 
inter-connected undertakings, exceeding Rs. 33 crores. But the Government considers 
tb^t the definition of large industrial houses to be adopted for licencing restrictions 
should be in conformity, in all regards, wittTAvhat adopted in the M.RTP. Act. 



The deSnitioa contained in the said Act is on the basis of the assets of not less than 
Rs. 20 crores* The adoption of this lower limit and the definition of the inter- 
connected undertakings as contained in the M.R.T.P. Act will ensure more effective 
control on the concentration of economic power : it will also remove the contradic- 
tion between the definition of larger industrial houses for licencing purposes (which 
is based on ILPIC report) and for the control of concentration of economic power 
(which is based on the M.R.T.P. Act). 

In the context of approach to the 5th Plan, the core industries of importance 
to the national economy m the future, industries having direct linkages with such 
core industries, and industries with a long-term export potential are all of basic, 
critical and strategic importance for the growth of the economy. Larger houses will 
be entitled to take part in and contribute to the establishment of industries in the 
list included in Appendix I (given at the end) along with other applicants, if the itetn 
of manufacture is not one which is reserved for production in the public sector or m 
the small-scale sector. Ordinarily, they will be excluded from the industries not 
included in this list, except where production is predominantly for exports. 

Similarly, foreign concerns and subsidiaries and branches of foreign companies 
will be entitled to participate in the industries mentioned in Appendix I along with 
other applicants , but ordinarily they will be able to excluded from the industries 
not included ni ibis list. They will be invest in industries if production is 
predominantly for exports. Their investments will be subject to the guidelines on 
the dilution of foreign equity and will be examined with reference to technological 
aspects, export possibilities and other overall effect on the balance of payments. 

Small-scale and co-operative sectors : Licencing decisions shall conform to 
the growth profile of the Plan and techno-economic and social considerations, e.g., 
economies of scale, appropriate technology, balanced regional development and 
development of backward areas, shall be fully replaced. The Government’s policy 
is to encourage competent small and medium entrepreneurs in all industries includ- 
ing those listed in Appendix L In setting up of new capacity, such entrepreneurs will 
be preferred to large industrial houses and foreign companies, Licencing, policy will 
seek to promote production of ancillaries, wherever feasible and appropriate, 
in the medium or small-scale sector. Co-operatives and small and medium entre- 
preneurs will be encouraged to participate in the production of mass consumption 
goods with public sector also taking an increasing role. 

The limit of exemption from licencing provision will apply to substantial ex- 
pansion and new undertakings up to Rs. 1 crore by way of fixed assets in land, 
buildings and machinery. This exemption will be inapplicable to larger industrial 



76 


houses and to “dominant undertakings*’ as defined by the M.R.T.P, Act and to 
foreign companies and their branches and subsidiaries. The Government has also 
decided that the exemption would be inapplicable to existing licenced or registered 
undertakings having fixed assets exceeding Rs. 5 crores which will hereafter be 
subject to the licencing provisions of the Industries IDevelopment & Regulation) Act 
in respect of new undertakings and expansion and diversification in the delicenced 
sector. 


The policy of reservation for the snoall-scale sector which involves investment 
in machinery and equipment up to Rs. 7 5 lakhs and in the case of ancillary indus- 
tries up to Rs. 10 lakhs continues. The policy of encouragement to the cooperative 
sector will receive special emphasis in industries which process agricultural raw ma- 
terials, e g , sugar cane, jute, cotton, or produce agricultural inputs such as 
fertilizers. 

The policy of the Government pertaining to joint sector is derivative of the 
Industrial Policy Resolution 1956, The Central and State Governments have taken 
equity participation with private parties, in appropriate cases. Each proposal for 
establishing a joint sector unit is judged and decided on its merit, commensurate 
with the Government’s social and economic objectives. The joint secctor will not 
be permitted to be used for the entry of larger bouses, dominant undertakings and 
foreign companies in industries in which they are otherwise precluded on their own. 

This policy has been further liberalised, as far as the large houses and domi- 
nant undertakings arc concerned, by a number of subsequent policy announcements 
made by the Central Government, eg., the Press Note dated 21st August, 1975 
allowing industrial undertakings in 15 specified engineering industries automatic 
growth of capacity at the rale of 5% per annum and up to a limit of 25% in a Plan 
period subject to certain conditions ; a Press Note dated 21st October, 1975 delicen- 
cing 21 specified industries provided the undertaking is not covered by the M.R.T.P. 
Act or the Foreign Exchange Regulation Act and provided no import of raw 
materials, imported capital goods or foreign collaboration are required, and also 
allowing unlimited expansion of capacity ■ in 29 specified industries on the basis of 
full utilisation of capacity, this facility being available also to undertakings covered 
by the M.R.T.P. Act and the F.E.R A. subject to the condition that the excess pro- 
duction is exported or sold in accordance with the directions of the Government ; 
and the Press Note dated 4th November, 1975 providing for a simplified procedure 
by which companies covered by the M.R.T.P. Act can take advantage of the facility 
of increasing production by utilising installed capacity allowed by the earlier noti- 
fication dated 2 1st October, 1975. For details see Guidelines for Industries 1976-77 
published by the Government of India, Ministry of Industry & Civil Supplies Also, 
sec F.S.P. (N) Eco -9. 
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Streamlining of Indnstrlal Approval Procedure 

The primary objective of the Government's decision on industrial Policy 
(vide Press Note dated February 2, 1 973) is to issue various clearances within defi- 
nite time targets. Letters of intent, foreign collaboration approvals and capital 
goods clearances arc proposed to be issued within 90 days of the receipt of appli- 
cations in each case, in the M.R.T.P. cases, within 150 days having regard to the 
provisions of the Act. Entrepieneurs are intended to be encouraged to come for 
ward with composite applications for industrial licence, foreign collaboration 
approval and capital goods clearance. In such composite cases, the time target 
will be 120 days for a composite clearance ; in addition, in the event of an 
M.R.T.P. clearance being involved, the time target will be 150 days. 

The implementation of the declared system of Industrial Approvals has been 
placed under the supervision and guidance of an Intcr-Ministcnal Committee of 
Secretaries (namely Project Approval Board—PAB). The composite applications 
are to be directly dealt with by the PAB. A joint licencing-cum-M R.T.P. Advisory 
Committee has been formed ; its function is to facilitate the co-ordinated and timely 
disposal of licencing and M.R.T.P. clearance. 

The PAB and other approval Committee are to be serviced by a Secretariat 
for Industrial Approvals (abbreviated as SIA). 

All applications for industrial licence and foreign collaboration may be 
submitted to SIA (Central Receipts and Despatch Section), Udyog Bhavan. New 
Delhi Capital Goods Applications — where the estimated value of equipment is 
Rs. 10 lakh (non-rupee area) and Rs. 20 lakh (rupee area) or above— may be 
submitted to the SIA (C.G. Unit) Such appplications below these limits may conti- 
nue to be submitted to the Chief Controller of Imports and Exports. Foreign Colla- 
boration agreements which have to be taken on record by the Government after 
their conclusion may be sent to the Administrative Ministry concerned. 

It will be necessary for applicants who need a clearance under the M.R.T.P. 
Act to submit industrial licence and the M R.T.P. applications simultaneously in 
future ; only then it will be feasible to co-ordinate the two clearances within the 
prescribed time-limits under the new arrangements. In such cases, a copy of the 
M.R.T.P. application should be sent to the SIA (Central Receipts and Despatch 
Section), along with the industrial licence application Simultaneously, the prescrib- 
ed number of copies of the M.R.T.P. application should be sent to the Department 
of Company Affairs. If the applicant needs pital goods clearance and/or foreign 
collaboration approval in addition to an industrial licence, he may submit 
simultaneous applications for all the approvals required Entrepreneurs are advised 
to submit such ''composite applications” inasmuch as it will enable a composite or 
simuUaocpys plearanc^ to be given with a significant saving in the time-lag. They 
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are also advised to submit sufficient number of additional copies of applications 
where investment proposal involves the manufacture of items which fall under 
different sub*groups listed in the first Schedule to the Industries (Development & 
Regulation) Act ; thereby speedy processing will be facilitated. The help of the 
Entrepreneurial Assistance unit of the SIA will be available to the applicants in 
filling the requisite forms. 

The Government has decided that in future the initial validity period for a 
letter of intent will be 12 months. In cases where neither foreign collaboration 
approval nor capital goods clearance is involved, an industrial licence will be 
issued at the initial stage itself instead of a letter of intent. In cases where only one 
further clearance (e.g. foreign collaboration or capital goods clearance) is needed, 
one further extension of 6 months to the initial validity may be considered. But 
where both (mentioned within brackets above) are involved, two extensions of six 
months, each beyond the initial validity period of 12 months may be considered. 
Applications for extensions to letters of intent should be addressed to the Adminis- 
trative Ministry concerned. In the event of the entrepreneur’s failure to file 
applications of clearances he needs within the total periods of 18 to 24 months, 
his letter of intent will lapse ; he will have to apply for a fresh one. 

The letters of intent will be automatically converted in future into industrial 
licences when the final subsequent clearance that is required (e.g., foreign collabora- 
tion or capital goods clearance) is given. Applications for converting letters of 
intent issued before November 1, 1973 into industrial licences may be sent with a 
copy of the original approval to the Administrative Ministry concerned. 

The initial validity of industrial licences will be for 2 years. Within this 
period, commercial production from the licenced capacity will have to be establis- 
hed. However, the Administrative Ministry concerned can extend this period by 
two further periods of one year each. But the extension beyond these periods will 
be decided by the PAB. 

Entrepreneurs who hold industrial licences shall submit returns in Form G 
prescribed under Rule 14 of the Registration and Licencing of Industrial Underta- 
kings Rule, 1952. Tliese returns are to be submitted within one month after the expiry 
of every half year ending on June 30 and December 31 commencing from the date ^ 
of issue of licence, until the production is started. These returns are to be submitted 
in duplicate to SIA (Monitoring Unit). Copies of Form G returns should also be 
sent to the Administrative Ministry concerned and to Director General of Technical 
DevelopiDODt or other appropriate technical authority. 

Appendix 1 to the Indnstrial Licencing policy 1973. 

The classification of industries follo ws Jh e First Schedule to the Industries 
(Development and Regulation) AcU 1951, Items of manufacture reserved for t^e 



poUio sector under Schedule A to the Industrial Policy Resolution. 1956 or for 
production in the smaU scale sector as may he notified from time to time will be 
excluded from the application of the list)* 


1. Metallurgical Industries. 

(1) Ferro Alloys 

(2) Steel Castings and Forgings 
\ (3) Special Steels 

(4) Non-ferrous Metals and their alloys* 

4 Boilers and Steam Generating Plans. 

^ Prime Movers (other than Electrical Generators) 

\(1) Industrial Turbines 

W) Internal Combustions Engineers 

\ 

4. ^cctrical Equipment 

\ Equipment for transmission and distribution of electricity 


Electrical Motors 


^%lectrical Furnaces 
t^A-ray Equipment 

^^^ tctroaic Components and Equipment 
5. 

^anised sailing vessels upto 1000 DWT 

( 2 ) 

( 3 ) 

6. Industri^^^i^^^y 

7. Machine 

8. AgriculturA 

: Tractors and Power Tillers 


9. 

10 . 


EarthmovinX 


:hincry 


Industrial . jn^ji^ating, recording, and regulating devices for 

prcssuic, Qf Qow^ weights, levels and the like. 


11. Scientific Instr^ 

12. Nitrogenous 
fertilisers under^ 
Act, 1951. 


^sphatic fertilisers falling:;, uadsx (0 Inorganic 
ertiiisers in the First Schediili^o the 1 D & R 
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13. Chemicals (other thaa Fertilisers) 

(1) Inorganic Heavy Chemicals 

(2) Organic Heavy Chemicals 

(3) Fine Chemicals, including photographic chemicals 

(4) Synthetic Resins and Plastics 

(5) Synthetic Rubbers 

(6) Man-made fibres 

(7) Industrial Explosives 

(8) Insecticides, fungicide, weedicidcs and the like 

(9) Synthetic Detergents 

(10) Miscellaneous Chemicals (for industrial use only) 

14. Drugs and Pharmaceuticals. 

15. Paper and Pulp including Paper products. 

J6. Automobile Tyres and Tubes. 

17. Plate Glass 

18. Ceramics 

(1) Refractories 

(2) Fumance lining bricks-acidic, basic and neutral,^' 

19. Cement Products 

(1) Portland Cement 

(2| Asbestos Cement 
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